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Developments during the last five years emphasize that principles of public 
policy tend to encourage reasonable life insurance for dependents coupled with the 
certainty that the amounts to be received under the policies will not be seized by 
creditors. Otherwise the life insurance benefits would be diverted from the wise 
and humane purpose generally sought to be accomplished when the policy is taken 

t. This principle appears to have been recognized with increasing clearness of 
wherever there has been a legislative or judicial halancing of the rights to 

: policy proceeds of beneficiaries on the one hand, and the claims of creditors on 
other. The principle has especially appeared in action in situations where the 
creditors claiming have been creditors of the person whose life was insured but not 
creditors of the beneficiary and therefore not creditors with whom the beneficiary 
had made any contract or to whom the beneficiary was in any way personally liable. 

In any such balancing of the respective rights and interests, creditors also are 
entitled to consideration, and no doubt a different philosophy governs the case in 
which there is involved the matter of exemption of amounts receivable under a 
life insurance policy as against the recipient’s own creditors. Generally speaking, 
a person’s own property is subject to his or her own just debts. That maxim, how- 

, does not directly relate to the case where it is the insured who owes the debts 
nda heneficiary not the insured who has been designated to receive the insurance 


established constitutional principle that state laws may not impair the 

gation of contracts and hence may not impair the appropriate means of enforc- 

g those contracts also plays an important part in this balancing of respective 
rights and interests, especially from the creditors’ standpoint. 

How have these principles been applied since 1929 under the stress of the 
times? What statutes, amendments to statutes and decisions have dealt with the 
conflicting claims of insureds, beneficiaries and creditors as to amounts receivable 
under policies, and how have these rights been adjudicated and defined during the 
period? There has been considerable legislation and new case law brought into 
existence. It will be the purpose of this paper to touch briefly upon what appear 
to the speaker to be the “high spots” in this field. The necessary limits of the 
discussion will prevent an analysis of the stituation in each of the States in detail. 

During the year there has been a decision of the Supreme Court of the United 
States as to the validity of a state policy proceeds exemption law. The case, 

’.B. IVorthen Company v. Mrs. W. D. Thomas, 292 U. S. 426, in its essential hold- 
: probably stated nothing that was surprising to the members of this Association. 
The Supreme Court held that an Arkansas statute, which had been passed in 1933, 
as it had been interpreted and applied by the Supreme Court of Arkansas, was 
unconstitutional because it impaired the obligation of contracts. The Act in ques- 
tion, passed during the bank holidays, provided for a sweeping exemption of 
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amounts payable under policies as against creditors’ claims. All moneys paid or 
payable under any policy to any resident of the state, whether as insured or bene- 
ficiary, were declared to be absolutely exempt from any process of any court for 
any debt, with the one execption that assignees or pledgees of the policy were 
protected. Though the Act declared the existence of an emergency, the Act was 
not in terms a temporary measure. The Supreme Court of Arkansas, in a case 
involving the application of this Act to a creditor’s claim, had held that the law 
applied and vacated a garnishment writ procured by the creditor against the policy 
proceeds though the creditor’s claim arose and had matured before the Act took 
effect. On appeal, the United States Supreme Court reversed the decision, holding 
that the Act in attempting to place insurance moneys beyond the reach of pre- 
existing creditors constituted a violation of the prohibition in the Constitution 
against impairing the obligation of contracts. It further held that the law could 
not be justified as emergency legislation because it was not in terms conditional and 
temporary. 

The case attracted some attention, possibly not because life insurance proceeds 
were involved, but because the decision, coming as it did so soon after the decision 
of the Court in the Minnesota mortgage moratorium case (Home Building and 
Loan Association v. Blaisdell, 290 U. S. 398), emphasized the position of the United 
States Supreme Court with respect to legislation by the states arising cut of 
emergency financial conditions, particularly as to legislation which in one way 
or another has the effect of impairing the obligation of, or the appropriate means 
of enforcing, contracts. Though unanimous as to the result in this case, both a 
majority and a specially concurring opinion was given, which again showed the 
cleavage within the Court—the majority view, on the one hand, that the constitu- 
tional prohibition against impairment of contracts does not make impossible state 
legislation to meet urgent public needs arising out of economic causes, if the legis- 
lation amounts to but a limited and temporary interference with contracts and is 
circumscribed by reasonable conditions; and the minority view, on the other hand, 
that the Supreme Court is without the power to condone any actual impairment of 
contractual obligations, however temporary or small or qualified. As the Arkansas 
legislation, above described, conflicted with both views, the decision against it was 
unanimous. 

The case does have an important corollary, in so far as application to policv 
proceeds exemption laws is concerned, namely its possible effect, if any, upon the 
rights of insureds and beneficiaries under other policy proceeds exemption statutes 
in the various states. It is my opinion that the decision does no more than reiterate 
the well-established rule that such exemption statutes may not constitutionally be 
applied as against creditors whose claims arose out of, or were based upon, obliga- 
tions created hefore the statute took effect. It so happened that another proceeds 
exemption statute was in force in Arkansas at the same time—Act 76, Laws 
Arkansas 1931, indentical with Section 55-a, N. Y. Ins. Law—and the latter did not 
play a part in the l’orthen case and was left unaffected by the Supreme Court's 
decision. That earlier statute of Arkansas did not relate to creditors of the bene- 
ficiary, as distinguished from creditors of the insured, and in the Worthen case 
there was involved a wife as beneficiary who had heen in business with her hus- 
band, the insured, and so had become personally liable for the debt sought to be 
collected out of the policy preceeds. The wife, as beneficiary, necessarily had to 
have recourse, not to the Arkansas statute of 1931, but to the 1933 emergency Act 
which attempted to exempt the insurance proceeds from “any debt.” In its opin- 
ion, the Supreme Court said: 

“There is no question that the state court gave effect to the 

Act of 1933, and we are not concerned with any earlier state 

statute in relation to policies of insurance.” 
Therefore, in my opinion, the Worthen decision does not affect in any way the 
validity or ordinary exemption statutes in force in most of the states which neither 
expressly nor by interpretation have attempted to affect creditors’ claims that arose 
or were due before the statute went into effect. 

States which have Enacted Laws like Section 55-a, N. Y. Ins. Law 

One cannot but be impressed by the number of states which have concluded 
to adopt and place on their statute hooks laws similar to Section 55-a, N. Y. Ins. 
Law, which was enacted in New York in 1927. Eleven other states have since 


(Continued on page 1563) 
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MUTUAL LIFE INS. CO. OF NEW YORK v. CORODEMOS et al. No. 3888. 
District Court, D. Massachusetts. May 23, 1934. 
7 Federal Supplement 349. 
1, INSURANCE. ae 

Where insured stated that the year of his birth was 1884 instead of 1883, 
life insurer upon insured’s death held liable only for amount of insurance which 
premiums paid would have purchased on basis of insured’s birth in 1883. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. gage 2 a : 

Provisions requiring life insurer’s indorsement on policy of change of bene- 
ficiary are for insurer’s benefit, and failure to make indorsement within reason- 
able time cannot defeat rights of last-named beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. . 

Statute providing that every life policy made payable to married woman 
shall inure to her separate use whether or not right to change named beneficiary 
is reserved by or permitted to person effecting such insurance exempts proceeds 
of such policies from insured’s creditors, but does not prevent insured from 
changing beneficiary where he reserved right to do so, even though policy was 
originally made payabie to his wife (G. L. Mass. [Ter. Ed.] c. 175, § 126). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4, INSURANCE. mn Le 

Where insured and trustee which insured desired to substitute as beneficiary 
of life policies instead of insured’s wife had done all that was required of them 
to effectuate such substitution, death of insured before indorsement had been 
placed on policies by insurer did not prevent such substitution. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

Where question whether substitution of beneficiary had been consummated 
would not have arisen if insurer had properly indorsed change upon the policies, 
insurer Jield not entitled to deduct from proceeds attorney’s fees or costs incurred 
in proceedings to determine right to such proceeds. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Suit by the Mutual! Life Insurance Company of New York against Jeannette 
Corodemos and Old Colony Trust Company. 

Decree in accordance with opinion. 

Reginald Foster and George Hoague, both of Boston, Mass., for plaintiff. 

_Richard H. Lee and William F. Garcelon, both of Boston, Mass., for 
defendant Old Colony Trust Co. 


Howard V. Redgate, of Boston, Mass., for defendant Jeannette Corodemos. 
Brewster, District Judge. 


_In this proceeding the Mutual Life Insurance Company of New York has 
paid into court the proceeds of three policies of insurance issued by the company 
upon the life of one George P. Corodemos, and has asked this court to determine 
whether the amount deposited is the amount for which the insurance company 
is liable on the policies; and also to determine whether the widow of the insured 
or his trustee under a written declaration of trust is entitled to such proceeds. 


Statement of Facts. 


_ 1. On August 22, 1918, the complainant issued policy No. 2,519,234 for the 
Principal sum of $2,000. The policy was originally payable to the insured’s wife, 
Jeannette Corodemos, one of the respondents herein, as beneficiary, with the 
right reserved to change the beneficiary. Subsequently the insured twice 
changed the beneficiary, each time reserving the right to change. On July 15, 
1930, the insured again named the respondent Jeannette Corodemos as bene- 
heiary, still reserving a right to make a further change of beneficiary. 

2. On August 9, 1926, the complainant issued two policies of insurance; one 
Policy numbered 3,679,063, for the principal sum of $5,000, and one numbered 
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3,679,064, for $10,000. These policies were originally payable to the respondent 
Jeannette Corodemos. The same changes of beneficiary were made with respect 
to these policies as were made in the policy described in the last preceding 
paragraph. : 

3. Policy No. 2,519,234 contains the following provision as to change of 
beneficiary: 

“If the right to change the beneficiary has been reserved, the Insured, if 
there be no existing assignment of this Policy, may, from time to time, while 
this Policy is in force designate a new beneficiary, with or without reserving 
the right to change the beneficiary, by filing written notice thereof at the Home 
Office of the Company accompanied by this Policy for suitable endorsement 
hereon. Such change shall take effect upon the endorsement of the same on 
the Policy by the Company.” 

Policy No. 3,679,063 and policy No. 3,679,064 contain the following provision 
as to change of beneficiary : 

“Unless otherwise provided by endorsement on this Policy or unless there 
be an existing assignment of this Policy, other than to the Company, the Insured 
may, from time to time, while the Policy is in force, change the beneficiary by 
filing written notice at the Home Office of the Company accompanied by the 
Policy for endorsement. Such change shall take effect upon endorsement of the 
Policy by the Company.” 

All of the above policies carried disability benefits. 

4. By a written instrument dated February 6, 1933, Corodemos appointed the 
Old Colony Trust Company a trustee to hold four policies of insurance, including 
the three here involved, to be payable to the trustee; the proceeds of said policies 
to be held upon certain trusts in favor of the wife and others, as set forth in 
said written instrument. The provisions of said trust agreement material to 
the present inquiry are found in the seventh paragraph thereof in wich the 
donor reserves the right, without the consent or approval of the trustee, not 
only to control said policies of insurance, to exercise any option or privileges 
granted therein, but also to “receive all payments, dividends, surrender values, 
benefits or privileges of any kind which may accrue on account of said policies 
during his lifetime.” 

5. On the same day, to wit, February 6, 1933, Corodemos signed and acknowl- 
edged the standard form of notice requesting the company to change the 
beneficiary in each of said policies to the Old Colony Trust Company, “Trustee 
under Deed of Trust dated February 6, 1933,” and left these notices and the 
policies with the respondcnt trust company, with instructions to do whatever 
was necessary to complete the change of beneficiary in the three policies 

6. On Febrpary §, 1932, the respondent trust company forwarded the policies, 
together with the notices of change of beneficiary, to the Boston manager of 
the insurance company, with instructions to return the policies to the trust 
department of the bank when the transaction had been completed. On February 
9, the Boston manager i1eturned the requests for the signature of the notary 
public, and in the same communication advised the trust company that the insur- 
ance company must have a copy of the trust agreement before the matter could 
have further attention. The notices were promptly returned, duly executed. 
On February 15, a copy of the agreement was furnished, as requested, and _there- 
upon the \policies were forwarded by the local manager to the home office in 
New York. On February 25, 1933, the home office addressed a communication 
to the Boston manager, as follows: 

“We return herewith the above numbered policies and requests for change 
of favor, dated the 6th instant. We note that these policies provide for disability 
benefits, in view of which fact, we would refer you to our circular letter No. 
829, the requirements of which should be complied with.” 

Circular letter No. 829 contained a suggested form, to be used when a 
trustee is named as beneficiary, which related to the disability benéfits. On 
March 1, the Boston manager returned the policies to the home office in New 
York, together with the requests for change, and properly advised that the trust 
went into effect only in the event of the death of the insured, and that, therefore, 
the disability benefit did not come into the trust. 

7. Nothing further was done by the insurance company with respect to these 
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requests for change of beneficiary prior to March 6, when Corodemos died, in 
Florida where he had gone a day or two after he had executed the deed of 
trust. At the time of his death the requested change of beneficiary had not 
been indorsed upon the policies. Due proof of the insured’s death was made 
by the respondent trust company. The respondent Corodemos and the respond- 
ent trust company, being unable to agree as to who was entitled to the proceeds 
of the policies, the insurance company brought this bill of interpleader. 

[1] 8. Respecting the correctness of the amount deposited, I find that in 
the applications for the policies of insurance Corodemos gave the date of his 
birth as July 3, 1884, and the premiums were based upon his age as of that date. 
I find from the evidence that the insured was born on July 3, 1883, and that 
the amount payable by the company under the contract and the laws of Massa- 
chusetts is the amount of insurance which the premiums paid would have pur- 
chased. Computed on this basis, the liability of the insurance company on the 
three policies, including cash dividends, refund of premiums and interest, would 
amount in the aggregate to the following sums: 

Policy No. 2,519,234 $2,053.33 

Policy No. 3,679,063 4,961.42 

Policy No. 3,679,064 9,921.82 

Total $16,936.57 
Conclusions of Law. 

The only question of law presented on the above facts which needs to be 
considered is whether there was an effectual change of beneficiary notwithstanding 
the failure of the insurance company to indorse upon the policies the insured’s 
requested change. The authority of the Massachusetts decisions and of those 
of the federal court point to an affirmative answer to this question. When an 
insured has done all that the contract of insurance requires of him in order to 
effectuate a change and nothing is left but the purely ministerial act of indorse- 
ment by the insurance company, the courts will apply the equitable maxim which 
regards that as done which ought to have been done. Kochanek v. Prudential 
Insurance Company, 262 Mass. 174, 159 N. E. 520, 522; Brown v. Home Life 
Ins. Co. of N. Y. (D. C.) 3 F.(2d) 661; New England Mutual Life Insurance 
Co. v. Reid (D. C.) 263 F. 451; Navassa Guano Co. v. Cockfield (D. C.) 244 
F, 222; Illingsworth v. Illingsworth, 186 App. Div. 958, 172 N. Y. S. 899; White 
v. White (Sup.) 194 N. Y. S. 114; Hall v. Prudential Ins. Co., 132 Misc. 162, 
229 N. Y. S. 228. 

The case at bar falls within this equitable doctrine. 

[2] The insured had reserved the right to change the beneficiaries in these 
three policies. The terms of the contract relative to change of beneficiary required 
no specific form of notice, but the insured had duly executed a form furnished 
by the insurance company. There is here no suggestion of any abandonment 
by the insured of his intention to complete the change. The trust company, 
acting for the insured, had promptly furnished the company with a requested 
copy of the deed of trust; the form of notice was adequate, and the Boston 
representative of the insurance company had so notified the home office without 
unnecessary delay. Everything possible had been done by the insured to render 
effective the change. The provisions relative to indorsement on the policy are 
laserted for the benefit of the company, and failure on its part to make the 
indorsement within a reasonable time cannot defeat the rights of the last named 
heneficiary. Navassa Guano Co. v. Cockfield, supra. 

[3] The respondent Corodemos advances the argument that the statutes of 
Massachusetts (G. L. [Ter. Ed.] c. 175, § 126) require a different conclusion. 
This statute, designed to protect the proceeds of insurance policies from the 
assault of the insured’s creditors, provides in substance that every policy of life 
Insurance made payable to a married woman, by assignment or by designation 
of beneficiary, shall inure to her separate use and benefit “whether or not the 
right to change the named beneficiary is reserved by or permitted to the person 
effecting such insurance.” Upon this statute this respondent bases the somewhat 
novel argument that after a policy is once made payable to a married woman, 
the insured has thereafter no rights to determine to whom the proceeds shall be 
paid, even though the contract expressly reserves to him that right. I am 
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unable to adopt this interpretation of the statute. As the title to the act of 1928 
(chapter 176, § 2), amending section 126 of G. L. 175, clearly indicates, the 
purpose of the legislation was to exempt proceeds of policies payable to married 
women from claims of creditors of the insured. It was not to cut down the 
insured’s rights to exercise options open to him by the terms of the contract, 
Compare Bailey v. Wood, 202 Mass. 549, 89 N. E. 147, 25 L. R. A. (N. S.) 722, 

While the fact may have no legal significance, it is proper to observe that 
the respondent Corodemos is the principal beneficiary under the trust created by 
ee = husband, and to an extent the proceeds of the policies will inure to her 

eneft. 

[4, 5] In conclusion, I rule that the respondent Old Colony Trust Company 
is the beneficiary named in the policies in question, and as such beneficiary js 
entitled to the proceeds now on deposit in this court, without any deduction for 
attorney’s fees or costs incurred in these proceedings inasmuch as the controversy 
between the parties would never have arisen if the insurance company had 
promptly indorsed the change upon the policies. 

Accordingly, a decree may be entered declaring the policies fully paid and 
canceled, and the complainant discharged and released from any and all claims 
thereunder, and directing the clerk to pay the fund now in the registry to the 
Old Colony Trust Company, trustee. The form of decree may be submitted for 
approval. 


PENN MUT. LIFE INS. CO. v. FIQUETT. 5 Div. 170. 
Supreme Court of Alabama. May 17, 1934. 
Rehearing Denied June 28, 1934. 
155 Southern Reporter 702. 
1. INSURANCE. 

Life policy provision stipulating against termination of policy without notice 
where loan thereon with interest equaled cash value held not to preclude termina- 
tion without notice for failure to pay premiums, notwithstanding loan on policy 
was outstanding. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE. 

Nonforfeiture clause, providing that, if life policy “shall lapse” for default in 
premiums, insured should receive either automatic extension of insurance for 
prescribed period, at expiration of which time “insurance shall cease,” or paid-up 
policy, or cash surrender value, held to automatically create extension of insurance, 
where insured defaulted premium payments and failed to elect either of two other 
options within time provided. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. 

Insurer has no obligation to give notice of lapse of life policy on nonpayment 
of premiums, absent statute, stipulation in policy, or established course of dealing. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE. 

Life insurer, applying cash value of policy, on default in payment of premiums, 
to payment of loan and automatically extended insurance, held not liable on policy 
thereafter lapsing before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Circuit Court, Chilton County; F. Loyd Tate, Judge. 

Action on a policy of life insurance by William Fiquett against the Penn Mutual 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, and Lawrence 
F. Gerald, of Clanton, for appellant. 

Huddleston, Glover & Jones, of Wetumpka, G. C. Walker, of Clanton, and 
Steiner, Crum & Weil, of Montgomery, for appellee. 

Brown, Justice. 

This is an action of assumpsit by the beneficiary named in an “ordinary life 
policy, annual dividend,” issued by the defendant to William Fiquett, on the 18th 
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of September, 1916, in consideration of a premium of $57.90 paid on the date of the 
issuance of the policy, and an agreement to pay a like sum on each anniversary 
of the policy. 

The evidence is without dispute that the annual premiums were paid on the 
policy up to and including the premium due September 18, 1926, but the insured 
failed to pay the premium due September 18, 1927. On the date of the default in 
payment of the last-mentioned premium, there was an indebtedness of $268.84 due 
from the insured to the insurer, advanced as a loan under the loan clause of the 
policy. 

The policy had a cash surrender value, as of said last-mentioned date, of 
$365.34, and had accredited to it a dividend of $17.54, making the total cash value 
of the policy $382.88. 

The policy contained the following stipulations: 

“VI. Loans. After three full years’ premiums have been paid, the Company, 
at any time while this policy is in force, will advance, on proper assignment and 
delivery of this policy and on the sole security thereof, and in accordance with 
Sections VIII and IX hereof, a sum which, with interest thereon to the end of 
the current policy-year, shall be equal to, or at the option of the owner less than, 
the cash value at the end of the said year, which cash value shall be the full reserve 
on this policy and on any dividend additions thereto according to the American 
Experience Table of Mortality with interest at 3 per cent. The amount of such 
advance shall be reduced by any existing indebtedness on this policy and any unpaid 
balance of the current policy-year’s premium. Interest on the advance will be at 
the rate of 6 per cent. per annum and shall be payable at the end of each policy- 
year, and this interest, if not paid when due, shall be added to the existing indebted- 
ness, provided the total indebtedness would not then exceed the cash value, and the 
indebtedness thus created shall bear interest at the same rate. The indebtedness or 
any part thereof may be repaid to the Company at any time. Failure to repay anv 
such advance or to pay interest thereon shall not void this Policy unless the total 
indehtedness hereon with interest shall equal or exceed the cash value at the time 
of such failure, in which case there shall be no liability under this Policy; provided 
however that no such termination shall be effective until one month after notice 
shall have been mailed by the Company to the last-known address of the insured 
and of the assignee, tf anv, of record at the Home Office of the Company. All 
indebtedness on account of this Policy, with accrued interest, shall he deducted 
from anv settlement hereunder. [Italics supplied. ] 

“VII. Non-Forfeiture. If this Policy shall lapse through non-payment of pre- 
mium after three years’ premiums have been paid, the Company will secure to the 
owner thereof a form of insurance, the net value of which shall be equal to the 
full reserve on this Policy and on any dividend additions thereto at the date of 
default, according to the American Experience Table of Mortality, with interest 
at 3 per cent., less any existing indebtedness to the Company on this Policy. At 
the end of the third and succeeding years the cash value is the full reserve, and 
the paid-up and extension values are the equivalents thereof. The stipulated values 
of this Policy shall be correspondingly increased for any fractional portion of a 
year’s premium which has been paid. This nonforfeiture value shall he secured 
to the owner of this Policy through one of the following provisions: 

“First:—The automatic extension without participation of the net amount 
insured by this Policy for the number of years and days stated below, at the expira- 
tion of which time the insurance shall cease: or, 

“Second:—The issue of paid-up participating insurance payable at death for 
the sum provided for below upon written application therefor by the owner of this 
Policy and the legal surrender of all claims hereunder to the Company at its Home 
Office within one month after lapse; or, 

“Third :—The payment, in accordance with Sections VIII and IX hereof, of the 
cash surrender value provided for below on surrender of this Policy and all claims 
hereunder to the Company within one month from the date of lapse. * * * 

“Should any indebtedness exist, it shall be deducted from the cash value of 
this Policy; the amount of the paid-up insurance shall be reduced in the same pro- 
portion as the cash value is reduced: or in case of lapse the extended insurance 
shall he for the face of this Policy less the indebtedness and for such a term 
as reduced cash value will provide. 
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“The cash value of any paid-up or extension granted upon the lapse of this 
Policy will be the full reserve at the time of surrender, less any indebtedness to 
the Company under this Policy, and will be paid to the owner thereof upon proper 
release.” 

The insured did not make written application for “paid-up insurance” under 
option “Second,” nor for payment of the cash surrender value as provided in option 
“Third.” The insurer, however, credited the cash value of the policy with the 
indebtedness, leaving a balance of $114.84 to be applied under option 
extended insurance. 

If, under the facts of this case, the stipulations of paragraphs VII and IX are 
applicable, the effect of these provisions, in the absence of efficacious exercising 
of one of the other options, was to automatically extend the insurance for a term 
of five years and twenty-six days, up to and including October 14, 1932. The insured 
died on April 28, 1933. 

Appellant’s contention is that under the facts of this case, as shown by the 
undisputed evidence, the policy lapsed on September 18, 1927, because of the failure 
of the insured to pay the annual premium then due, and in the absence of an elec- 
tion by the insured to exercise one of the other options, the stipulations contained 
in the first option automatically extended the insurance for the term of five years 
and twenty-six days, at the expiration of which the insurance under the policy 
ceased. 

[1] The appellee, on the other hand, contends that under the terms of the con- 
tract expressed in paragraph VI, governing loans, that paragraph having been put 
in operation hy the loan obtained thereunder by the insured, the insurance could 
not be terminated ‘ ‘until one month after notice shall have been mailed by the 
company,” as provided for in the italicized proviso of paragraph VI, citing in sup- 


port of this contention, Protective Life Ins. Co. v. Thomas, 223 Ala. 106, 134 So. 
488. 


The cited case involved a paid-up policy, and the controlling question presented 
in that case was whether or not the insurer could successfully claim a forfeiture 
of the insurance without strict compliance with the loan agreement under which it 
claimed such forfeiture. The question of the lapse of the policy for nonpayment of 
premiums was not there involved. The notice stipulated for in the loan clause of 
the policy there, as here, related to the condition when the loan with accrued inter- 
est equals or exceeds the cash surrender value, and that situation is not presented 
in this case. 

[2] The next contention of the appellee is that there is in the policy contract 
no provis ion for its termination in the event of nonpayment of premiums, and 
therefore paragraphs VII and IX, were inoperative. This contention ignores the 
stipulation in the “First” option, “at the expiration of which time the insurance 
shall cease.” (Italics supplied.) This stipulation is, of course, as much a part of 
the policy contract as is the agreement to pay the insurance, on due proof of death, 
and all that was necessary to put it in operation was the nonpayment of the annual 
premium when due and the failure of the insured to elect a settlement under one 
of the other options, within the time provided for such election. Meridian Life 
Ins. Co. v. Hobbs, 200 Ala. 487, 76 So. 429, L. R. A. 1918A, 904; Scheuer, Wise & 
Co. v. New York Life Ins. Co., 203 Ala. 127, 82 So. 157. 

[3] In the absence of statute, stipulation in the policy contract, or established 
course of dealing, the insurer is under no obligation to give notice of lapse of the 
policy on nonpavment of premiums. Alabama National Life Ins. Co. v. Smith, 
214 Ala. 585, 108 So. 524; Bach v. Western States Life Ins. Co. (C. C. A.) 51 
F.(2d) 191. 

The next contention of appellee is that there was in the hands of appellant, 
after paying the loan, the sum of $114.84, available for the payment of premiums om 
the policy, and it was the duty of the insurer to apply this to the payment of pre- 
miums and prevent a lapse of the policy. To support this contention Equitable 
Life Assur. Soc. of United States v. Roberts, 226 Ala. 11, 145 So. 157, is cited. It 
is a sufficient answer to this contention that such application would have carried the 
policy for less than two years, and the death of the insured occurred in the sixth 
year after he failed to pay the premium due September 18, 1927. 

Another answer to this contention is, in the absence of an election by the insured 
to settle under the second and third options, the first option automatically applied 
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the surplus of the cash surrender value to extended insurance, and this kept the 
policy alive, up to and including October 14, 1932, when, according to the express 
provisions of the policy, it terminated. 

[4] The death of the insured not having occurred within the life of the policy, 
the plaintiff was not entitled to recover, and the court erred in giving the affirma- 
tive charge in his favor, and in refusing a like charge requested by the defendant. 

For these errors the judgment is reversed, and the cause is remanded. 

keversed and remanded. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 

ILLINOIS BANKERS’ LIFE ASS’N v. THEODORE. No. 3370. 
Supreme Court of Arizona. July 14, 1934. 
34 Pacific Reporter 423. 
1. INSURANCE. 

False representations by insured in application for life insurance will not avoid 
policy, unless insured was guilty of either legal or actual fraud in making repre- 
sentations. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

2 INSURANCE. 

Where facts involved in questions in application for life insurance are 
presumably within personal knowledge of insured, and are such that insurer would 
naturally have contemplated that insured’s answers represented actual facts, 
msured is guilty of legal fraud if representations be false. notwithstadine absence 
of intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

3, INSURANCE. 

Where question in application for life insurance is of such nature that 
reasonable man would know that it represented merely opinion of insured regard- 
ing his physical condition, there must be actual intent to deceive and bad faith by 
insured to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

4. INSURANCE. 

Statements and representations made by insured in application for life 
insurance, with reckless disregard of their truth, are equivalent to those inten- 
tionally false in character. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

5. INSURANCE. 

Questions, in application, for life insurance, regarding spitting of blood and 
change of residence for health purposes, are matters of fact within knowledge 
of insured, and not of opinion, and answers were of character on which insurer 
had right to rely. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from Superior Court, Maricopa County; G. A. Rodgers, Judge. 

Action by Anna Theodore, executrix of the last will and testament of the 
estate of Harry B. Lagos, deceased, against the Illinois Bankers’ Life Association, 
a corporation. From a judgment in favor of the plaintiff, the defendant appeals. 

Reversed, and case remanded for a new trial. 

Armstrong, Kramer, Morrison & Roche, of Phoenix, for appellant. 


V. L. Hash, of Phoenix, for appellee. 
Lockwoop, Judge. 


_ This is an action by Anna Theodore, hereinafter called plaintiff, as executrix 
of the last will and testament of Harry B. Lagos, hereinafter called deceased, 
against Illinois Bankers’ Life Association, a corporation, hereinafter called 
defendant, for the recovery of $2,500 on account of a certain life insurance policy 
written by defendant, as insurer, upon the life of deceased. Defendant pleaded 
in abatement of the action that the plaintiff in her individual capacity was a 
necessary party by reason of a certain assigument made to her by the deceased 
in his lifetime and delivered to and accepted by the defendant, and defended on 
the merits on the ground that the policy never took effect because it was not 
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delivered to deceased while he was in good health, and that its issuance and 
delivery were procured by false and untrue material statements and representations 
made by deceased to the medical examiner of defendant. The case was tried to a 
jury, which rendered a verdict in favor of plaintiff for the full amount of the 
policy, and from such judgment this appeal was taken. 

The undisputed facts in the case are as follows: Deceased, on the 13th day 
of November, 1929, made a written application to defendant for the issuance 
of the policy in question. This application contained, among other things, the 
following provisions: 

“I hereby agree that the answers hereon (Part I) and all those I make to 
the Medical Examiner of the Association (Part II) in continuance of this 
Application are full, complete and true, and shall be the basis of, and a part of the 
consideration for, the policy for which application is hereby made. 

“I agree that the insurance herein applied for shall not take effect until the 
first premium is actually paid and the policy is issued and delivered to me 
during my good health. I agree to submit to an examination by the Association’s 
regular appointed medical examiner at his earliest convenience.” 

In part II of the application appear the following questions and answers: 

“13. Are you now in good health and free from disease or injury? Yes.” 

“20. Have you ever changed your place of residence for the purpose of 
benefiting your health? If so, state particulars. No.” 

“28. Have you ever had any diseases of the following named organs, or any 
of the following named diseases or symptoms? (Do not use ditto marks) 
Appendicitis, no; Abscess, no; Apoplexy, no; Asthma, no; Bronchitis, no; Cancer, 
or other tumors, no; Chronic diarrhea, no; Consumption, no; Delirium tremens, 
no; Difficult, excessive or scanty urination, no; Discharge from ear, no; Disease 


of Bladder, no; Dizziness or vertigo, no; Dropsy, no; Indigestion, no: 


Enlarged veins, no; Fits, no; Gall stones, no; General debility, no; Habitual 
headaches, no; Heart disease, no; Jaundice, no; Kidney disease, no; La Grippe, 
no; Affection of liver, no; Neuralgia, no; Paralysis, no; Piles or fistula, no: 
Pleurisy, no; Pneumonia, no; Rheumatism, no; Spitting blood or other hemorrhage, 
no; Stricture, no; Skin, no; Sunstroke, no; Syphilis, no; Swelling of limbs or 


face, no; Urinary organs, no; or any other disease or injury, no.” (Italics ours.) 

After these questions and answers appeared the following: “I represent on 
behalf of myself and of any person who shall have or claim any interest in any 
policy issued hereunder, each of the above answers to be full, complete and true, 
and that I am temperate, and to the best of my knowledge and belief in sound 
physical condition and a proper subject for life insurance.” And the application 
was signed by deceased and the policy issued thereon in the due course of 
business, as of November 19, 1929. Thereafter, and on May 8, 1930, deceased, by 
a written instrument, assigned his interest in the policy to Anna Theodore, being 
the same Anna Theodora who is plaintiff in the present case as executrix, and 
this assignment was sent by her to defendant and by it accepted. 


On May 22, 1931, deceased died of pulmonary tuberculosis, the contributing 
cause being given in the death certificate as abscess of the lungs. 


On June Ist Theodore made claim to the proceeds of the policy in a proof of 
death, stating that the capacity in which she made the claim was both by assign- 
ment and by the last will of the deceased, under the terms of which she was 
the sole legatee of deceased. There are other matters which are disputed, and 
we shall refer to them from time to time as seems necessary in the course of 
this opinion. 

The plea in abatement was presented to the court on the theory of defend- 
ant that, since the policy had been formally assigned to Theodore as an_ indi- 
vidual, and she was a married woman at the time, by such assignment its pro- 
ceeds became community personal property of herself and husband, and that she 
therefore could not dispose of it. It was urged by defendant that since only 
the husband under our statutes can dispose of community personalty, a recovery 
by plaintiff in her capacity as administratrix and legatee would not bar a second 
recovery by her husband on the same policy. 


The evidence is in conflict in regard to whether or not the assignment was 
actually in force or not at the time deceased died; but since the case must be 
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reversed on other grounds, we content ourselves by saying that if defendant 
requests it the trial court will doubtless order both Anna Theodore in her 
individual capacity and her husband to be made parties to the action, so that 
under no circumstances could defendant be required to pay more. than one 
judgment. 

We consider next the legal propositions raised through defendant’s assign- 
ments of error on the merits of the case, in their logical and not numerical 
der. Proposition No. 4, as stated by defendant, reads as follows: “In order 
for untrue statements in an application for life insurance and to the medical 
examiner to constitute a good defense to an action on the policy issued pursuant 
thereto, it need not be proved that they were in bad faith, or with intent to 
deceive, or were wilful, or fraudulent, but only that they were material.” 
Defendant claims that deceased’s answers to the italicized portions of 13, 20, 
and 28 were false, and it is argued by it under this proposition that the only 
important difference between a warranty and a representation in an application 
for life insurance is that a warranty false in fact makes the policy voidable at 
the option of the insurer, regardless of whether or not the fact warranted was 
a material inducement for the issuance of the policy, while a representation false 
in fact makes it voidable in case the facts represented were a material induce- 
ment to the insurer to issue the policy. It is plaintiff’s contention, on the other 
hand, that in order that a false representation, as distinct from a warranty, 
should make a policy voidable, it must have been made willfully, fraudulently, 
and in bad faith and with the intent to deceive the insurer, and that even gross 
negligence on the part of the insured in the making of a representation will not 
have such effect, unless it was made with intent to deceive. 

[1-4] Similar questions have been before the courts repeatedly, and the 
decisions represent practically every point of view from that taken by defendant 
to its antithesis insisted upon by plaintiff. We could find support in some 
jurisdictions for almost any position we might think proper, and the issue has 
never been specifically determined in Arizona. We are therefore at liberty to 
consider the logic and reasons supporting the various points of view, and to 
adopt that which seems most calculated under modern conditions to do justice 
to both parties. After a careful investigation and comparison of all of the 
cases cited both by plaintiff and defendant, and considerable independent inves- 
tigation of our own, we think the better rule and the reasons thereof are well 
laid down in the cases ot Moulor v. American Life Ins. Co., 111 U. S. 335, 4 S. 
Ct. 466, 470, 28 L. Ed. 447, and Schwarzbach v. Ohio Valley Protective Union, 25 
W. Va. 622, 52 Am. Rep. 227. The reasoning in both cases is so cogent and con- 
vincing that we feel we cannot improve thereon, and therefore quote from the 
Moulor Case as follows: 


“But it is contended that if the answers of the assured are to be deemed 
representations only, the policy was, nevertheless, forfeited, if those representa- 
tions were untrue in respect of any matters material to the risk. The argument 
is that if the insured was, at the time of his application, or had been at any 
former period of his life, seriously or in an appreciable sense, afflicted with 
scrofula, asthma, or consumption, his answer, without qualification, that he had 
never been so afflicted, being untrue, avoided the policy, without reference to 
any knowledge or belief he had upon the subject. The soundness of this propo- 
sition could not be disputed if, as assumed, the knowledge or good faith of the 
insured, as to the existence of such diseases, was, under the terms of the contract 
in suit, of no consequence whatever in determining the liability of the company. 
But is that assumption authorized by a proper interpretation of the two instru- 
ments constituting the contract? We think not. 

“Looking into the application, upon the faith of which the policy was issued 
and accepted, we find much justifying the conclusion that the company did not 
require the insured to do more, when applying for insurance, than observe the 
utmost good faith, and deal fairly and honestly with it, in respect of all material 
lacts about which inquiry is made, and as to which he has or should be presumed 
to have knowledge or information. The applicant was required to answer yes 
or no as to whether he had been afflicted with certain diseases. In respect of 
some of those diseases, particularly consumption, and diseases of the lungs, heart, 
and other internal organs, common experience informs us that an individual may 
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have them in active form, without, at the time, being conscious of the fact, and 
beyond the power of any one, however learned or skillful, to discover. Did the 
company expect, when requiring categorical answers as to the existence of diseases 
of that character, that the applicant should answer with absolute certainty about 
matters of which certainty could not possibly be predicated? Did it intend to put 
upon him the responsibility of knowing that which, perhaps, no one, however 
thoroughly trained, in the study of human diseases, could possibly ascertain? 
* * 

“Suppose at the time of his application he had a disease of the lungs or 
heart, but was entirely unaware that he was so affected. In such a case he would 
have met all the requirements of that particular question, and acted in the utmost 
good faith, by answering No, thereby implying that he was aware of no circum- 
stances in his then physical condition which rendered an insurance upon his life 
more than usually hazardous. And yet, according to the contention of the com- 
pany, if he had, at any former period of his life, been afflicted with a disease of 
the heart or lungs, his positive answer to the seventh question, that he had not 
been so afflicted, was fatal to the contract; this, although the applicant had no 
knowledge or information of the existence at any time of such a disease in his 
system. So, also, in reference to the inquiry in the fourteenth question as to any 
‘constitutional infirmity’ of the insured. If, in answering that question, he was 
required to disclose only such constitutional infirmities as were then known to 
him, or which he had reason to believe then existed, it would be unreasonable to 
infer that he was expected, in answer to a prior question, in the same policy, to 
guaranty absolutely, and as a condition precedent to any binding contract, that he 
had never, at any time, been afflicted with diseases of which, perhaps, he never 
had and could not have any knowledge whatever. 

“The entire argument in behalf of the company proceeds upon a too-literal 
interpretation of those clauses in the policy and application which declare the 
contract null and void if the answers of the insured to the questions propounded 
to him were, in any respect, untrue. What was meant by ‘true’ and ‘untrue’ 
answers? In one sense, that only is true which is conformable to the actual state 
of things. In that sense, a statement is untrue which does not express things 
exactly as they are. But in another and broader sense the word ‘true’ is often 
used as a synonym of honest, sincere, not fraudulent. Looking at all the clauses 
of the application, in connection with the policy, it is reasonably clear—certainly 
the contrary cannot be confidently asserted—that what the company required of 
the applicant, as a condition precedent to any binding contract, was, that he would 
observe the utmost good faith towards it, and make full, direct, and honest 
answers to all questions, without evasion or fraud, and without suppression, mis- 
representation, or concealment of facts with which the company ought to be made 
acquainted; and that by so doing, and only by so doing, would he be deemed to 
have made ‘fair and true answers.’” 

In the Schwarzbach Case we find the following language: 

“* %* %* After a long controversy in England it may be now regarded as 
well settled there, that to make a vendor responsible in damages for a representa- 
tion, which turns out to be untrue, it must be made mala fide and not in the bona 
fide belief that it is true. And this is supported by the weight of American 
authorities. See Crislip v. Cain, 19 W. Va. 471 and 472, where these English cases 
are all cited. But it should always in this connection be borne in mind, that, if 
one represents as personally known to him what is not true, though he may believe 
it, he has in contemplation of law acted mala fide, and is guilty of a legal fraud 
though he may in point of fact have acted bona fide; and in such a case he 1s 
responsible for any injury resulting from his false representation. (Citing cases.) 
These cases are cited and this doctrine considered and approved in Crislip v. 
Cain, 19 W. Va. 491 to 493. j es 

“This doctrine has peculiar and special application to policies of life-insurance, 
for it is obvious, that most of the facts set out especially in the applications now 
generally attached to the policy and expressly made a part of it are facts 
peculiarly within the knowledge of the insured and, whether he says so or not, 
must be regarded as stated on his own personal knowledge, and hence with refer- 
ence to most facts, especially when stated in answer to questions propounded to 
him, he must be regarded as making them on his own personal knowledge and as 





to 
to 
to 
he 
ver 


oral 
the 
ded 
rue’ 
tate 
ngs 
ften 
1ses 
inly 

of 
yuld 
nest 
nis- 
ade 
1 to 


1 as 
nta- 
ona 
ican 
ases 
Ea 
ieve 
raud 
e is 
es.) 
DV. 


nce; 
now 
Facts 


Life] Illinois Bankers’ Life Ass’n v. Theodore 


being by him intended to be so understood by the insurer. This being the case, if 
a part of this description is untrue in point of fact, he is guilty of legal — 
though he may not have intended to deceive, and really did not act mala fide 1 
pcint of fact. But sometimes facts are stated by the insured, which the ease 
must from the nature of the fact stated have known were not stated as facts 
absolutely true and within the personal knowledge of the insured. When the fact 
stated is of this description, on the principles we have laid down the policy should 
not be avoided, merely because the statements turn out afterwards to be in point 
of fact untrue, if the statement was made in perfect good faith and with the full 
belief, when the statement was made, that it was true. Of this character would be 
a statement in an application that the insured was of ‘sound body;’ for of course 
the insurer must have understood such a statement as made not upon the personal 
knowledge of the insured, but upon his belief from all the knowledge he had of 

constitution. For of course men sometimes believe they are of ‘sound body,’ 
when in point of fact they have some ‘internal disease,’ which in its character is 
fatal. When such a statement as this is made in an application for a life-policy 
on the principles we have laid down the policy is not forfeited, if the statement 
turns out to be untrue, if, when it was made, the insured believed, that he was 
of ‘sound body’ and had no suspicion, that he was the subject of an ‘internal 
disease’ fatal in its character. If on the other hand, the insured in his application 

ould state in answer to a question, that he had not had a serious illness for 
seven years, this statement the insurer must have regarded as made on his own 
personal knowledge; and if in point of fact it was untrue, on the principles we 
have stated it must forfeit the policy, though he did not make the statement in 
point of fact mala fide, that is, with a purpose of deceiving, but only from 
thoughtlessness or forgetfulness, or because he had forgotten that a serious ill- 
ness, which he had had, was within seven years. 


“ apprehend that the conflict of authorities on the question, whether there 
must be fraud in a misrepresentation of a fact in order to avoid a policy, has 
arisen principally from a failure to distinguish between actual fraud, that is, a 
misstatement of a fact made with the intention of deceiving, and legal fraud, 
which is a misstatement of a matter within the personal knowledge of the insured 
or of such a character, that the insured must have regarded it as within the 
personal knowledge of the insured. Such a misstatement of a matter of this char- 
acter is a legal fraud, though it was not made with intent to deceive. And I 
af prehend the law to be that a misrepresentation of a fact made by the insured, 
whether such misrepresentation be an actual fraud or a legal fraud, will avoid 
a ak cy; but if there be an absence of all fraud legal or actual in the misrepre- 
sentation of a fact, such misrepresentation will not avoid a policy.” 


It will be noted that the Moulor Case discusses the rule to be followed where 
the matter is one of opinion only, while the Schwarzbach Case points out the 
d ifference between statements of opinion and knowledge and the different rules 
to he applied thereto. We hold, therefore, that under the law of Arizona, a false 
peresentation in an application for an insurance policy will not make voidable 

: policy, unless the insured has been guilty of either legal or actual fraud in 
saab g it; that if the question is one where the facts are presumably within the 
personal knowledge of the insured, and are such that the insurer would naturally 
have contemplated that his answers represented the actual facts, if the representa- 
ton be false, the insured is guilty of legal fraud, although as a matter of fact 
1e may not have intended to deceive the insurer; but that where the question is 
of such a nature that a reasonable man would know that it represented merely 
the opinion of the insured, there must be an actual intent to deceive and bad faith 
m the part of the insured. We need not set forth the instructions of the trial 
court, but applying this test it is obvious that they were erroneous and misleading 

the highest degree. No distinction was made therein between representations of 
fact and representations of opinion. Particularly is this true as to the statement 

hat the grossest carelessness on the part of the insured in ascertaining the truth 
of his statements is immaterial, in the absence of actual intent to deceive. Such 
cannot be the law. It is almost universally held that statements made with reck- 
less disregard of the truth are equivalent to those intentionally false in character. 

[5] Of the questions answered by the insured above set forth, the ones in 
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regard to the spitting of blood and the change of residence for health purposes 
were matters of fact within the knowledge of the insured, and not of opinion, and 
were of a character on which the insurer had the right to rely upon as true. 
Obviously they were both material in the highest degree. While the spitting of 
blood is not always a sign of serious disease such as would cause an insurer to 
refuse to accept the risk, it is notoriously one of the danger signals suggesting 
the possibility of tubercular infection of the luugs, and perhaps the first symptom 
of that disease that would be noticed by a layman. Such being the case, any 
insurer on being told that the insured had spat blood would in all probability, 
before issuing a policy, make the most careful and detailed examination of the 
applicant. At least if such were the fact it was entitled to know it, so as to 
determine its future action. The same is true in regard to a change of residence 
for health purposes. We hold, therefore, that the case must be reversed because 
the instructions as to the character of false representations required to make a 
policy voidable, when taken as a whole do not fairly and adequately state the law 
of Arizona. 

For the reason that the instructions of the trial court incorrectly stated the 
law of Arizona in regard to the effect of false representations, the judgment of 
the superior court of Maricopa county is reversed, and the case remanded for new 
trial. 

Ross, C. J., and McAlister, J., concur. 


SOVEREIGN CAMP, W. O. W. v. KROPP. No. 4—3520. 
Supreme Court of Arkansas. July 2, 1934. 
73 Southwestern Reporter (2d) 163. 
1. INSURANCE. 

In action on life certificate, burden was on insurer to establish by preponder- 
ance of the evidence that insured’s dues had not been paid. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

2. INSURANCE. 

Although by-laws of insurer provided that unless local secretary made his re- 
port by 15th of month the local camp and all its members would be suspended, 
where local secretary had frequently made report after 15th of month and no 
suspension had ever taken place, insurer waived right to suspend local camp. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

3. INSURANCE : 

In action on life certificate, evidence held to justify finding of jury that insurer 
had failed to show by preponderance of evidence that insured’s monthly dues had 
not been paid. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from Circuit Court, Sebastian County, Fort Smith District; J. 5am 
Wood, Judge. ' ‘ 

Suit by Ethyl I. Kropp against the Sovereign Camp, Woodmen of the World. 
From the judgment, the defendant appeals. 

Affirmed. : " 

Rainey T. Wells, of Omaha, Neb., and Hill, Fitzhugh & Brizzolara, otf Fort 
Smith, for appellant. 

A. M. Dobbs, of Fort Smith, for appellee. 


MacKAY v. AZTNA LIFE INS. CO. 
Supreme Court of Errors of Connecticut. June 26, 1934. 
173 Atlantic Reporter 783. 
1, INSURANCE. 


Insured, upon acceptance of life insurance policy, becomes chargeable with no- 
tice of agent’s lack of authority, as stated in policy, to waive breach of condition 
coming to his notice after delivery of policy as presently existing contract. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

2. INSURANCE. ; 

Insured under provision in life insurance policy negativing authority of person 
other than named executive officers of insurer to waive any of the conditions ot 
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policy, is not chargeable with notice that limitation would apply retroactively so as 
‘o nullify waiver or estoppel having origin in conduct antecedent to contract. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 
3 INSURANCE. 

In action on life insurance policy wherein beneficiary asserted that insurer 
waived condition requiring insured to be in good health when policy became effect- 
ve, and that insurer was estopped to repudiate contract for breach of good health 
condition, testimony showing insurance agent’s knowledge of insured’s illness at 
time of delivery of policy held not inadmissible under parol evidence rule. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

4 INSURANCE. 

Insured’s breach of condition or warranty, justifying avoidance of policy by 
insured, does not operate automatically to forfeit or avoid policy, but gives in- 
surer right to elect either to continue or to terminate policy. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

3. INSURANCE. 

Breach of condition or warranty by insured, entitling insurer to avoid policy, 
is subject to “estoppel” asserted, and to “waiver” by insurer either by express agree- 
ment or by acts from which waiver may be implied. 

The words “waiver” and “estoppel” are often used interchangeably, but 
there is a real distinction between them. “Waiver” is the voluntary re- 
linquishment of a known right, and involves the idea of assent which is 
an act of understanding and presupposes that the person to be effected has 
knowledge of his rights, but does not wish to assert them. Intention to 
relinquish must appear, but acts and conduct inconsistent with intention to 
terminate the contract are sufficient. “Estoppel” rests upon the misleading 
conduct of one party to the prejudice of the other, and involves the acts 
and conduct of both parties. The inquiry always is as to whether or not 
the fault of one party has induced the other in reliance thereon to alter 
his position to his detriment. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

6. INSURANCE. 

Where insurer, at time of issuance of life insurance policy, has knowledge of 
existing facts which would invalidate contract from time of its inception, delivery 
of policy and acceptance of premium notwithstanding such knowledge may consti- 
tute waiver of right to avoid policy or give rise to estoppel. 

(For other cases, see Insurance, Dec. Dig. §§ 389[1], 392[1].) 

7, INSURANCE. 

Information communicated to or knowledge otherwise obtained by insurance 
agent within scope of his authority, and necessarily affecting insurer’s liability, is 
knowledge of insurer. ri 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

8 INSURANCE. 


Presumption that insurance agent will communicate knowledge obtained within 
scope of his authority to insurer is conclusive, unless fraud is clearly indicated. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

9 INSURANCE. 

Where insurance agent’s conduct is such as to raise clear presumption that 
he will not communicate knowledge acquired within scope of his authority to his 
Principal, as where he acts in his own interest and adversely to interest of principal, 
Presumption that agent will communicate knowledge to principal will not prevail. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

10. INSURANCE. 


} In action on life insurance policy wherein beneficiary asserted that insurer 
waived provision requiring insured to be in good health when policy became ef- 
fective, and that insurer was estopped to repudiate contract for breach of good 
health condition, excluding testimony tending to show insurance agent’s knowledge 
of insured’s illness at time of delivery of policy held error. 
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Exclusion of testimony tending to show insurance agent’s knowledge 

of insured’s illness at time of delivery of policy constituted error, because 

the question whether the insurance agent was acting adversely to interest 

of insurer so as to bring into effect rule refuting presumption that agent 

would communicate knowledge to his principal was not so Clearly settled 

by the evidence in the affirmative as to remove it from the domain of 
the jury, and because the court was not warranted in assuming that the cir- 
cumstance that the agent would enjoy a large commission if the policy be- 
came effective raised such a clear presumption that the agent would not 
perform his duty to inform his principal of the insured’s illness that the 
presumption of knowledge of the principal, which otherwise would he raised 

hy his possession of information, could not obtain. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Superior Court, Hartford County; Alfred C. Baldwin, Judge. 

Action by Mabel French MacKay, executrix of the estate of Frederick D 
MacKay, deceased, against the AXtna Life Insurance Company, to recover the 
amount of a policy of insurance upon the life of the deceased, tried to a jury. A 
verdict was directed in favor of the defendant, and the plaintiff appeals. 

Error, and a new trial ordered. 

Argued before Malthbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Frederick H. Wiggin, and Henry Stoddard, both of New Haven, and Arnold 
M. Schmidt, of Brooklyn, N. Y., for appellant. 

James W. Carpenter and Olcott D. Smith, both of Hartford, for appelle 

HiInMAN, Judge. 

The plaintiff's decedent, Frederick D. Mackay, resided in Brooklyn, N. Y 
Early in his business career he entered the employ of E. W. Bliss Company of 
Brooklyn, and in 1931 was first vice president in charge of sales and contracts made 
by that company. On December 30, 1931, he gave to J. Edward Dunn, a local agent 
for the defendant company, in Brooklyn, an application for a life insurance policy 
for $50,000, and on the same day was examined by a medical examiner for the 
company. He was found to be a good physical life insurance risk; being about 
sixty years of age and in sound health. The application and the report upon the 
medical examination were submitted to the home office of the defendant at Hart- 
ford; on January 6, 1932, it issued its policy which came into the hands of Dunn 
for delivery, and he delivered it to a representative of MacKay at the office of 
the Bliss Company on January 8th. The annual premium was $1,879, payment of 
which was made hy a check for $500 on January 4th and a check for th 
at the time of delivery. Dunn’s commission as agent was $761. The he 
named in the policy was the insured’s executors, administrators, or 
application, made part of the policy, provided that: “If given, the terms of the 
hinding receipt are hereby agreed to. If not given, it is agreed that no insurance 
hereon shall be effective until a policy is issued and the entire first premium ha 
been paid during the good bealth of the applicant and within sixty days fron 
late of medical examination.” No such binding receipt was given to MacKay 
The policy contained a similar provision respecting good health, and provided, fur- 
ther, that: “All agreements made by the Company are signed by its President, 
Vice-President, Secretary, Assistant Secretary, Treasurer, or Assistant Treasurer 
No other person can alter or waive any of the conditions of this policy, extend the 
time for paving a premium or make any agreement which shall be binding upon 
the Company.” 

On December 31, 1931, the day following the date of the application, Mackaj 
spent the evening at home reading and conversing with his wife, who was con- 
valescing from a serious operation and still under the care of a nurse. At about 
10 p. m., when the nurse was preparing her for bed, MacKay went into an adjoin- 
ing room. Shortly thereafter, Mrs. MacKay called to her husband, and, hearing 
his voice in distressed tones, immediately sent the nurse to the room, where she 
found him prostrate and in great distress. A physician was immediately called 
and relieved him somewhat. Next day the physician called twice; he was suspicious 
that MacKay was suffering from coronary thrombosis and required him to remain 
quietly in bed and not leave it even to go to the bathroom, required nurses to be 
in constant attendance, and saw him daily until the morning of January 14th, when 
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MacKay expired. Coronary thrombosis was the cause of death. MacKay was not 
told of the character of the attack from which he was suffering or of the danger 
that might result to him therefrom, because the physician feared that the results 
of communicating such information might prove fatal. During the two weeks 
MacKay remained quietly in bed, talked over the telephone with his office, and 
was in a cheerful frame of mind. 

The plaintiff, as executrix of MacKay’s will, filed proof of death on or about 
January 19, 1932; on or about March 13th further forms for proof of claim were 
delivered to the plaintiff by the defendant, and about March 30th were executed 
and delivered to the defendant. The defendant retained the premium until April 
6, 1932, when it returned it to the plaintiff and advised her that it did not recog- 
nize the existence of a good contract of life insurance because of violation of the 
good health condition, above quoted. The plaintiff refused to accept the returned 
premium, and brought this action upon the policy. She alleged in her complaint 
that on the dates when the installments were paid and the policy was delivered the 
insured was ill, and that at and before such delivery and payments the illness was 
known to the defendant. It was also alleged in successive paragraphs that the de- 
fendant, so knowing of the illness, by delivery of the policy and acceptance and re- 
tention of the premium, (1) “waived any provision, right, privilege, or immunity 
to the effect that the policy of insurance should not be effective until it was issued 
and the entire first premium had been paid during the good health of the insured,” 
and (2) “elected to proceed with the contract of insurance,” and (3) “is estopped 
to deny or repudiate said contract and policy of insuranée and its liability to pay 
the amount of the insurance.” The defendant by its answer admitted that MacKay 
was ill at the times alleged, hut denied the remainder of the allegations above men- 
ticned. A special defense and cross-complaint alleged fraudulent failure to dis- 
close and concealment by MacKay, of the change in the condition of his health 
between the date of the application and delivery of the “purported” policy; but 
this defense and cross-complaint was withdrawn during the trial. 

Upon the trial, the evidence as to the application for and delivery of the policy, 
the payment, retention, and return of the premium, and concerning the circum- 
stances and nature of MacKay’s illness and the catise of his death was substantially 
undisputed and to the effect set forth in the above statement of facts. The de- 
fendant also introduced evidence that it commenced an investigation of the claim 
on or about January 19, 1932 and upon completion of it on April 6, 1932, rejected 
the claim because of breach of the “good health” provision. Also that on January 
8, 1932, and during the period from the evening of December 31, 1931, to January 
14, 1932, MacKay was not an insurable risk with any reputable life insurance com- 
pany. At the close of the evidence the trial court, on motion, directed the jury to 
return a verdict for the defendant, which was done, and a subsequent motion to 
set it aside was denied. 

_ The legitimate and decisive issues on this appeal have been unnecessarily com- 
plicated and obscured by the inclusion in the record of superfluous matter. Plead- 
ings which became obsolete before the trial are retained. Although the trial court 
gave only a summary direction to the jury to render a verdict for the defendant, 
there is inserted a voluminous finding in a form adopted only to testing claimed 
errors in a charge, plaintiff's numerous requests to charge, and the direction of 
verdict as a purported’ charge. Of the thirty-two assignments of error, fourteen 
are addressed to refusal to charge as requested, another claims error in the 
‘charge” and three pertain to statements in the trial court’s memorandum of 
decision denying the motion to set aside the verdict. The result of the extended 
and difficult winnowing process which has been necessitated by this condition of the 
record is a conclusion that present discussion may be confined to points decisive of 
certain rulings on evidence and the decision on the motion to set aside the directed 
verdict. 

The plaintiff offered evidence that Dunf, the agent who solicited and obtained 
the application for the policy in suit, had authority from the defendant to solicit 
and receive in its behalf applications for policies of life insurance in Brooklyn, to 
accept first premium payments or installments thereof and give the company’s un- 
official premium receipts therefor and to deliver policies; also that Dunn had pos- 
session from the defendant of the policy in question and received no special in- 
structions regarding delivery of it or receipts for payment of the first premium. 
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The plaintiff called as a witness Frank C. B. Paige, president of the E. W. Bliss 
Company, who testified that, on January 7, 1932, Dunn in a conference with him 
“expressed himself sorry to learn that Mr. MacKay was not well.” Defendant's 
counsel thereupon inquired if the plaintiff intended to follow this with evidence 
that Dunn’s knowledge was brought home to an executive official of the defendant 
company, and plaintiff’s counsel admitted that he had no proof of such com- 
munication. Defendant's counsel then moved to strike out Paige’s evidence on the 
grounds that “it is barred (1) by the terms of the policy which state distinctly 
that any questions of waiver of any of its provisions is delegated solely and ex- 
clusively to the executive officials,” and (2) “by the parol evidence rule that writ- 
ten contracts cannot be varied by parol”; also (3) “it is barred in this type of an 
action which is not brought in equity to reform the policy, * * * [but] in law and 
predicated on the policy.” The trial court allowed the evidence to stand only as 
applicable to the issue, raised by the special defense, of alleged fraudulent failure 
of MacKay to disclose his condition of health, and ruled it inadmissible on the 
issue of waiver, estoppel, and election. Subject to the same limitations, Paige tes- 
tified further, in substance, that he told Dunn that MacKay’s illness was probably 
indigestion and, on cross-examination, as to some details of his information as 
to the illness, that he had no idea that it was heart trouble, and that he told Dunn 
that MacKay was in bed all of the time. Later the defendant moved, and was 
permitted, to withdraw its special defense and cross-complaint, and thereupon 
moved to strike out the testimony of Paige which had been admitted only as per- 
taining thereto. This motion was granted, and proffered testimony of other wit- 
nesses as to knowledge by Dunn of MacKay’s illness was excluded. These several 
rulings were excepted to and are assigned as error. 

[1, 2] The first ground of defendant’s objection to evidence of the agent's 
knowledge of MacKay’s illness was that it was precluded by the policy provision 
that no person other than one of certain specified executive officers of the com- 
pany can alter or waive any of the conditions of the policy. As to this, the con- 
trolling principle is well expressed in Bible v. John Hancock Mut. Life Ins. Co, 
256 N. Y. 458, 176 N. E. 838, 840: “The insured became chargeable with notice, 
upon the acceptance of the policies, that there was no authority in the agent to 
waive the breach of a condition coming to his notice after a policy had been 
delivered as a contract presently existing. Drilling v. New York Life Ins. Co. 
j234 N. Y. 234, 137 N. E. 314], supra. She was not chargeable with notice that 
the limitation would apply by retroaction so as to nullify a waiver or estoppel 
liaving its origin in conduct antecedent to the contract. Whipple v. Prudential Ins. 
Co., 222 N. Y. 39, 43, 118 N. E. 211, and cases cited; Wood v. American Fire Ins. 
Co., 149 N. Y. 382, 386, 44 N. E. 80, 52 Am. St. Rep. 733; Drilling v. New York 
Life Ins. Co., supra.” See, also, McGurk v. Metropolitan Life Ins. Co., 56 Conn 
£28. 537,°16' A; 263, 1 1. RoA. 563313 -L.. RA. GN. S:) “Gas, note. 


[3] The second contention was that to admit this evidence would violate the 
rule that written contracts cannot be varied by parol. Ryan v. World Mut. Life 
Ins. Co., 41 Conn. 168, 19 Am. Rep. 490, affords a typical instance in which the 
rule invoked will apply. In that case the plaintiff’s offer was to prove that to 
questions in the application, which was made part of the policy, true answers were 
given by the insured, but that answers were wrongly written into the application 
by the local agent of the insurer without knowledge or consent of the insured. 
This was held (page 169 of 41 Conn.) to be an inadmissible attempt to substitute 
for a part of the written contract declared on a different parol agreement. The 
present case is readily distinguishable. The purpose of the offer to prove knowl- 
edge of Dunn as to MacKay’s state of health was not to show a contract different 
from that written in the policy by eliminating or changing the good health con- 
dition, but as a step toward establishing an effect from conduct of the insurer 
»bviating the consequence, otherwise attaching to breach of the condition, of 
avoiding or rendering voidable the policy. Admission of evidence for that purpose 
—the creating of a waiver or equitable estoppel—does not violate the parol ev 
dence rule. Vance, Insurance (2d Ed.)- pp. 497-508; Peck v. New London County 
Mutual Ins. Co., 22 Conn. 575; Virginia F. & M. Ins. Co. v. Richmond Mica Co, 
102 Va. 429, 46 S. E. 463, 102 Am. St. Rep. 846. 5 

[4, 5] The remaining objection, as developed on the brief and in argument 
here, appears to have been that in order to entitle evidence of the agent's knowl- 
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edge to admission or retention it must be supplemented by evidence that the 
knowledge was communicated to an officer of the company having authority to 
waive the condition. In the consideration of this question an attempt to briefly 
clarify the nature and essentials of waiver and estoppel may be helpful. In the 
law of insurance, a breach of condition or warranty, out of which avoidance of 
the policy may be claimed, does not operate automatically to forfeit or avoid the 
policy, but sets in operation a right of choice. The insurer may elect either to 
continue or to terminate. The condition or warranty, the breach of which gives 
such right of avoidance, is subject to waiver either by express agreement or acts 
of the insurer from which waiver may be implied or estoppel asserted. “The 
words waiver and estoppel are often used interchangeably by the courts. There 
is, however, a real distinction. Waiver is the voluntary relinquishment of a known 
right. It involves the idea of assent, and assent is an act of understanding. This 
presupposes that the person to be affected has knowledge of his rights, but does 
not wish to assert them. Intention to relinquishment must appear, but acts and 
couduct inconsistent with intention to terminate the contract are sufficient. The 
rule is applicable that no one shall be permitted to deny that he intended the 
natural consequences of his acts and conduct. Estoppel rests upon the misleading 
conduct of one party to the prejudice of the other. Estoppel involves the acts and 
conduct of both parties and the inquiry always is as to whether or not the fault 
of one party has induced the other in reliance thereon to alter his position to his 
detriment.” Richards, Law of Insurance (4th Ed.) § 106; Bernhard v. Rochester 
German Ins. Co., 79 Conn. 392, 65 A. 134, 8 Ann. Cas. 298; Vance, Insurance (2d 
Ed.) p. 459. 


[6, 7] When the insurer, at the time of the issuance of the policy, has knowl- 
edge of existing facts which, if insisted on, would invalidate the contract from the 
time of its inception, it may be held, by delivering the policy and accepting the 
premium, to waive the cause of avoidance or to be estopped from insisting upon 
or taking advantage of it. Richards, Law of Insurance, § 127; 5 Cooley’s Briefs 
on Insurance, p. 4204 et seq.; 14 R. C. L. $ 346. The possession by the insurer of 
knowledge of invalidating facts is universally recognized as an essential pre- 
requisite, but the effect of knowledge of the agent of the insurer is a subject 
upon which there is a confusing diversity of authority. A majority of courts held 
that, subject to exceptions in case of fraud hereafter noticed, information com- 
municated to or knowledge otherwise obtained by an agent within the scope of 
his authority, while he is acting in a matter in which he is required or authorized 
to act and the information is necessarily incident to that matter and affecting the 
liability of the company, is knowledge of the principal, the insurer. 2 Couch, Cyc. 
of Ins. Law, 1544 et seq.; West v. National Casualty Co., 61 Ind. App. 479, 495, 
112 N. E. 115. We have applied this rule in equitable actions to reform policies. 
Back v. People’s National Fire Ins. Co., 97 Conn. 336, 116 A. 603; Town of 
Enfield v. Hamilton, 110 Conn. 319, 148 A. 353; Dresser & Son v. Allemannia 
Fire Ins. Co., 101 Conn. 626, 126 A. 912. Such notice to the agent was held to be 
notice to the principal in Bible v. John Hancock Mutual Life Ins. Co., supra, an 
action at law to recover on the policy, upon which the plaintiff largely relies. 


[8, 9] Many cases base the imputation to the insurer of an agent’s knowledge 
upon a presumption that the agent will communicate it to his principal. See 2 
Couch, p. 1548, and cases in note 4. In most of these the presumption is held to 
be conclusive unless fraud is clearly indicated. “Of course this rule does not apply 
when the agent is known to be acting in fraud of his principal.” Vance, p. 413; 
Lewis v. Pheenix Mutual Life Ins. Co., 39 Conn. 100; Ryan v. World Mut. Life 
Ins. Co., 41 Conn. 168, 173, 19 Am. Rep. 490. The exception has been held to 
arise also “when the agent’s conduct is such as to raise a clear presumption that 
he will not communicate to his principal his knowledge of the fact in controversy, 
as where he acts in his own interest and adversely to the interest of his principal.” 
Elliott v. Knights of Modern Maccabees, 46 Wash. 320, 89 P. 929, 930, 13 L. R. A. 
(N. S.) 856; Hanf v. Northwestern Masonic Aid Ass’n, 76 Wis. 450, 45 N. W. 
315; First National Bank v. Bevin, 72 Conn. 666, 45 A. 954; 32 C. J. 1070; 2 C. J. 
868. In Ryan v. World Mut. Life Ins. Co., supra, it is said (page 171 of 41 
Conn.) : “When an agent is apparently acting for his principal, but it really acting 
tor himself, or third persons, and against his principal, there is no agency in 
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respect to that transaction, at least as between the agent himself or the person 
for whom he is really acting and the principal.” In Resnik v. Morganstern, 100 
Conn. 38, 42, 122 A. 910, 911, we say that while “it is undoubted law that the 
knowledge of an agent gained while acting for his principal and in reference to 
a matter in the course of his agency is the knowledge of the principal. * * * 
The rule is, however, subject to exceptions. It is founded upon the presumption 
that the agent will perform his duty and give the knowledge he has obtained in 
the course of his agency to his principal. The rule is founded in the public safety, 
When, however, the circumstances are such as to raise a clear presumption that 
the agent would not perform this duty, the presumption that he has performed 
no longer holds. The circumstances have made it intrinsically improbable that the 
agent will have informed his principal. Three sets of circumstances which are held 
to rebut this presumption are: (1) Where it is not the duty of the agent to 
disclose; (2) when the agent is acting adversely to the interest of his principal, 
whether for the interest of himself or a third party; (3) where the agent is 
acting in fraud of his principal. Mechem on Agency (2d Ed.) vol. 2, § 1813. 
* * * Jn this case the second exception would arise if [the agent] acted 
adversely to the plaintiff’s interest by concealing his knowledge, either through 
some interest or motive of his own, or that of another. So that pro tanto the 
agency really ceased.” See, also, Davis-Scofield Co. v. Agricultural Ins. Co., 109 
Conn. 673, 681, 145 A. 38; Corsello v. Emerson Brothers, 106 Conn. 127, 134, 137 
A. 390; Cone v. Cullen, 108 Conn. 126, 130, 142 A. 674. 

In McGurk v. Metropolitan Life Ins. Co., supra, the defendant’s answer set 
forth a false warranty of the insured, in his application, as to his occupation. 
The plaintiff’s reply alleged knowledge by the defendant of the business in which 
the insured was actually engaged. The defendant denied this, and on the trial 
evidence was offered by the plaintiff of information possessed by the defendant's 
agent, an assistant superintendent, as to the actual occupation of the insured. It 
was held (page 538 of 56 Conn., 16 A. 263, 265), that this evidence was properly 
receivable on the issue of the defendant’s knowledge of the facts. “The presump- 
tion was a very strong one that the assistant superintendent of the district, who 
tock and filled out the application of McGurk, and who afterwards delivered to 
him the policy, and collected the premium thereon, whose duty it was to see that 
all the agents of the defendant soliciting applications for insurance and collecting 
premiums of the, insured within his district performed their duty, informed the 
defendant of all the facts respecting the occupation of McGurk, so recently within 
his knowledge, and which it was his bounden duty to do when he took to it 
McGurk’s application for insurance. He would have been recreant to his mani- 
fest duty had he failed so to inform it.” 

Ward v. Metropolitan Life Ins. Co., 66 Conn. 227, 33 A. 902, 50 Am. St. Rep. 
80, was an action to recover the amount of a policy of insurance upon the life 
of John Ward. The complaint alleged fulfillment of all conditions of the policy. 
The answer set up special defenses of breach of warranty and false statements, 
alleging that, contrary to statements in the application, Ward had met with a 
serious accident from which he had not fully recovered; also had suffered an 
illness shortly before making the application. The reply alleged that at and 
before the making of the application the plaintiff. fully stated to and informed 
the agent who took the application of all the facts set up in the special defenses, 
that the defendant knew of those facts but collected premiums on the policy until 
the death of Ward (about a year and a half), and thereby waived its right to 
insist on forfeiture of the policy, and was estopped from claiming it. These allega- 
trons were traversed by the rejoinder. The plaintiff was allowed, over objection, 
to introduce parol evidence of statements and representations made to agents of 
the defendant as to the injuries and illness prior to the application, and the admis- 
sion of this evidence was assigned as error. The ruling was sustained on appeal, 
but it was held (page 239 of 66 Conn., 33 A. 902, 904) that the trial court erred 
in instructing the jury that, in determining the effect of knowledge of the agent, 
“they might proceed, in the absence of countervailing proof, on the presumption 
that it was duly communicated to the home office. * * * Under the instruc- 
tions given * * * the jury were not told simply that they would be warranted 
in taking into consideration the presumption in question, but it was stated to 
them as an authoritative and binding rule, the only exceptions to which arose 
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from fraud or collusion.” If this be construed as indicating that the presumption 
arising from proof of knowledge by an agent is not to be treated as conclusive, 
even in the absence of a showing of fraud or that the agent was acting adversely 
to his principal, but is merely to be taken into consideration in determining whether 
the company acquired the knowledge imparted by the information possessed by 
the agent, it would not accord with the settled doctrine adopted in the other cases, 
in this state, above referred to. 

In the present case the plaintiff admitted illness of the insured when the 
policy was issued and a consequent violation of the policy condition, but alleged 
that the defendant company knew of the illness when the policy was delivered and 
the premium was accepted. The answer denied these allegations. On the pleadings, 
therefore, the issues as to defendant’s knowledge, raised by the complaint and 
answer, were similar, in effect, to those in the Ward Case under the plaintiff's 
reply and the defendant’s rejoinder. Here, as there, evidence of the agent’s 
knowledge “tended, so far as it went, to support” these allegations of the com- 
plaint. We note that the defendant in its brief (p. 27) appears to concede that, 
in this State, parol evidence that an agent had knowledge of facts on which 
waiver or estoppel is claimed is admissible for the purpose of establishing that 
such facts were communicated to his principal, citing the Ward and McGurk 
Cases, but claims that such evidence cannot be admitted “for the purpose of 
attempting to show that the agent himself waived the conditions of the policy.” As 
to this, it suffices to say that it is clear from the record that the evidence was 
offered for the purpose first mentioned. 

[10] Of the above-mentioned exceptions to the rules imputing to the principal 
the knowledge of the agent or raising a presumption of communication, that of 
iraud, collusive or otherwise, between agent and insured, does not appear to be 
clamed. Also, there is not present, as in the Ward Case, a stipulation in both 
application and policy that “no information, statements, or representations made 
or given by or to” the agent “shall be binding on the company, or in any manner 
affect its rights” unless reduced to writing and presented to the officers of the 
company. The question whether Dunn was so acting adversely to the interest of 
the company as to bring into operation the exception applicable in case of such 
adverse action was, at most, not so clearly settled in the affirmative as to remove 
it from the domain of the jury. The trial court was not warranted in assuming, 
as it apparently did, that the circumstance that Dunn would enjoy a large com- 
mission if the policy became effective raised such a clear presumption that the 
agent would not perform his duty to inform his principal of MacKay’s illness 
that the presumption of knowledge of the principal, which otherwise would be 
raised by his possession of information, could not obtain. See Amer. Law Inst. 
Restatement, Agency (Tent. Draft No. 5), page 164, comment c. Here, as in 
Resnik v. Morganstern, supra, as there indicated (page 44 of 100 Conn., 122 A. 
910), availability of a presumption of communication of the agent’s knowledge 
depended upon whether the jury found facts sufficient to destroy the presumption 
that the agent would perform his duty to disclose. 

We conclude, therefore, that the elimination from the case of the testimony 
of Paige as to information possessed by Dunn concerning MacKay’s state of 
health and the exclusion of other evidence to like effect were erroneous, both 
under the strict rule of imputation or conclusive presumption and under the doc- 
trine of our own cases as above indicated. Therefore, there is no present occa- 
sion for determination as to the effect of such conflict as exists between the law 
of New York and of this state as to the nature and effect of the presumption. 

There is error, and a new trial is ordered. 

In this opinion, the other Judges concurred. 


INDUSTRIAL LIFE & HEALTH INS. CO. v. YOUNG. No. 23568. 
Court of Appeals of Georgia, Division No. 1. June 26, 1934. 
175 Southeastern Reporter 271. 
1. INSURANCE. 


Petition on policy held not specially demurrable because not having copy of 
policy attached, where petition alleged that defendant insurer, through its author- 
ized agent, tore policy up without petitioner’s consent. 

(For other cases, see Insurance, Dec. Dig. § 631.) 
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Error from Superior Court, Thomas County; W. E. Thomas, Judge. 

Suit by Emma Young against. the Industrial Life & Health Insurance Com- 
pany. Judgment for plaintiff, defendant’s motion for a new tral was overruled 
and defendant brings error. ; 

Affirmed. 

Clifford E. Hay, of Thomasville, for plaintiff in error. 

Jas. B. Burch, of Thomasville, for defendant in error. 

Syllabus Opinion by the Court. 

Broy.eés, Chief Judge. ' 

[1] 1. The special demurrer complaining that a copy of the policy of insur- 
ance sued upon was not attached to the oetition was properly overruled, it being 
alleged in the petition that the defendant, through its authorized agent, D. T. 
Browning, without the plaintiff's consent, destroyed the policy by tearing it up. 
See, in this connection, Spalding Const. Co. v. Simon, 36 Ga. App. 723, 726 (3), 
137 S$... 90i. 

2. “An averment that an agent was ‘duly authorized’ to act for his principal 
is not objectionable as being a conclusion.” Kiser Co. v. Padrick, 30 Ga. App. 
642 (13), 118 S. E. 791, 793. 

3. The petition as amended was not subject to any ground of the demurrer 
interposed, and the court properly so held. 

4. While the evidence was in acute conflict, this court cannot hold that the 
verdict in favor of the plaintiff was not supported by any evidence; and, as the 
special grounds of the motion for a new trial show no reversible error, the judg- 
ment is affirmed. 

MacIntyre and Guerry, JJ., concur. 


ROBERTS v. HARDIN. No. 9923. 
Supreme Court of Georgia. June 18, 1934. 
Rehearing Denied July 12, 1934. 
175 Southeastern Reporter 362. 
INSURANCE. 

Where life policy reserved to insured unexercised right to change beneficiary 
and provided that beneficiary’s interest should vest in insured’s personal repre- 
sentatives if beneficiary predeceased insured, and beneficiary and insured were 
killed during same night, and insurer interpleaded insured’s administrator and 
beneficiary’s administratrix, insured’s administrator had burden to prove that 
beneficiary predeceased insured (Civ. Code 1910, § 3717). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Atkinson and Hutcheson, JJ., dissenting. 

Error from Superior Court, Cherokee County; J. H. Hawkins, Judge. 

Bill of interpleader by the Massachusetts Mutual Life Insurance Company 
against Winnie Roberts, administratrix of the estate of Mrs. Lesa Hardin, 
deceased, and John Henry Hardin, administrator of the estate of Paul Hardin, 
deceased. To review a judgment for John Henry Hardin, administrator, after her 
motion for new trial was overruled, Winnie Roberts, administratrix, brings error. 

Reversed. 


The Massachusetts Mutual Life Insurance Company filed a bill of inter- 
pleader in which it is alleged, in substance, as follows: Mrs. Winnie Roberts is 
the duly qualified administratrix of the estate of Mrs. Lesa Hardin, deceased, and 
John Henry Hardin is the duly qualified administrator of the estate of Paul 
Hardin, deceased. In 1927 petitioner issued to Paul Hardin a policy of life insur- 
ance in the sum of $5,000, and that Lesa Hardin, his wife, was named as bene- 
ficiary. In a separate portion of the policy was the following clause: “If any 
beneficiary die before the insured, the interest of such beneficiary will vest in the 
executors or administrators of the insured unless otherwise provided herein.” 
Paul Hardin, the insured, and Lesa Hardin, the named beneficiary, died during the 
latter part of June, 1932, the exact hour and day being unknown to petitioner; 
and the precise circumstances of their deaths are unknown to petitioner. It admits 
that the amount due under the policy is $5,086. The administrator of the estate 
of Mrs. Lesa Hardin and the administrator of the estate of Paul Hardin have 
each made demand for the payment of said fund. Petitioner asks that they be 
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required to interplead, and that it be allowed to pay said fund into court, and 
upon such payment that it be released and discharged from any claims under said 
policy. By agreement of all parties, an order was passed by the court granting the 
prayers of the petition. 

Mrs. Winnie Roberts, administratrix of the estate of Mrs. Lesa Hardin, filed 
her plea and alleged that early on the morning of June 20, 1932, Paul Hardin and his 
wife, Lesa Hardin, were found dead in their country home, each having been shot 
to death at some time during the preceding night; that the shot that killed Paul 
Hardin entered his head from the rear, and the shot that killed Lesa Hardin en- 
tered her head from the side; that the circumstances indicated that Paul Hardin 
met his death before the death of Lesa Hardin; that “under the facts heretofore 
alleged, and all the circumstances surrounding the death of said decedents if it is 
not established that the said Paul Hardin met his death before the death of his 
said wife, this defendant shows that the said facts and circumstances surrounding 
the death of the said Paul Hardin and his wife are such that it is impossible to de- 
termine which died first; and for these reasons this defendant is entitled as ad- 
ministratrix as aforesaid to recover the proceeds of the policy in question.” 

John Henry Hardin, administrator of the estate of Paul Hardin, deceased, 
alleged that Paul Hardin died during the night of June 19 or morning of June 20, 
1932, but denied that his wife died so nearly at the same time that it cannot be de- 
termined which died first. Under the terms of the policy the right was reserved 
to change the beneficiary of said policy, and it was contended that “the beneficiary 
had no vested interest in the same until the death of the said Paul Hardin,” and 
that the policy provided that, in the event of the death of the beneficiary before 
that of the insured, the money was payable to the estate of the insured. 

On the trial, the court overruled a motion to place the burden of proof on 
the administrator of the estate of Paul Hardin to show that Mrs. Lesa Hardin died 
before the death of Paul Hardin, and ruled that the burden was upon Mrs. Rob- 
erts, administratrix, to show that Mrs. Lesa Hardin died after the death of Paul 
Hardin, and so charged the jury. The court further charged that, if the facts 
and circumstances of the deaths were such that the jury could not determine which 
me of the decedents survived the other, then John Henry Hardin, administrator, 
would be entitled to recover. The jury so found. A motion of Mrs. Winnie Rob- 
erts, administratrix, for new trial, was overruled, and she excepted. 

Howell Brooke, of Canton, and Morris & Welsh, of Marietta, for plaintiff in 
error. e 

A. J. Henderson, of Canton, for defendant in error. 

Syllabus Opinion by the Court. 

Per Curiam. 


_ 1. Where a policy of life insurance was unconditionally payable to the wife 
of the insured as beneficiary, except that it contained a separate stipulation, that, 
‘if any beneficiary die before the insured, the interest of such beneficiary will vest 
in the executors or administrators of the insured, unless otherwise provided 
herein,” and except that the policy reserved the right in the insured to change the 
beneficiary, which right was never exercised, and where, after the death of both 
the husband and the wife, their legal representatives were required, at the instance 
f the insurance company, to interplead for the purpose of determining to which 
estate the proceeds of the policy should be paid, it was error for the court to rule 
and to charge the jury that the burden was upon the administratrix of the wife to 
show that the wife survived the husband, before a recovery could be had by such 
administratrix. Under the language of the policy, the wife was named as bene- 
helary, and the proceeds were to be payable to the estate of the husband only 
upon the happening of a condition subsequent; and the burden was upon the ad- 
ministrator of the husband, the insured, to prove the happening of this condition, 
in order to recover for the husband’s estate. The fact that the insured reserved 
the right to change the beneficiary is immaterial, since the right was never exer- 
cised. Civil Code (1910) § 3717; Griswold v. Scott, 13 Ga. 210 (3); Baker v. 
Tillman, 84 Ga. 401, 11 S. E. 355; Loewenherz v. Weil, 33 Ga. App. 760(2), 127 S. 
E. 883: Watkins v. Home Life & Acc. Ins. Co., 137 Ark. 207, 208 S. W. 587, 5 A. 
L. R. 791; Cowman v. Rogers, 73 Md. 403, 21 A. 64, 10 L. R. A. 550. While there 
are some authorities to the contrary, they do not, in the opinion of this court, 
Tepresent the better view. 
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2. Under the rulings stated above, the court erred, after verdict for the ad- 
ministrator of the husband, in not granting a new trial to the administratrix of the 
wife on proper motion therefor. 

Judgment reversed. 


All the Justices concur, except Atkinson and Hutcheson, JJ., who dissent. 


PENN MUT. LIFE INS. CO. OF PHILADELPHIA v. MARSHALL. No. 23533. 
Court of Appeals of Georgia, Division No. 2. June 25, 1934. 
175 Southeastern Reporter 412. 
1. INSURANCE. 

Rights of parties should be determined by policy terms, so far as lawful, and 
language of policy shculd be construed as a whole, receive reasonable construc- 
tion, and control where unambiguous (Civ. Code 1910, § 2475). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Where life policy provided for loans to insured at 5% interest payable in 
advance, insurer could deduct interest in advance, or, where it did not, could 
compute interest on amount of loan plus 5% thereof, in computing whether net 
cash value of policy was sufficient to carry net amount of insurance from date of 
lapse for nonpayment of premium to date of insured’s death (Civ. Code 1910, §§ 
2475, 3436). 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

3. INSURANCE. 

Where insurer’s construction of life policy provisions as to interest on loans 
made to insured did not meet with insured’s disapproval, such construction, not 
being contrary to law or public policy, was binding on beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 


Error from Superior Court, Peach County; Malcom D. Jones, Judge. 

Suit by Lucy Marshall against the Penn Mutual Life Insurance Company of 
Philadelphia. Judgment for plaintiff, defendant’s motion for a new trial was 
overruled, and defendant brings error. 

Reversed. ; 

Harris, Russell, Popper & Weaver, of Macon, and Norman E. English, of 
Fort Valley, for plaintiff in error. 

Herbert Vining and Geo. B. Culpepper, Jr., both of Fort Valley, for defend- 
ant in error. . 

Syllabus Opinion by the Court. 

Sutton, Judge. 


On December 12, 1913, the Penn Mutual Life Insurance Company of Phila- 
delphia issued its policy of twenty-year pay insurance on the life of Thomas 
F. Marshall in the sum of $5,000. The insured borrowed money on said policy 
from time to time to pay the premiums on said insurance. The policy provided 
that: “If three full years’ premiums have been paid the Company at any time 
while the policy is in force will advance on proper assignment of the policy and 
on the sole security thereof at 5 per cent. per annum, a sum, at the option of 
the insured or owner of the policy, equal to or less than the full reserve at the 
end of the current policy year on the policy, on any dividend additions thereto 
according to the American Experience Table of Mortality, with interest at 3 per 
cent. per annum. There shall be deducted from such loan value any existing 
indebtedness on the policy and any unpaid balance of the premium for the current 
policy year, and interest shall be payable in advance to the end of the current 
policy year. (Italics ours.) Failure to repay any such loan or advance or to pay 
interest shall not avoid the policy unless the total indebtedness thereon shall equal 
or exceed such loan value at the time of such failure.” The policy also provided 
that: “If this policy shall lapse through non payment of premium after three 
year’s premiums have been paid, the Company will secure to the owner thereof 
a form of insurance, the net value of which shall be equal to the full reserve on 
the policy and on any dividend additions thereto at the date of default, according 
to the American Experience Table of Mortality, with interest at 3 per cent. less 
any existing indebtedness to the Company on the policy.” The policy further 
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provided that: “After the third year if any premium on this policy, annual, 
semi-annual, or quarterly, be not paid wher due or within the period of grace, 
the Company will charge against the loan value of this policy such premium with 
5 per cent. interest per annum in advance (italics ours), provided that such loan 
yalue is sufficient.” The policy lapsed for nonpayment of premium on December 
12, 1928. Under the figures of the insurance company the total indebtedness of 
the insured at that time was $2,167.86. The cash value as fixed by the policy 
was $2,214.70 and the dividend addition was $65.45. This left a net cash value 
of $112.29, which was sufficient to carry « net amount of insurance of $2,832.86 
for two years and 170 days beyond the date on which the policy lapsed, which 
was to May 31, 1931. The insured died on August 26, 1931, after the policy 
lapsed and after the expiration of the extended net amount of insurance provided 
in the policy, under the contentions of the insurer; and the beneficiary was not 
entitled to recover thereunder. The figures of the insurance company were 
arrived at by figuring the 5 per cent. interest as being payable in advance, and 
being deducted at each time the company made to the insured a premium loan. 
The beneficiary contends that the company could not do this, that under the law 
and the contract of insurance, interest could not be charged in advance and 
interest could not be charged on interest, and that interest could only be charged 
after it was earned, and, figuring thus, the beneficiary claims that the indebtedness 
was only $2,126.38, and subtracting this from the total amount of the cash value 
and the dividend addition left $153.77, and that this was sufficient to carry the 
net amount of insurance ($2,873.62) for 3 years and 111 days, which was after 
the date of the death of the insured, and that consequently, when the insured 
died, his beneficiary was, upon submission of proof of death, entitled to receive 
$2,873.62. The insurance company refused payment, upon the ground that the 
extended insurance was not in force at the time of the death of the insured. 
The beneficiary brought suit on the policy, and the court directed a verdict for 
the plaintiff for the full amount of such extended net amount of insurance, 
‘together with interest. The defendant insurance company moved for a new trial. 
the motion was overruled, and to this judgment it excepts. Held: 


[1] 1. Policies of insurance should be construed so as to carry out the true 
intention of the parties. The rights of the parties are to be determined by the 
terms of the policy, so far as they are lawful. The language of the contract 
should be construed as a whole, and should receive a reasonable construction, 
and not be extended beyond what is fairly within the terms of the policy. Where 
the language is unambiguous and but one reasonable construction of the contract 
is possible, the court must expound it as made. Civ. Code 1910, § 2475; Cato 
v. AZtna Life Ins. Co., 164 Ga. 392, 398, 138 S. E. 787. 

[2] 3. It follows that the only construction which can be fairly and reason- 
ably placed upon the provisions of the policy in this case, relative to premium loans, 
is that said insurance company has the right to charge 5 per cent. interested deducted 
in advance on its premium loans to policyholders, and where such interest is also 
advanced to the policyholder by it, to charge interest upon that sum; and so 
construing such provisions in the contract of insurance, the contention of the 
defendant insurance company was correct and their figures showing that the 
extended net amount of insurance was not in force at the time of the death of 
the insured were proper, and the court erred in upholding the contention of the 
beneficiary, which was that such interest could not be charged in advance, interest 
could not be charged on interest, and that the total indebtedness of the insured 
was not as much as claimed by the insurer, and therefore said extended net 
amount of insurance was in force at the time of the death of the insured; and 
in directing a verdict for the plaintiff beneficiary. See MacIntyre v. Cotton 
States Life Ins. Co., 82 Ga. 478, 9 S. E. 1124; State Mutual Life Ins. Co. v. 
Forrest, 19 Ga. App. 296, 91 S. E. 428; Haley v. Covington, 19 Ga. App. 782, 92 
S. E. 297; Black v. Franklin Life Ins. Co., 133 Ga. 859, 67 S. E. 79. 


[3] 4. It appeared without dispute that the insurer had been in the habit and 
Custom of placing this construction upon these provisions in the policy with 
reference to prior loans made to the insured by it, and that such construction 
did not meet with the disapproval of the insured. In such circumstances, the 
construction placed upon these provisions in the policy by the insured and by 
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the insurer, not being contrary to law or against public policy, was binding upon 
the beneficiary in this case. 
5. It follows that the court erred in overruling the motion for new trial of 
the defendant insurance company. 
Judgment reversed. 
Jenkins, P. J., and Stephens, J., concur. 


HAYES v. LOUISIANA INDUSTRIAL LIFE INS. CO. No. 14636. 
Court of Appeal of Louisiana. Orleans. June 28, 1934. 
155 Southern Reporter 778. 
1. INSURANCE. 


In action on industrial lite policy claimed by insurer to have lapsed, evidence 
showed that insurer had previously and on occasion in question required nothing 
more than payment of premiums for reinstatement after lapse, and therefore 
had waived provision requiring evidence of insurability at time of reinstatement. 

(For other cases, see Insurance, Dec. Dig. §§ 365[2], 370.) 

2. INSURANCE. ‘ es 

That receipt for iufe policy premiums paid after lapse indicated they were 
accepted conditionally and would be applied only if insured was in good health 
was not controlling where insurer waived evidence of insurability. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Beulah Hayes, wife of Walter Hayes, against the Louisiana 
Industrial Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for 
appellant. 

J. I. McCain, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

Plaintiff, alleging that she is the beneficiary under a policy of industrial 
‘ife insurance for the sum of $102 issued in the name of her uncle, Henry Decade 
who died on October 7, 1929, brings this suit for the face value of the policy. 
The defendant denies liability upon the ground that the policy sued on had 
lapsed before the death ot the insured for nonpayment of premiums, and that it 
had not been effectively reinstated or revived, and that the only sum due the 
plaintiff beneficiary was the sum of $12, the amount of paid-up insurance pur- 
chasable with the reserve which, under the terms of the policy, had accumulated 
at the time of its lapsing, and the further sum of $1.05 the amount paid defend- 
ant’s agent in an ineffectual effort to revive the policy, or a total of $13.05. 


There was judgment below in favor of plaintiff as prayed for, and defendant 
has appealed. 


Succession of WATSON v. METROPOLITAN LIFE INS. CO. No. 14837. 
Court of Appeal of Louisiana. Orleans. June 28, 1934. 
156 Southern Reporter 29. 
1. INSURANCE. 


Act making life policies issued by legal reserve life insurance companies 
nonforfeitable after three years’ premiums have been paid seld applicable to 
industrial life insurance companies, though act does not expressly refer to such 
companies as required by another act passed by same Legislature (Act No. 193 
of 1906; Act No. 65 of 1906, § 7). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

2. INSURANCE. 

Life insurance company organized under legal reserve laws of New York, 
and which issued life policies on which reserves accumulated, sield “legal reserve 
life insurance company” within act making life policies issued by legal reserve 
life insurance companies nonforfeitable after three years’ premiums have been 
paid (Act No. 193 of 1906). 


(For other cases, see Insurance, Dec. Dig. § 364.) 
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3. INSURANCE. ie . 
Provision in lapsed life policy for application of reserve must be carried 
out, but if policy contains no such provision or contains several optional pro- 
visions and none have been selected by insured, then reserve must be applied 
for extended insurance (Act No. 193 of 1906, § 2). 
(For other cases, see Insurance, Dec. Dig. § 367[(1].) 
4, INSURANCE. ne ; 
Under lapsed life policy providing that reserve should be applied to continue 


policy for reduced amount, reserve must be applied for paid-up insurance and 
not extended insurance (Act No. 193 of 1906, § 2). 

(For other cases, see Insurance, Dec. Dig. § 368{1].) 

Appeal from Civil District Court, Parish of Orleans; Michel Provosty, 
Judge. ; 5 

Action by the Succession of Frank Watson against the Metropolitan Life 
Insurance Company. From a judgment in favor of plaintiff, defendant appeals. 

Judgment amended. 

Spencer, Gidiere, Phelps & Dunbar and Louis B. Claverie, all of New 
Orleans, for appellant. 

James N. Brittingham, Jr., of New Orleans, for appellee. 

Janvier, Judge. 

Albert W. Newlin, public administrator, having qualified as administrator 
of the estate of Frank Watson, brings this action seeking to recover from 
Metropolitan Life Insurance Company the full amount of two life insurance 
policies issued by the said company on the life of Watson. 

The company admits the issuance of the policies and the death of Watson, 
but averring that, at the time of the death, the said policies had lapsed, main- 
tains that it is liable not for the full amount of the policies, but under the terms 
of the policies themselves, only for the respective amounts of paid-up insurance 
which the reserve provided for in the policies would have purchased at the time 
of the respective lapses. 

The administrator concedes that the policies had lapsed, but maintains that, 
in view of the provisions of Act No. 193 of 1906 of the State of Louisiana, the 
sum due on the policies is not !mited to the amount of paid-up insurance which 
the reserve accumulated by the policies would, under the terms of the policies, 
have purchased at the time of the respective lapses, but is the full face value of 
the policies. The contention is that under the said act, where a policy issued 
by a so-called “legal reserve life insurance company” has lapsed and the assured 
has not exercised an option as to how the said reserve shall be applied, the 
said reserve may not be applied by the company to the purchase of “paid-up” 
insurance for a comparatively small amount, but must be used to extend the 
full amount of the policy for such time as the reserve will pay for. 

Stated otherwise, the question is whether, when there is a lapse in such a 
policy, the reserve must be applied to the purchase of the full amount of insur- 
ance for a short period, or may be applied, if the policy so provides, to the 
purchase of fully paid protection for a smaller amount. 

It is conceded that, if the statute forces the application of the reserve to the 
purpose of the full amount of insurance for a short period—in other words, 
extended insurance—the death occurred within what would have been the 
extended term, and that, thus, the full amount of both policies would be due. 

It is also conceded, on the other hand, that if the reserve may be applied 
as it was here, then the said reserve would have purchased the amount of paid- 
up insurance which the company admits is due. F 

There are presented other questions which we shall consider before address- 
ing ourselves to the principal controversy above stated. At this point we may 
state that in the court below there was judgment for plaintiff for the full amount 
ot the policies. 


_ [1] In the first place, since plaintiff's claim for extended insurance arises, 
it arises at all, solely through Act No: 193 of 1906, and since defendant vehem- 
ently denies the application of that statute, we shall consider the contention 
that, because of the absence from the statute of any reference to industrial life 


nsurance, it can be applied to defendant’s business, since the said business is 
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not such as was within the contemplation of the Legislature of Louisiana, when 
in enacting the earlier general statute (No. 65 of 1906) it provided, in section 7 
that: “* * * no law, hereafter passed, shall be held or deemed to refer to the 
business of industrial life insurance unless the same is expressly referred to in 
said law.” 

It is conceded, as indeed it must be, that it has now been definitely settled 
by the decision in McBride v. Acme Industrial Life Ins. Society, 179 La. 701, 
154 So. 741, 743, recently decided by the Supreme Court, that in spite of the 
above-quoted provision in Act No. 65 of 1906, Laws such as Act No. 227 of 1916 
and Act No. 97 of 1908 do apply to such business, although no express reference 
thereto is to be found in such subsequent laws. In the McBride Case the 
Supreme Court, with reference to the attorneys who presented the contention 
that the subsequent act could not be held to refer to such industrial companies, 
said: “Counsel have not ‘read the parables aright... They overlook the fact that 
section 2 of Act No. 65 of 1906, which act defines and regulates the business of 
‘industrial life insurance,’ provides that companies doing such business ‘shall be 
subject to this Act and all the other laws of this State, not repugnant to this 
Act, regulating the business of life, health and accident insurance in this State.’ 
* OK OR? 

In the earlier case of Jackson v. Unity Indust. Life Ins. Co., 142 So. 207, 
, we had likewise said: “We, therefore, are of the opinion that the various 
general enactments to which we have referred were intended by their framers 
to be applicable to industrial life insurance companies and that, since such was 
the intention of those who enacted them, any intention of members of earher 
Legislatures cannot have the effect of overriding the will of those who later 
adopted the statutes in question.” 

But counsel contend that, though one Legislature may not bind subsequent 
Legislatures with regard to the interpretation which may be placed upon words 
or phrases, the act involved here, Act No. 193 of 1906, was enacted by the same 
Legislature which had passed the earlier Act. No. 65 of 1906, and that, there- 
fore, the reasoning which we advanced in the case of Jackson y. Unity Indust. 
Life Ins. Co., supra, is not applicable. 

But it is not alone our reasoning in the Jackson Case which confronts 
counsel, but, rather, the reasoning advanced by the Supreme Court in the Mc- 
Bride Case, and that reasoning concededly is applicable, if sound, not only to 
cnactments of subsequent Legislatures, but also to laws passed by the same 
Legislature which enacted the original statute which prohibits the application 
to industrial life insurance of subsequent enactments which do not expressly 
refer to such business. 

However potent the arguments of counsel might have been if addressed to 
our right to overrule our own pronouncement, or to supervise or correct our 
own reasoning, we feel that we have no right to refuse to follow and we know 
that we have no desire to criticize the conclusions reached by the Supreme Court. 
In such case we desire only to make certain that we understand, and in the 
present instance we feel certain that we do understand, the Supreme Court to 
have held that such enactments as Act No. 193 of 1906 may be applied to indus- 
trial life insurance companies, though they are not specifically mentioned therein. 

[2] The next contention to be considered is that defendant is not a “legal 
reserve life insurance company” such as is contemplated by Act No. 193 of 1906 
and that, therefore, the statute has no application to it. 

We find in the stipulation of counsel the following: “It is agreed by and 
between counsel for plaintiff and defendant, that the Metropolitan Life Insurance 
Co., is a legal reserve life insurance company organized under the legal reserve 
laws of the State of New York in the sense that the terms ‘legal reserve life 
insurance company’ and ‘legal reserve laws’ are employed in usual and customary 
insurance phraseology; however, the defendant does not admit it is a legal 
reserve life insurance company organized under the legal reserve laws of the 
State of New York in the sense in which these terms are employed in Act 193 
of the General Assembly of the State of Louisiana of 1906 or in Act 57 of the 
General Assembly of the State of Louisiana for the year 1932, nor does defendant 
admit that either of said acts applies to the policies herein sued on but, on the 
contrary, denies that said acts apply to said policies.” 
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We are not told what type of legal reserve life insurance company is contem- 
plated by the act, nor why there is a difference between such type as may be 
contemplated and defendant company, and, since defendant admits that it is 
organized under the legal reserve laws of the state of New York, we conclude 
that it is a legal reserve company at least in a general sense. The act of 1906 
does not limit its application to any particular type of legal reserve company, nor 
to those organized in this state. 

Since it is admitted that on each of these policies there has accumulated a 
reserve and since the company admits that it is doing business under the legal 
reserve laws of New York and since there is no explanation of the difference 
between defendant company any any other legal reserve companies, we conclude 
that such companies as defendant are within the contemplation of the statute. 
We note particularly that the application of the statute is not limited to any 
special type of legal reserve company, but, by its own terms, controls “any” 
legal reserve life insurance company and doing business in this state. 

The main contention arises from plaintiff’s interpretation of section 2 of Act 
No. 193 of 1906. His counsel contend that under that section, where a reserve 
has accumlated on a lapsed policy which has been in force for three years or 
more, and the insured has not indicated his selection of one of the options which 
may be offered in the policy for the application of the said reserve, then the said 
reserve must be applied to the extension of the policy in full force for such 
time as the amount of the reserve will pay for. 

Counsel for the insurer contend that the statute does not make such 
application mandatory in all such cases, but only produces that result where the 
policy does not provide otherwise. The pertinent provision with which we are 
now interested declares that, where there is a lapse on such a policy: “The 
reserve on such policy computed according to the standard adopted by said 
company, together with the value of any dividend additions upon said policy, 
aiter deducting any indebtedness to the company and one-fifth of the said entire 
reserve, shall upon demand with surrender of the policy be applied as a surrender 
value as agreed upon in the policy, provided that if no other option expressed 
in the policy be availed of by the owner thereof, the same without any further 
act on the part of the owner of the policy, shall be applied to continue the 
insurance in force at its full amount * * * so long as such surrender value will 
purchase non-participating temporary insurance, * * * and provided further that 
any value allowed in lieu thereof shall be at least equal to the net value of the 
temporary insurance * * * herein provided for.” 

It is very evident that the main purpose of the framers of the act was to 
prevent the forfeiture of such reserve and to compel its application for the use 
and benefit of the insured. The legislators, realizing that such an accumulated 
reserve in truth belongs to the insured, provided that, if such policies should be 
permitted to lapse for nonpayment of further premium, nevertheless the accu- 
mulated value should be given to the insured in some form. We find no 
requirement that it be given in cash or in any particular form of insurance 
protection, but merely that it be given to the insured in any manner agreed upon, 
or that he be offered options as to its application. The only limitation is that, in 
whatever form it be given him, “any value allowed * * * shall be at least equal 
to the net value of the temporary insurance * * * herein provided for.” 

We note particularly the words that “the * * * reserve * * * shall be applied 
as a surrender value as agreed upon in the policy * * *.”  (Italicizing ours.) 

_ It is a well-known fact that there are at least three well-recognized methods 
of applying a surrender value: 

(1) By paying it in cash. 

(2) By using it to extend the full policy for a short term. 

(3) By using it to purchase a small amount of fully paid insurance. 

There may also be other ways in which it may be applied. 

[3] But the statute makes no requirement that it be applied in any particular 
way, but expressly recognizes the right to apply it “as agreed upon in the 
policy.” It follows that, if there is in the policy any agreement as to the appli- 
cation of the reserve and if that agreement produces a result not repugnant to 


the statute, then the policy provision may be carried out unhampered and 
unaffected by the statute. 
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It is only where no application is provided for in the policy, or where several 
optional methods are provided and none has been selected by the assured, that 
the statute requires that the reserve shall be applied to the purchase of 
extended insurance for a short time and for the full amount. This thought 
is expressed in the words “ * * * if no other option expressed in the policy be 
availed of by the owner thereof * * *.” 

Nor are we in any way shaken in our view by a consideration of Act No. 
57 of 1932, which is amendatory of Act No. 193 of 1906. 

The later act, which, it is conceded, has no direct bearing here, amended the 
earlier act to the extent of requiring that where, in a lapsed policy, there are 
options for the application of the reserve and the insured has not indicated his 
selection of one of the alternative methods, then the reserve shall be applied 
“either to purchase * * * paid-up insurance * * * or to continue the insurance in 
force at its full amount * * * so long as such surrender value will purchase 
non-participating temporary insurance. * * *” In the earlier act the application 
of the reserve in such case was limited to the purchase of extended insurance; 
whereas, under the later act, it may be applied either to that purpose or to the 
purchase of paid-up insurance, and counsel for plaintiff argue from this that, 
since a statute was required to give the right to make application of the 
reserve to the purchase of paid up insurance, that right did not exist prior to the 
statute and that, consequently, there was no such right at the time of the lapse 
cf the two policies in question here. 

We see no such result. Prior to 1932 there was no restriction placed upon 
the right of the parties to contract with reference to the accumulated reserve 
except that it was required that such reserve could not be forfeited to the 
company, but must be given to the insured in some form. The later act makes 
no change with reference to the right of contract, but merely provides alternative 
methods of application where there has been no agreement in the policy and 
where the insured has not himself made a selection of one of several options. 

[4] The policies involved here make provision for the application of the 
reserve in the event of lapse. That provision reads as follows: “After 
premiums upon this policy have been fully paid for the respective periods named 
in the table below, then in case of default in the payment of any subsequent 
premium the company will, without action on the part of the holder, continue 
this policy as a non-participating Free Policy, payable on the same conditions 
as this policy but upon which no further payment of premiums shall be required, 
tor a reduced amount in accordance with the following table, but any indebtedness 
to the company herein if not repaid, will reduce such amount in the proportion 
which the indebtedness bears to the amount of surrender value used as a single 
premium in calculating the values appearing in the table.” 

This provision needs no interpretation. It plainly states that, without the 
payment of further premiums, the reserve shall be applied to continue the policy 
“for a reduced amount in accordance with the following table.” The policy 
also contains a specific table under which it may be determined how much paid up 
msurance has been purchased, and we find in the record a stipulation to the 
effect that the amount which the defendant admits is due is the correct amount 
in accordance with the said table. 

We conclude that the contention of the defendant company is correct and 
that the amount to which plaintiff is entitled is fixed in accordance with the 
policy. We find that under policy No. 73558281 the amount to which plaintiff is 
entitled is $22 and that under policy No. 76961348 the amount which plaintiff 
is entitled to is $100. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is amended by reducing the amount thereof to the sum of $122, 
with interest at 6 per cent. per annum from judicial demand. Costs of appeal 
to be paid by appellee: all other costs to be paid by appellant. 

Judgment amended. 





Crump v. Metropolitan Life Ins. Co. 


CRUMP v. METROPOLITAN LIFE INS. CO. No. 14616. 
Court of Appeal of Louisiana. Orleans. June 28, 1934. 
156 Southern Reporter 35. 
INSURANCE. 


Widow, in her individual capacity, held without right to maintain suit on indus- 
trial life policy made payable to executor or administrator of insured, her husband, 
though policy contained facility of payment clause giving insurer option to make 
payment to widow who was sole heir, since contract of insurance was the law 
between parties. 


(For other cases, see Insurance, Dec. Dig. § 624[6].) 


Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Julia Crump, widow of Wilson Miles, against the Metropolitan Life 
Insurance Company. From the judgment, defendant appeals. 

Reversed and rendered. 

Spencer, Gidiere, Phelps & Dunbar and Louis B. Claverie, all of New Orleans, 
for appellant. 

Herman L. Midlo, of New Orleans, for appellee. 

JANviER, Judge. 

This is a suit on a policy of industrial life insurance. Plaintiff alleges that the 
deceased insured was her husband and that in his succession proceedings she was 
recognized as his sole heir and, as such, sent into possession of his entire estate, 
including the right to the proceeds of the said policy of insurance. 

The insurance company admits the issuance of the policy and the death of the 
insured, but contends that plaintiff is without right of action in the premises because 
she sues in her individual capacity, whereas the proceeds of the policy are payable 
to the executor or administrator of the insured. Defendant also sets up, in the 
alternative, all of the legal defenses and contentions which were presented by 
defendant in the suit entitled Succession of Frank Watson v. Metropolitan Life 
Insurance Company, 156 So. 29, which was decided by us this day. 

Since, in the Watson Case, we have passed upon all of the legal contentions 
except that with reference to the right of plaintiff, in her individual capacity, to 
stand in judgment, we shall in this matter discuss only that contention. 

The policy involved here, although it provided that the proceeds should be pay- 
able to the executor or administrator, contained in the next paragraph what is 
known as a facility of payment clause reading as follows: 

“The Company may make any payment or grant any non-forfeiture privilege 
provided herein to the insured, husband or wife, or any relative by blood or con- 
nection by marriage of the insured, or to any other person appearing to said com- 
pany to be equitably entitled to the same, by reason of having incurred expense 
on behalf of the insured, or for his or her burial; and the production of a receipt 
signed by either of said persons, or of other proof of such payment or grant of 
such privilege to either of them shall be conclusive evidence that all claims under 
this policy have been satisfied.” 

Counsel for plaintiff contend that since, under the said facility of payment 
clause, payment to the widow of the insured, had the company seen fit to make 
such payment, would have constituted a full discharge of liability, the company 
cannot be heard to resist the claim of the widow. 

But we expressed our views on just such a contention when, in Succession of 
Morris vy. Metropolitan Life Ins. Co., 7 La. App. 645, we said: 

“* * * The policies plainly provide that the principal is to be paid twenty-five 
years after the date of the policies, as an endowment to the assured, if living, and 
‘if the insured shall die prior to the date of the maturity of the endowment to pay 
** * to the executor or administrator of the insured, unless payment be made 
under the next succeeding paragraph,’ which reads as follows: * * * (Note—Suc- 
ceeding paragragh referred to is the facility of payment clause about quoted.) 

“It is not contended that plaintiff is the assignee, nor that he is the beneficiary, 
named in the policy, but the paragraph we have quoted (facility of payment clause) 
is relied on as establishing his right to the proceeds.” 

We also considered a question so similar as to be indistinguishable in Sim- 
mons vy. Morgan’s Louisiana & T. R. & S. S. Co., 10 La. App. 97, 120 So. 537, and 
in that case said: 
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“The right of action, if there is one, can only exist in favor of the beneficiary 
or beneficiaries named in the supposed policy or certificate of insurance. The fact 
that they are widow and child would not entitle them to recover, even if they had 
alleged positively and affirmatively that there was a policy of insurance, unless they 
could couple with that allegation the further one that they are the beneficiaries 
named in the policy. In other words, they must not sue as widow and child, but as 
beneficiaries. Even if they could allege that the policy was made payable to the 
estate, this would not benefit them, because as widow and child they could not 
recover on a policy payable to the estate of the decedent. A suit for this pur- 
pose would have to be filed by the representative of the estate; that is to say, the 
administrator.” 

Counsel for plaintiff point to the decision rendered by our brothers of the 
Second Circuit in Lewis v. Metropolitan Life Insurance Co., 17 La. App. 143, 134 
So. 699, 700, and they confidently assert that there they find authority for the view 
that, where such a policy is made payable to the estate of the insured, the “heir” 
may maintain an action to recover the proceeds of the policy. The expression used 
in the Simmons decision on which counsel rely is plainly obiter dictum. The ques- 
tion there was whether or not a wife, as such, might maintain an action to recover 
the proceeds of a similar policy payable to the executor or administrator of the 
insured’s estate. The court, in holding that the wife had no such right, used the 
following expression: 

“There is not any allegation that plaintiff was the executrix or administratrix 
of the succession, or heir of the husband. * * *” 

Counsel maintain that the reference to the heir can only be interpreted as a 
statement that, had the wife been the heir of the deceaseed husband, and had she 
sued as such, she could have recovered. The reference to the right which an heir 
may or may not have was unnecessary to a decision of that case. That an heir 
may not maintain an action on a policy payable to assured’s estate, although the 
heir may be ultimately the only person interested, was held by us in Dorsey v. 
Metropolitan Life Ins. Co., 145 So. 304. 

There the heir, who was a minor, was represented by a duly qualified tutrix. 
To the claim of the tutrix to the proceeds of the policy the defendant interposed, 
among other defenses, the contention that only the executor or administrator of 
the insured’s estate could be heard to claim the proceeds of the policy. We held 
that only the personal representation—that is to say, the executor or administrator 
of the deceased—could make claim, but we said that the tutrix of the minor heir 
is, as tutrix, administrator in some cases of the estate of the insured, and that, 


therefore, the said tutrix was the administratrix mentioned in the policy and 
might bring the suit. 


It works no unusual or undue hardship to require that persons claiming under 
special contracts be required to comply with the requirements, technical though they 
may he, of those contracts. Nor is this the onlv instance of which we are aware 
in which a person who, as heir or otherwise, may be entitled to all that an executor 
or administrator may recover by litigation, cannot he heard to maintain a’ direct 
action, but must recover only through the executor or administrator. 

When the Congress of the United States enacted the Federal Employers’ Lia- 
bility Act (April 22, 1908), c. 149. 35 Stat. 65, 66 as amended (45 USCA § 51 et 
seq.), it provided that for the death of any person killed while engaged in interstate 
commerce, claim could be made only by the personal representative of the deceased. 
It is well settled that the words “personal representative of the deceased” mean 
either the executor or the administrator and no one else. In American R. Co. v. 
Birch, 224 U. S. 556, 32 S. Ct. 693, 696, 56 L. Ed. 882, the District Court ruled that 
since the suit had been “properly brought in the name of the only persons for 
whose benefit any recovery could be had,” the words “‘to his or her personal rep- 
resentative,’ cannot be construed to mean that it is necessary, in cases where only 
the husband or wife could inherit and are the only survivors, that they be forced, 
in the absence of any estate belonging to the deceased other than his right to sue, 
to have an administrator appointed.” However, when the matter reached the 
Supreme Court of the United States that court said: b 

“But the words of the act will not yield to such a liberal construction. 
They are too clear to be other than strictly followed. They given an action for 
damages to the person injured, or, ‘in case of his death, * * * to his or her 
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personal representative.’ It is true that the recovery of the damages is not 
for the benefit of the estate of the deceased, but for the benefit ‘of the surviving 
widow or husband and children.’ But this distinction between the parties to sue 
and the parties to be benefited by the suit makes clear the purposes of Congress. 
To this purpose we must yield. * * * The ngtional act gives the right of action 
to personal representatives only.” 

In St. Louis, S. F. & T. R. Co. v. Seale, 229 U. S. 156, 33 S. Ct. 651, 57 
|. Ed. 1129, the Supreme Court of the United States held that such a provision 
should be strictly applied. There we find the following: 

“The Texas statute gave the right of action to the ‘surviving husband, wife, 
children and parents,’ and provided that it might be enforced by all of them or 
by one or more for the benefit of all; while the Federal statute vested the 
right of action in the deceased’s ‘personal representative, for the benefit of the 
surviving widow or husband. * * * ’ There were other points of dissimilarity, 
but they need not be noticed. If the Federal statute was applicable, the state 
statute was excluded by reason of the supremacy of the former under the 
national Constitution. * * * And if the Federal statute was applicable, the right 
of recovery, if any, was in the personal representative of the deceased, and 
no cne else could maintain the action.” 

In 47 L. R. A. (N. S.) 73, in a note to Lamphere v. Oregon R. & Nav. Co. 
et al. (C. C. A.) 196 F. 336, we find the following: 

“In the case of the death of the injured employee, the cause of action is 
purely statutory, and the provisions of the statute giving a cause of action to the 
personal representative must be closely followed. The widow cannot maintain 
a cause of action in her own name, even if it is for the benefit of herself and 
as next friend of her minor children; or in her own behalf and on behalf of 
the minor children and parents of the deceased. So, an action brought by a 
widow and her son must be dismissed. Nor has the next of kin any right to 
bring an action under the statute, even if there is no personal representative ; 
and the sole beneficiary, except he is also the personal representative, cannot 
maintain an action. The action must in all cases be brought by the personal 
representative. The objection that the action was brought by the widow in her 
ewn name, instead of as the personal representative of the deceased, may be 
brought to the appellate court’s attention by exception, and is not waived on 
account of failure of an objection in limine. * * * The term ‘personal represen- 
tative’ as used in the statute means an executor or administrator.” 

In Penny v. New Orleans G. N. R. Co., 135 La. 962, 66 So. 313, 315, the 
Supreme Court of Louisiana recognizes this doctrine, and in that case the court 
held that the widow and minor children of a deceased employee, although they 
may be the only persons entitled to recover for his death, may recover only 
through an executor or administrator. The court, referring to the widow and 
minor children, said: 

_ “* * * The federal statute confers that right upon the personal representative 
of the decedent, and not upon his widow and minor children.” 

See, also, La Casse v. New Orleans, T. & M. R. Co., 135 La. 129, 64 So. 
1012, 1013, in which the court, referring to the widow of the deceased, who 
had sued in her individual capacity, said: 

“* * * If the case does come under the federal statute, the plaintiff is 
totally without right of action in the premises. Pederson v. Delaware, L. & W. 
R. R. Co., 229 U. S. 146, 33 S. Ct. 648, 57, L. Ed. 1125 [Ann. Cas. 1914C, 153]; 
a S. F. & T.. BR. RCo: v. Seale, 229 U.S. 156 3 S.Ct 681, S7 L. Eel 
11éy, 

We see no distinction which can be made resulting from the fact that in the 
cases cited the right to sue was limited by the statute, whereas in the case before 
us the right is limited by contract. 

Between the parties the contract is the law. 

We are urged to hold here that it would be merely an extension of the doc- 
trme of the Dorsey Case to hold that the heir who is of age is the administratrix 
of her own affairs and that, thus, the claimant here is, in effect, also an admin- 
istratrix, as was the plaintiff in the Dorsey Case. But we pointed out in that case 
that the right of an administrator of the estate of deceased which is given in some 
cases to the tutor or tutrix of the minor heir is given by law and goes beyond 
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the mere right to manage the affairs of the minor. It includes the actual admin- 
istration of the estate of the deceased, and, hence, constitutes said tutor or tutrix 
the administrator or administratrix of the deceased’s estate in the full sense of the 
word. The same cannot be said of the major heir, who inherits through the estate, 
but is given no right to administer, 

The judgment appealed from is annulled, avoided, and reversed, and it is now 
ordered that plaintiff's suit be dismissed at her cost. 

Reversed. 


SANDERS v. LIFE INS. CO. OF VIRGINIA. No. 14701. 
Court of Appeal of Louisiana. Orleans. June 28, 1934. 
156 Southern Reporter 38. 
INSURANCE. 


Under life policy giving insured option of demanding cash surrender value 
within 13 weeks of lapse, insured held without right to demand cash surrender 
value after expiration of 13 weeks, since statute making policy nonforfeitable does 
not require insurer to pay cash surrender value (Act No. 193 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 366.) 


Appeal from First City Court of New Orleans; W. V. Seeber, Judge. 

Suit by Eugene Sanders against the Life Insurance Company of Virginia. 
From the judgment, defendant appeals. 

Reversed and rendered. 

Solomon S. Goldman, of New Orleans, for appellant. 

Joseph Dardis, of New Orleans, for appellee. 

JanviER, Judge. 

In 1912 the Life Insurance Company of Virginia issued a policy of life insur- 
ance to Eugene Sanders. The premiums were paid up to and including December 
26, 1932. Thereafter no further premiums were paid. In the policy the assured was 
given the option, in the event of the lapse of the policy, of demanding the cash 
surrender value at any time within thirteen weeks of the lapse. The assured has 
not died, but long after the expiration of thirteen weeks made demand for the 
cash surrender value. This was refused by the defendant insurer. The purpose of 
this suit is to force defendant company to pay the said cash surrender value; the 
coutention being that under Act No. 193 of 1906 an insurance company, such as 
defendant, is not permitted to forfeit a policy for non-payment of premiums, but 
is required to pay to the insured, or to his beneficiaries in the case of death, the 
cash surrender value. 

We have to-day held, in the matter of Succession of Watson v. Metropolitan 
Life Ins. Co., 156 So. 29, that the act referred to does not require the payment of 
a cash surrender value. ° 

It may be that the insured, in the case before us, is entitled to extended 
insurance or paid up insurance; but since he has not exercised the option granted 
him by the company to demand the cash surrender value within thirteen weeks, 
and since that option has expired, there is neither legal nor contractual obligation 
in defendant company to pay the cash surrender value. 

The exception of no cause of action should have been maintained. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is annulled, avoided, and reversed, and it is further ordered. 
adjudged, and decreed that the exception of no cause of action be sustained and 
plaintiff’s suit be and it is dismissed at his cost. 

Reversed. 


CUTLER v. THE MODERN SAMARITANS. No. 29919. 
Supreme Court of Minnesota. June 15, 1934. 
255 Northwestern Reporter 824. 
1. INSURANCE. 
Statute making by-laws duly enacted subsequent to issuance of life insur- 
ance certificate by fraternal or beneficial order binding on certificate holder held 
to contemplate only reasonable changes in contract (Mason’s Minn. St. 1927, § 


3461). 
(For other cases, see Insurance, Dec. Dig. § 719[1].) 
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2 INSURANCE. 

By-law enacted by fraternal order subsequent to issuance of certificate of 
life insurance, providing that there shall be no presumption of death after seven 
years unexplained ‘absence, sield unreasonable and void as to such certificate 
(Mason’s Minn. St. 1927, § 3461). 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Syllabus by the Court. 

With regard to by-laws enacted subsequent to the issuance of a certificate 
of life insurance by a fraternal or beneficial order. 1 Mason’s Minn. St. § 3461, 
contemplates only those changes that are reasonable. A by-law enacted subse- 
quent to the issuance of such certificate providing that there shall be no 
presumption of death after seven years’ unexplained absence is unreasonable and 
yoid as to such a certificate. 

Stone, J., dissenting. 

Appeal from District Court, St. Louis County; H. J. Grannis, Judge. 

Action by Elsie Cutler against the Modern Samaritans. A demurrer to the 
complaint was overruled, and the defendant appeals from the judgment subse- 
quently entered. 

Judgment affirmed. 

Hallam & Hendricks, of St. Paul, for appellant. 

Leo A. Ball, of Duluth, for respondent. 

LoriNnG, Justice. 

In a suit upon a life insurance certficate the defendant’s demurrer was over- 
ruled, and the case comes here on an appeal from the judgment subsequently 
entered. 

Plaintiff is the wife of I:dsell C. Cutler and is the beneficiary of a certificate 
of life insurance issued by the defendant fraternal order. April 11, 1916, Cutler, 
the insured, made application for membership in the order. A certificate which 
insured his life for $2,000 was issued to him. May 4, 1926, the insured disappeared 
from his home and he has not since been heard from; no tidings have been 
received by the plaintiff nor any one with whom he would be likely to communi- 
cate. 

At the time this certificate was issued there was in force what is now 1 
Mason’s Minn. St. 1927, § 3461, an act passed by the Legislature in 1907, which 
reads as follows: “Every certificate issued by any association * * * shall pro- 
vide that the certificate, the constitution and laws of the association and the 
application for membership and medical examination, signed by the applicant, 
shall constitute the contract between the association and the member; * * * 
and any changes, additions or amendments to said charter or articles of associa- 
tion, constitution or laws duly made or enacted subsequent to the issuance of the 
Lenefit certificate shall bind the member and his beneficiaries and shall govern and 
control the contract in all respects the same as though such changes, additions or 
anendments had been made prior to and were in force at the time of the applica- 
tion.” 

The benefit certificate here involved contained provisions substantially the same 
as the italicized portion of the act. 

_ In 1921 the defendant amended its by-laws so as to incorporate therein the 
tollowing clause: “Disappearance or unexplained absence of a member shall be no 
presumption of death until the full term of his life expectancy at the time he 
disappears, according to the N. F. C. or American Experience Tables of Mortality, 
has expired.” 

_ The full term of the insured’s life expectancy has not yet expired. Plaintiff 
iurnished proof of death to the defendant, relying on the presumption of death 
aiter an unexplained absence of seven years, and demanded payment. Defendant 
refused payment, and this action was commenced. Defendant interposed a demurrer 
to the complaint which was overruled with leave to the defendant to answer. 
Detendant failed to answer, and judgment was entered in favor of plaintiff. It 
is the contention of the defendant that the by-laws of 1921, coupled with the 1907 
statute, and the provisions of the policy defeat plaintiff’s right of recovery in this 
action, since plaintiff cannot invoke the presumption of death after seven years’ 
tnexplained absence. There is no contention that time of death could not be 
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proved by circumstantial evidence as in Sherman v. Minn. Mutual Life Ins. Co, 
(Minn.) 255 N. W. 113, filed May 25, 1934, but in this case the complaint pleads 
only the presumption from seven years’ absence and does not allege death except 
as a result of the presumption. 


[1, 2] Plaintiff contends that the by-law has no application to the certificate 
in question, and that the act of 1907 should be construed to incorporate only 
reasonable changes into certificates previously issued, and that the by-law in 
question is unreasonable and void as to this certificate. 


Many cases involving benefit insurance certificates issued by fraternal and 
beneficial orders, in which a provision similar to the one contained in section 3461 
has been incorporated in the certificate, constitution, charter, or articles of incor- 
poration, have held that any subsequent by-laws must be reasonable; and that the 
enactment of a by-law similar to that adopted by defendant in 1921 is unreason- 
able and invalid as to certificates previously issued. Boynton v. Modern Woodmen, 
148 Minn. 150, 181 N. W. 327, 328, 17 A. L. R. 401; Samberg v. Knights of 
Modern Maccabees, 158 Mich. 568, 123 N. W. 25, 133 Am. St. Rep. 396; Richey 
v. Woodmen of World, 184 Iowa, 10, 168 N. W. 276, L. R. A. 1918F, 1116; Arden 
v. United Artisans, 124 Or. 225, 264 P. 373; Security Benefit Ass’n v. Henning, 
74 Colo. 394, 222 P. 396; Gaffney v. Royal Neighbors, 31 Idaho, 549, 174 P. 1014; 
McCormick v. Woodmen of World, 57 Cal. App. 568, 207 P. 943. 


The Supreme Court of Illinois in Steen v. Modern Woodmen, 296 Ill. 104, 
129 N. E. 546, 17 A. L. R. 406, held a by-law like the one enacted by defendant 
in 1921, pursuant to a provision in the certificate similar to section 3461, not 
unreasonable and therefore binding upon a member. In Modern Woodmen vy. 
Mixer, 267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384, the Supreme 
Court of the United States held that the Illinois decision was binding on the 
courts of Nebraska since the defendant was domiciled in Illinois and “member- 
ship looks to and must be governed by the law of the state granting the incor- 
poration.” Boynton v. Modern Woodmen, supra, was overruled by Mooney v. 
Brotherhood of Railroad Trainmen, 162 Minn. 131, 202 N. W. 341, 204 N. W. 
957, on the authority of the Mixer Case, since the defendants in both the Boynton 
and Mooney Cases were domiciled in Illinois. Defendant here is organized under 
the laws of Minnesota, and we are therefore bound by no decisions but our own. 
We think this court’s holding in the Boynton Case sound when it said: “We 
concur in the ruling of the learned trial court that the new by-law substantially 
changed the contract between the parties and is unreasonable and void.” Citing 
several cases. 

In 1907, when section 3461 was incorporated in our Code, this court, in 
Thibert v. Supreme Lodge, 78 Minn. 448, 81 N. W. 220, 224, 47 L. R. A. 136, 
79 Am. St. Rep. 412, had already laid down the rule that by-laws enacted pursuant 
to contract provisions similar to that section must not be unreasonable. We there 
said: “But changes, amendments, and repeals are subject to the restrictions and 
limitations of the by-laws themselves, as well as those of the charter or articles 
of association, and are also subject to the implied condition of being reasonable.” 
See, also, Wuerfler v. Trustees of Grand Grove, 116 Wis. 19, 92 N. W. 433, % 
Am. St. Rep. 940; Supreme Council, Legion of Honor v. Adams, 68 N. H. 236, 
240, 44 A. 380; and note 83 Am. St. Rep. 706, 709. 


In view of that rule, we believe the Legislature intended that section 3461 
should receive a like interpretation and should apply uniformly to all fraternal 
orders whether or not they have such charter provisions. There is no legislative 
history which indicates that the Legislature intended a different meaning for the 
language employed than that already adopted by this and other courts. In con- 
struing a like statute, the Supreme Court of Colorado in Modern Woodmen of 
America v. White, 70 Colo. 207, 199 P. 965, 967, 17 A. L. R. 393, said: “The 
statute does not, however, validate every by-law that might be adopted. * * * 
So far as concerns amended by-laws, the statute contemplates only by-laws or 
amendments thereto that are reasonable, and does not intend to make valid any 
amendment which otherwise would be void on the ground of being unreasonable. 


We are convinced that our statute does not authorize an unreasonable change. 
To do so would work gross injustice. We hold that the change sought to be 
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effected by the by-law here under consideration was and is void as to this cer- 
tificate. 

The judgment is affirmed. 

Stone, Justice. 

I dissent. 


FIRST NAT. BANK OF HASTINGS et al. v. NEW YORK 
LIFE INS. CO. No. 29740. 
Supreme Court of Minnesota. July 6, 1934. 
255 Northwestern Reporter 831. 
1. INSURANCE. 

Where one whose insurable age changed on April 14, 1928, applied for life 
insurance on April 1, and requested that policy be dated April 1, and insurer con- 
formed to request, insurance took effect April 1, notwithstanding application pro- 
vided that insurance should not take effect until policy was delivered and first pre- 
mium paid and applicant gave note payable May 1, for first premium but did not 
pay note until June 20, as regards due date of second premium made payable in 
policy on July ‘1, 1928, since lower premium rate was sufficient consideration for 
short er coverage effected by first premium. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
2, INSURANCE. 

Where insurable age of insured, making application for life policy on April 1, 
changed on April 14, but at insured’s request policy was dated April 1, provision 
making July 1, 1928, due date of second premium held valid as not being discrim- 
jnatory under statute (Mason’s Minn. St. 1927, §§ 3376, 3377). 

(For other cases, see Insurance, Dec. Dig. § 138[2]°>) 

Syllabus by the Court. 

The insurable age of an applicant for life insurance changed from thirty-four 
to thirty-five on April 14, 1928. His application, made a part of the insurance con- 
tract, requested the policy to be dated April 1, 1928. It stated that the insurance 
applied for should not take effect until the policy should be delivered and the first 
premium paid. The applicant gave his note payable May 1, 1928, for the first pre- 
mium, but this was not paid until about June 20 of that year. The second pre- 
mium was payable July 1, 1928, by the terms of the policy which as requested, 
though dated April 7, 1928, was effective from April 1 of that year. The policy, 
written at the thirty-four age rate, receipted for the first premium and was de- 
livered prior to May 1, 1928. The insured died August 10, 1928. 

Held, that the lower premium rate at age thirty-four was sufficient consider- 
ation for the shorter coverage effected by the first premium and that the contract 
making July 1, 1928, the due date of the second premium was valid as not being 
discriminatory under Mason’s Minn. St. 1927, §§ 3376, 3377. 

Appeal from District Court, Ramsey County; Kenneth G. Brill, Judge. 

\ction by the First National Bank of Hastings and others against the New 
York Life Insurance Company. From an order denying their motion for judgment 
notwithstanding the verdict for defendant or a new trial, plaintiffs appeal. 

\ firmed. 

Samuel B. Wilson, of Mankato, John P. J. Dolan, of St. Paul, and Raymond 
N. Klass, of Cedar Rapids, Iowa, for appellants. ; 

Doherty, Rumble, Bunn & Butler, of St. Paul, for respondent. 

Lorinc, Justice. 

In an action upon a life insurance policy, the defendant had a directed 
verdict, and the plaintiffs come here on appeal from an order denying their 
a for judgment notwithstanding the verdict or a new trial. 

sorn October 14, 1893, the “insurable age” of George Seckosan, changed from 
shitty four to thirty-five on April 14, 1928; April 1. 1928, he applied to defendant 
for life insurance in the sum of $3,000 with disability features and double indem- 
nity for accidental death. By his application he asked that the policy be dated 
April 1, 1928. He gave his note due May 1, 1928, for the first premium. This note 
was paid about June 20, 1928. The policv was delivered to him some time before 
May 1, 1928, and by it the defendant acknowledged receipt of the first premium, 
which amounted to $25.53, “maintaining this policy for the period terminating on 
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the first day of July 1928.” The second premium of $96.27 was due by the terms 
of the policy July 1, 1928, and a like annual premium was required on each fol- 
lowing July 1. A month’s grace was allowed for the payment of premiums sub- 
sequent to the first. It was provided in the policy that it “and the application 
therefor” should constitute the entire contract. The policy was dated April 7, 
1928, and provided: “This policy takes effect as of the first day of April 1928 which 
day is the anniversary of the policy.” The application, provided by the company, 
gave the applicant a choice as to whether the policy should be dated when written 
or as of the date of the application. It also provided that the insurance should 
not take effect “unless and until the policy is delivered to and received by the ap- 
plicant and the first premium thereon paid in full during his lifetime * * * pro- 
vided, however, that if the applicant, at the time of ‘making this application pays 
the agent in cash the full amount of the first premium * * * and receives from the 
agent a receipt therefor * * * and if the company, after medical examination and 
investigation, shall be satisfied that the applicant was at the time of making this 
application, insurable * * * at the company’s published premium rate corresponding 
to the applicant’s age, then said insurance shall take effect and be in force under 
and subject to the provisions of the policy applied for from and after the time this 
application is made, whether the policy be delivered to and received by the appli- 
cant or not. * * * That by receiving and accepting said policy, any additions or 
amendments hereto which the company may make and refer to in question 9 above 
entitled ‘Additions or Amendments’ are hereby ratified.” June 16, 1928, the de- 
fendant mailed notice to Seckosan of the premium due July 1. This premium was 
not paid, and the insured died August 10, 1928, it is alleged from accidental means. 
3v order of the probate court a one-twentieth interest in the policy was assigned 
to the plaintiff McFadden. The question presented by this appeal is: When was 
the second premium due? 

The plaintiffs contend that by the terms of the application the insurance did 
not take effect until the first premium was paid in cash, and that since Seckosan’s 
note was not paid until about June 20, the second premium did not become due 
July 1, following, but became due a full quarter after June 20, and that conse- 
quently the insurance was in force when Seckosan died 


[1] 1. We take first the provisions of the application. It provides that the 
insurance shall not take effect until the policy is delivered and the premium paid, 
but at the same time the company in the application gives the applicant a choice as 
to when he shall have his policy dated. Apparently the choice made should de- 
pend upon whether payment is made with the application or left until delivery. 
Seckosan chose the date of the application and the company conformed to his re- 
quest and accepted his note. True the note he gave was not paid until after de- 
livery of the policy, but a note may legitimately be received in payment of a pre- 
mium, and this one was receipted for in the policy as payment. Coughlin v. Re- 
liance Ins. Co., 161 Minn. 446, 201 N. W. 920; Kilborn v. Prudential Ins. Co., 99 
Minn. 176, 108 N. W. 861. The statute, Mason’s Minn. St. 1927, § 3406, subd. 3, 
forbids a provision in a policy which purports to effectuate insurance prior to the 
date of the application if thereby the assured would rate at an age younger than 
his age at the date of his application. But here there was no attempt to circum- 
vent that statute. The parties contracted that the insurance should become effect- 
ive as of the date of the application. At the time of the delivery of the policy the 
note was treated by both parties as payment and the policy dated to take effect 
as requested. Applicant evidently erred in the computation of his age, but this 
was corrected by the company as provided under question 9 of the application. His 
insurable age was soon to change, and that no doubt accounts for the selection of 
the date of application as the date insurance was to become effective. Applicant 
thereby gained the advantage of a lower premium rate. There would also be a 
factor advantageous to him on the accumulations. Presumably the choice was de- 
liberate and well considered in view of applicant’s normal expectation of life. In 
a short time the lower premium would make up for the period between the date 
of the application and the delivery of the policy when it is conceded by defendant 
he would not be covered. The lower premium was ample consideration for the 
shortened period of effective insurance. Johnson v. Mutual Benefit Life Ins. Co. 
of Newark, N. J. (C. C. A.) 143 F. 950. 


Influenced by these various considerations, the parties definitely contracted that 
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the policy should date from April Ist. That date was requested in the application. 
It was so stated in the policy as accepted. The note was receipted as payment. 
The parties deliberately made a contract, and unless that contract was forbidden by 
law it must stand. They might fix the date for the payment of premiums so long 
as they did not violate some statutory requirement such as that premiums must be 
paid in advance. Tibbits v. Mutual Benefit Life Ins. Co., 159 Ind. 671, 65 N. E. 
1033. 

That in the absence of statute parties may so contract and that such a contract 
fixes the due date of premiums we regard as no longer an open question in this 
state. In Topinka v. Minnesota Mutual, 189 Minn. 75, 248 N. W. 660, the policy 
applied for September 28 was, at applicant’s request, dated October 5, 1923, deliver- 
ed October 8, and ihe first premium paid November 18, of that year. By the terms 
of the policy October 5 was the date from which the insurance became effective, al- 
though the application contained a provision that it should not be effective until 
ihe first premium was paid, as well as a request that it be made effective from 
date of approval. Examination of the briefs discloses that it was earnestly con- 
tended there, as here, that the insurance did not become effective until November 
18 and if so was still in force at the time of death. This court held that the pro- 
visions of the contract made October 5 the effective date and that the policy had 
lapsed at the time of death. The opinion in that case is largely devoted to other 
points, but this question was squarely presented to the trial court and raised by the 
briefs in this court. It, with other questions, was disposed of in the last paragraph 
of the opinion. This court indicated the same view in Stramback v. Fidelity Mu- 
tual, 94 Minn. 281, 102 N. W. 731. Other cases to the same effect are Prange v 
International Life, 329 Mo. 651, 46 S.W.(2d) 523. 80 A. L. R. 950; Craig v. Golden 
Rule Life Ins. Co., 184 Ark. 48, 41 S.W.(2d) 769; McDaniel v. Mo. State Life, 185 
Ark. 1160, 51 S.W.(2d) 981; Methvin v. Fidelity Mutual Life Ass’n, 129 Cal. 251, 
61 P. 1112; Tibbits v. Mutual Benefit, 159 Ind. 671, 65 N. E. 1033; Painter v. Mass. 
Mutual Life, 77 Ind. App. 34. 133 N. E. 20; Tigg v. Register Life, etc., Co., 152 
lowa, 720, 133 N. W. 322; Wolford v. National Life, 114 Kan. 411, 219 P. 263, 
322 A. L. R. 1248; Wilkinson v. Commonwealth Life Ins. Co., 176 Ky. 833, 197 
S. W. 557, 6 A. L. R. 769; Jewett v. Life Ins. Co., 149 Mich. 79, 12 N. W. 734; 
Wilkie v. New York Life Ins. Co., 146 N. C. 513, 60 S. E. 427; Pladwell v. Travel- 
ers’ Ins. Co., 134 Misc. 205, 234 N. Y. S. 287, affirmed 225 App. Div. 663, 231 N. Y. 
S. 856; Mougey v. Union Central Life, 123 Ohio St. 595, 176 N. E. 455; McKenney 
vy. Pheenix Mutual Life Ins. Co., 138 Wash. 315, 244 P. 560; Sellars v. Continental 
Life Ins. Co. (C. C. A.) 30 F.(2d) 42; McCampbhbell v. New York Life (C. C. A.) 
RF. 465: New York Life v. Silverstein (C. C. A.) 53 F.(2d) 986; Johnson v. 
Mutual Benefit (C. C. A.) 143 F. 950; New York Life v. Tolbert (C. C. A.) 55 
F.(2d) 10. 

The plaintiffs rely largely upon Zemler v. New York Life Ins. Co., 177 Minn. 
273, 225 N. W. 81; but in that case there was no delivery! of the policy or payment 
in cash according to the provisions of the application, and therefore it was not in 
force at the time of the death of the insured. In Lueck v. New York Life Ins. 
Co., 185 Minn. 184, 240 N. W. 363, it was held that payment in cash on the day 
following the application was substantial compliance with that part of the applica- 
tion which made the insurance effective from that date notwithstanding the non- 
delivery of the policy. Newsom v. New York Life Ins. Co. (C. C. A.) 60 F.(2d) 
241, was a case where the policies were not delivered and the giving of a note was 
held not to be payment in cash under the proviso in the application relating to such 
payment. In Stramback v. Fidelity Mutual Ins. Co., 94 Minn. 281, 102 N. W. 731, 
732, both the application and the policy were silent as to the date from which the 
policy should commence to run, and this court commented: “It would have been a 
very easy matter to insert a clause to the effect that the policy should take effect 
from its date, if such was the intention of the insurer, and, in the absence of any 
such provision or agreement on the part of the insured, the following provision 
should control: ‘The application, a copy of which is given on the third page, forms 
the sole basis of this contract which is not to be operative or binding until the 
actual payment of the initial premium and delivery of the policy during the life- 
time and good health of the insured.’” 

McMaster v. New York Life, 183 U. S. 25, 22 S. Ct. 10, 15, 46 L. Ed. 64, 
went off on the point after its execution by the insured and without his consent 
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or knowledge the agetit of the company inserted in the application, “Please date 
policy same as application.” Policies were reformed to change the due date of the 
premiums from December 12, 1893, to December 18, 1893, and, a grace of one month 
being provided for, the insured who died on January 18, 1895, was then covered 
by the grace period, although the premium due December 18, 1894, had not been 
paid. 

We hold that the contract made by the parties required the second premium 
to be paid on July 1; that the reduced annual premium fixed by dating the policy 
April 1 was consideration for the payment of the higher rate for the coverage 
prior to July 1. Such was obviously the intent of the parties and we may not re- 
write the contract for them. 

2] 2. Nor do we see discrimination in violation of our Mason’s Minn. St. 1927, 
8§ 3376, 2377. It is not forbidden to date the policy as of the date of the applica- 
tion. To have dated it on a day subsequent to applicant’s change of age would 
have been to discriminate in his favor. There was no mistake as to his age after 
the company corrected it under question 9 of the application. Hence there was no 
occasion to invoke the provision for insurance proportionate to the premium at the 
correct age. The defendant knowing his age insured applicant at the rate applicable 
to age 34. In order not to discriminate against others the insurance must be paid 
for as from a date when applicant was 34. Prange v. International Life, supra. 


The same contract was open to any other eligible of Seckosan’s age. 
Order affirmed. 


ELTON v. NORTHWESTERN NAT. LIFE INS. CO. No. 29848. 
Supreme Court of Minnesota. June 22, 1934. 


255 Northwestern Reporter 857. 
1. INSURANCE. 


Where insured exercised option to leave dividends under life policy with 
insurer to accumulate as interest-bearing savings fund, insurer was not obligated 
or authorized to apply accumulated dividends on unpaid premiums so as to con- 
tinue policy in force after alleged forfeiture and until death of insured. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Syllabus by the Court. _ ; 
1. On an appeal from a judgment in an action tried without a jury, where 
there is neither a bill of exceptions nor a settled case, the only question that can 


be raised is that the findings of fact by the trial judge do not support the judg- 
ment. 


2. Defendant issued a policy of insurance upon the life of plaintiff's husband, 
the policy containing several optional privileges in respect of future dividends to 
be declared by the company. In his application for the policy the insured desig- 
nated a specified option. Insured died without making any change in respect 
thereof. Held that defendant had no right, in law or in equity, to apply such 
dividend so declared to any other purpose than that by the insured selected. 

Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 


1 **3376. Discrimination in accepting risks, ete—No company or agent, all other condi- 
tions being equal, shall make any discrimination in the acceptance of risks, in rates, premiums, 
dividends, or benefits of any kind, or by way of rebates, between persons of the same class, nor 
on account of race; and upon request of any person whose application has been rejected, the 
company shall furnish him in writing the reasons therefor, including a certificate of the exam- 
ining physician that such rejection was not for any racial cause. Every company violating 
either of the foregoing provisions shall forfeit not less than five hundred dollars nor more than 
one thousand dollars, and every officer, agent, or solicitor violating the same shall be guilty 
of a gross misdemeanor; and the commissioner shall revoke the license of such company and its 
agents, and grant no new license within one year thereafter. 

“3377. Discrimination, rebates, etc.—No life insurance company doing business in this 
state shall make or permit any distinction or discrimination in favor of individuals between the 
insurants (the insured) of the same class and equal expectation of life in the amount or pay- 
ment of premiums or rates charged for policies of life or endowment insurance, or in the 
dividends or other benefits payable thereon, or in any other of the terms and conditions of the 
contracts it makes; nor shall any such company or agent thereof make any contract of insur- 
ance or agreement as to such contract other than as plainly expressed in the policy issued 
(thereon) thereof; nor shall any such company or any officer, agent, solicitor or representative 
thereof pay, allow or give directly or indirectly, as inducement to insurance, any rebate of 
premium payable on the policy, or any special favor or advantage in the dividends or other 
benefits to accrue thereon or any paid employment or contract for services of any kind or any 
valuable consideration or inducement whatever not specified in the policy contract of insurance. 
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Action by Lao Mildred Elton against the Northwestern National Life Insur- 


ance Company. From a judgment entered on findings in favor of the defendant, 
the plaintiff appeals. 


Judgment affirmed. 

See also 253 N. W. 529. 

G. F. Mantz, of Minneapolis, for appellant. 

Cobb, Hoke, Benson, Krause & Faegre and Geo. D. McClintock, all of Minne- 
apolis, for respondent. 

Junius J. Oxson, Justice. 

Plaintiff has appealed from an adverse judgment entered in the court below 
pursuant to findings made by the court. As the findings are conclusive to a deci- 
sion here, there being no settled case or bill of exceptions, a rather complete 
statement thereof is perhaps desirable. 

On May 6, 1929, defendant issued its policy of insurance upon the life of 
George Elton and agreed to pay the beneficiary therein named, the plaintiff herein, 
who is his surviving wife, $5,000 upon being furnished proof of death of the 
insured, or, if he should come to his death through accidental means prior to 
reaching the age of 60 years, an additional $5,000, referred to as a double indemn- 
ity, thus making $10,000 in all. In consideration for the policy contract was a 
quarterly premium payment of $25.55 each. The insured, after making the first 
quarterly payment on May 6, 1929, made monthly payments thereafter at the rate 
of $8.66, which payments were accepted by the defendant in lieu of the contract 
provisions referred to. He continued making such monthly payments until and 
including November 6, 1930. The next monthly premium payment, due December 
6, 1930, was not paid, nor were any further premium payments made, except that 
on January 17, 1931, the insured sent a money order to defendant in the amount 
of $8.66 to take care of the December, 1930, payment. The money order was 
received “and reta*ned by defendant as a tender of payment of the premium due 
on December 6, 1930, the time for payment of which was extended to January 6, 
1931, after the insured had defaulted in such payment and after the policy had 
lapsed and on condition that the insured furnish defendant the health certificate 
sent to him and make application for reinstatement of the policy. No health cer- 
tificate was ever furnished and no application for reinstatement -was ever made 
by the insured; said policy was never reinstated; the money order of $8.66 was 
not accepted by defendant in payment of the monthly premium due by extension 
on January 6, 1931; and defendant has never waived a reinstatement of said policy.” 

The court further found: 

“Said policy was a participating one under the terms of which (Section 7) it 
was provided: 

“*7 Annual Dividends. This policy shall participate in the surplus, and the 
Company will annually determine and account for the portion of the divisible 
surplus accruing thereon. The first distribution shall be contingent upon the pay- 
ment of premiums for the second policy year, but subsequent dividends shall not 
be contingent upon the payment of future premiums. Such dividends shall be the 
property of the insured, and at his option may be 

‘““a. Used to reduce the cost either (1) by withdrawal in cash, or (2) by 
application toward payment of premiums; or 

“‘b. Applied to increase the amount of insurance by the purchase of paid-up 
participating additions to the policy; or 

“ce. Applied to the purchase of pure endowment additions to the policy, pay- 


able at the end of the twentieth year if the insured is then living, but forfeited 
in the event of prior death; or 


““d. Left to accumulate as an interest-bearing savings fund withdrawable at 
any time. Dividends so left shall be credited with interest, the rate to be deter- 
mined annually by the Company, but in no event to be less than three and one-half 
per cent, and if not withdrawn will be added to the proceeds at death, maturity or 
surrender” * * * 

“In his application for said insurance the insured exercised his option as to 
the distribution of the dividends to accrue under said policy by designating (para- 
graph 12) that such dividends be applied under subdivision ‘d’ of Section 7 afore- 
said, that is to be left with the company to accumulate as an interest bearing 
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savings fund. No change was ever made by the insured as to his selection of 
optiion“d. * "> 

“Under the provisions of said policy the first distribution of dividends deter- 
mined by defendant from the portion of the divisible surplus occurring thereon 
was contingent upon the payment of premiums for the second policy year. The 
second policy year for said policy began May 6, 1930. At said time it was the 
practice of defendant to credit dividends on such policies as soon as the first 
quarterly premium, if paid quarterly, had been paid; and dividends were declared 
by defendant for the year commencing May 6, 1930, on policies entitled to share 
therein, and the amount allocated to the policy of said Elton was $16.55. Said 
dividend was held by defendant, as directed by the insured, to accumulate as an 
interest bearing savings fund subject to withdrawal by the insured. 

“On March 26, 1931, said policy had lapsed by the default of the insured in 
making payments of premiums due thereunder, and on said date said money order 
for $8.66 was returned and delivered to the plaintiff and a check for $17.25 for 
dividends together with interest thereon to March 26, 1931, then in the hands of 
defendant pursuant to the provisions of said option ‘d’ was delivered to the plain- 
tift, who had ever since retained the same.” 

The insured was killed by accidental means on March 26, 1931. Plaintiff 
promptly thereafter demanded that defendant furnish her forms for making proof 
of death under the policy, but this request was refused, as was also her demand 
for payment of the insurance money. Upon these findings the court concluded that 
detendant was entitled to judgment upon the merits, and in conformity therewith 
the judgment here for review was entered. 

1. As has been noted, there is no bill of exceptions or settled case, so we are 
limited in our review to the single question of whether the findings are sufficient 
to support the conclusions of law and the judgment entered pursuant thereto. 
Directly in point is the case of State ex rel. Yapp v. Chase, 165 Minn. 268, 206 
N. W. 396, 397. There the court quotes with approval the language used by this 
court in Peach v. Reed, 87 Minn. 375, 380, 92 N. W. 229, as follows: 

“On an appeal from a judgment in an action tried without a jury, where 
there is neither a bill of exceptions, nor a settled case, the only question that can 
be raised is that the findings of fact by the trial judge do not support the judg- 
ment. No question as to the sufficiency of the pleadings to support the judgment 
can be raised. [Citing cases.] The reason for the rule is that error will not be 
presumed, but, on the contrary, it will be presumed that competent evidence was 
introduced to sustain the facts found, for the finding is of equal weight with the 
verdict of a jury. Knoblauch v. Kronschnabel, 18 Minn. 300 (Gil. 272). And 
further, if the facts found are not within the issues made by the pleadings, it 
will be presumed, the record not showing to the contrary, that such facts were 
litigated by consent.” 

And see also cases cited on page 271 of 165 Minn., 206 N. W. 396, in the 
Chase Case. To the same effect see 1 Dunnell, Minn. Dig. (2d Ed. & Supp.) §§ 
344, 386, 387, and cases therein cited. 

Plaintiff concedes the accuracy of what has just been stated but urges that 
the findings do not justify the conclusion reached by the trial court. Her claim 
is that the findings compel a judgment in her behalf. In her brief the position 
taken is as follows: 

“This appeal presents but two questions of law: 


“1. Can an imsurance company declare a forfeiture when it has in its pos- 
session sufficient funds belonging to the assured to carry the policy in force 
beyond the date of the assured’s death? 


“2. Do the findings of fact, as a matter of law, show a waiver of rights of 


forfeiture on the part of the respondent, or is it by its action and conduct as a 
matter of law estopped from enforcing a forfeiture?” 


[1] 2. Is there a “forfeiture” involved in the present case? It is well to bear 
in mind the determinative finding of the trial court that the dividends were to be 
left with the company to accumulate as an interest-bearing savings fund and that 
this particular disposition of the fund was designated by the insured in his appli- 
cation for insurance. He had made no change since making the selection of this 
particular option. It is therefore obvious that by the terms of the insured’s con- 
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tract itself it would have been a breach of faith and of contract on the part of 
defendant if it had applied the dividend, so-called, as plaintiff would now have 
defendant do. 

The following quotation from the case of Topinka v. Minnesota Mutual Life 
Ins. Co., 189 Minn. 75, 78, 248 N. W. 660, 661, negates plaintiff’s claim in this 
regard: 

“In that connection, the idea of forfeiture and all its harsh implications are 
much overworked. There is no forfeiture in any proper sense. The insurance has 
no existence from year to year except for the premium payments essential to its 
continuance. Mutual L. Ins. Co. v. Girard L. Ins. Co., 100 Pa. 172, 180. The 
insured’s omission to pay a premium forfeits nothing. He but fails to exercise 
his option to purchase an extension. That is no more forfeiture than is the failure 
of a lessee to renew a lease which he has the option to renew merely by prepay- 
ment of a stipulated rent.” 

“Courts cannot with safety vary the stipulation of the parties by introducing 
equities for the relief of the insured against their own negligence.” New York 
Life Ins. Co. v. Statham, 93 U. S. 24, 31, 23 L. Ed. 789. 

Pertinent here also is what the court said in Bergholm v. Peoria Life Ins. Co., 
264 U. S. 489, 492, 52 S. Ct. 230, 231, 76 L. Ed. 416: 

“Contracts of insurance, like other contracts, must be construed according to 
the terms which the parties have used, to be taken and understood, in the absence 
of ambiguity, in their plain, ordinary, and popular sense. * * * As long ago 
pointed out by this court, the condition in a policy of life insurance that the policy 
shall cease if the stipulated premium shall not be paid on or before the day fixed 
is of the very essence and substance of the contract, against which even a court 
of equity cannot grant relief. [Citing cases.] And to discharge the insured from 
the legal consequences of a failure to comply with an explicitly stipulated require- 
ment of the policy, constituting a condition precedent to the granting of such 
relief by the insurer, would be to vary the plain terms of a contract in utter 
disregard of long-settled principles.” 

Further authorities bearing upon this question are the following: Williams v. 
Union Central Life Ins. Co., 291 U. S. 170, 54 S. Ct. 348, 78 L. Ed. —; Harden 
v. Occidental Life Ins. Co., 206 N. C. 230, 173 S. E. 617; Neighbors v. Union 
Central Life Ins. Co. (Tenn. App.) 69 S.W.(2d) 618; Dougherty v. Mutual Life 
Ins. Co. of New York, 226 Mo. App. 570, 44 S.W.(2d) 206. 

Many other cases are cited by counsel for respondent, but we deem the fore- 
going citation of authorities sufficient. 

The case of Mickleson v. Equitable Life Assur. Soc., 190 Minn. 28, 251 N. W. 
1, virtually supports this view and is certainly not out of harmony with what the 
cited cases hold. 

What has already been said in respect of forfeiture applies with equal force 
to the so-called waiver urged by plaintiff. The court’s findings are to the contrary, 
and we are bound by the same. 

Further discussion of the cases seems unecessary. The judgment of the trial 
court is undoubtedly right, and the same must be and is hereby affirmed. 


KUSTOR v. METROPOLITAN LIFE INS. CO. 
Supreme Court of New Jersey. Nov. 7, 1910. 
173 Atlantic Reporter 915. ° 
1. INSURANCE. 


_ Testimony of insurer’s agent that life policy was issued, and evidence show- 
ing that certain individual received premiums and countersigned receipts, without 
showing his authority to do so, held insufficient to show as matter of law that 
policy was issued, but at most presented question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 
2. INSURANCE. 

_Insurer’s letter replying to beneficiary’s attorney and merely declining to pay 

claim under life policy held not waiver of due proof of death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


3. INSURANCE. 
Life policy requiring receipt at insurer’s home office of due proof of death 
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jicid to contemplate written proof, probably in form of affidavits, rather than 
mere statement of beneficiary or her attorney. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from District Court of Perth Amboy. 

Action by Anna Kustor against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Argued June term, 1910, before Garrison, Swayze, and Voorhees, JJ. 

McCarter & English, of Newark, for appellant. 

H. W. Kehoe, for respondent. 

SwAyzZE, Justice. 

[1-3] This is a suit upon a policy of life insurance. At the trial the only 
proof that the policy was issued by the company was the testimony of a man 
named Cross, who had been an agent working for the company, that the policy 
wis issued by his company, but on cross-examination he admitted that he did not 
know the signatures to the policy; that he could not say.except from the fact 
that the paper was in the form of a policy issued by the defendant, that it was 
a policy. He went no farther than to say, “It looks like the usual form,” but 
admitted that he did not know whether it was signed by the officers of the com- 
pany. In response to the court he testified that that kind of policies came to him 
and that from his investigation of the policy and the looks of it it looked like a 
policy issued by the defendant. There was proof that a man named Salinski had 
received payment of premiums and had countersigned receipts, but these receipts 
on their face stated that they were not binding upon the company until counter- 
signed by the company’s cashier at its home office or the superintendent of the 
district in which payment was made; and there was no proof that Salinski was 
either cashier or district superintendent. If this testimony could possibly be held 
to be any proof of the fact that the policy was issued by the defendant company, 
it was at most evidence to be submitted to the jury. The judge, however, treated 
it as conclusive evidence and did not submit this vital question, so that there is 
no finding of the fact in that respect. The policy as printed provides for the 
payment of the amount upon receipt at the home office of the company of due 
proof of the death of the assured. No proof of death was made, either at the 
home office of the company or elsewhere. The nearest approach to it was proof 
that the beneficiary after her husband’s death gave the paper to a man named 
Cross, a superintendent of the insurance company in Perth Amboy. There was 
also proof that the attorney of the plaintiff had written to the company, although 
his letter was not in evidence, and in reply the company simply declined to pay 
the claim. The trial judge left to the jury to say whether this was a waiver. He 
told the jury that what was due proof depended very largely upon circumstances; 
that, if it was brought to the knowledge of the company through proper channels 
that the insured is dead, it would be sufficient proof. Clearly the letter of the 
company simply declining to pay the claim was not a waiver. That the trial judge 
was wrong in his view as to what constituted due proof is apparent, we think, 
from the language of the policy, which requires receipt of due proof at the home 
office of the company. This can have no meaning except that some sort of written 
proof should be furnished. A mere statement of the beneficiary or her attorney 
could hardly be regarded as proof. What the policy probably contemplates is proof 
in form of affidavits. 

For these manifest errors the judgment must be reversed in order that there 
may be a new trial in the district court. 


FERRIS v. PHOENIX MUT. LIFE INS. CO. et al. 
Supreme Court, Appellate Division, Fourth Department. June 27, 1934. 


272 New York Supplement 781. 
1. INSURANCE. 

Statutes protecting beneficiary's interest in life insurance as against insured’s 
creditors held inapplicable to assigned policy which expressly made assignment 
thereof binding on beneficiary to extent of insured’s indebtedness to assignee at 
time of insured’s death (Domestic Relations Law, § 52: Insurance Law, § 55-a). 

(For other cases, see Insurance, Dec. Dig. § 222.) 
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2 INSURANCE. 

Judgment, even if declaratory, not vacated or appealed from whereby insured 
and beneficiary were foreclosed from all interest in life policy after insured’s bank- 
ruptcy and assignee thereof was given right to cash surrender value on surrender- 
ing policy to insurer held to bar assignee and beneficiary from claiming proceeds 
of policy on insured’s death (Civil Practice Act, § 473; Bankr. Act § 70a, 11 
USCA § 110(a). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Thompson, J., dissenting. 

Appeal from Supreme Court, Ontario County. 

Action by Alice L. Ferris against the Pheenix Mutual Life Insurance Company 
and the National Bank of Geneva, in which’ defendant Bank filed a counterclaim. 
From a judgment dismissing the complaint and counterclaim, plaintiff and defend- 
ant Bank appeal. ' 

Affirmed. 


\rgued before Sears, P. J., and Taylor, Thompson, Crosby, and Lewis, JJ. 
\V. S. O’Brien, of Geneva, for appellant National Bank of Geneva. 

Edward P. Murphy, of Geneva, for appellant Ferris. 

James M. Ryan, of Geneva, for respondent. 

Harry L. TAytor, Justice. 


The pleadings present the following facts and circumstances: On August 14, 
1922, plaintiff's husband, Carl D. Ferris, took out a $10,000 life insurance policy 
with defendant insurance company, making his wife the beneficiary. The policy 
gave the insured the option to change the beneficiary at any time. The insured had 
loans at the Geneva National Bank and on December 12, 1922, assigned the policy 
to that bank as collateral security for past and future loans to hm. In October, 
1923, this policy and assignment came into possession of defendant National Bank 
of Geneva as successor in interest to Geneva National Bank. Plaintiff's husband 
obtained more loans until by October, 1923, he was indebted to the defendant bank 
in an amount exceeding $7,000. The insured stopped paying premiums in 1930 and 
thereupon the policy under its ‘terms became automatically a policy for $10,000 
paid up to January 15, 1946 In October, 1932, the defendant bank commenced an 
action to foreclose this plaintiff and her husband of all rights in and under the 
policy and to obtain an adjudication that the bank, upon making a proper tender, 
weuld be entitled to the cash surrender value of the policy, at that time $1,136.75. 
This plaintiff and defendant insurance company appeared in the hank’s action but 
did not answer, the bank made proof, obtained a judgment by default, and entered 
it December 12, 1932. This judgment, in substance, entitled plaintiff to recover from 
the insurance company the then cash surrender value of the policy free from all 
claims of Carl D. Ferris and of this plaintiff in every respect, upon surrender to 
the insurance company of the policy and of the release of the trustee in bankruptcy 
of all his claims under the policy. The judgment further provided that this plain- 
tiff and her husband were forever barred and foreclosed of and from all right, title, 
interest, and claim of interest of every nature in and to the aforesaid insurance 
policy and the proceeds and avails thereof, including the cash surrender value of 
the policy. 

Before the bank’s action was started, that is in April, 1931, Carl D. Ferris had 
gone into voluntary bankruptcy. Thereafter the bank took proceedings whereunder 
it obtained from the trustee in bankruptcy, the trustee’s release of all his claims 
as such to the power resting in him to obtain the cash surrender value of the 
policy. Prior to the entry of its judgment the bank tendered the policy and release 
to the insurance company, but the company declined to pay the bank the surrender 
value unless the bank would deliver to it, in addition to the trustee’s release, the 
release of Carl D. Ferris personally. Ferris would not execute a release, so the 
transaction was not completed and never has been completed. Ferris died December 
14, 1922, two davs after the bank’s judgment was entered. 

_ Pleintiff has hrought the present action to obtain a determination as to what 
interest the defendant bank has in the proceeds of this insurance policy, that that 
amount be ascertained, and that plaintiff have the difference between such amount 
and $10,000 awarded to her. On motion plaintiff’s complaint and defendant hank’s 
counterclaim, in which it asked for the whole amount of the face of the policy, 
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were dismissed on the theory that the assignment of the policy to the bank and 
the judgment in the bank’s action disposed of all claims and rights of this plaintiff 
and her husband and that the bank in and through its own lawsuit had elected to 
take judgment for the cash surrender value in enforcement of all its rights. No 
step has been taken to vacate this judgment and no appeal has been taken. 

[1, 2] Plaintiff concedes and the policy expressly provides that this assign- 
ment to the bank by her husband is binding upon plaintiff to the extent of all 
amounts owed by her husband to the bank at the time of his death. In the cir- 
cumstances, the bank being the only creditor of Carl D. Ferris involved in this 
action, sections 52, Domestic Relations Law, and 55-a, Insurance Law, which, under 
other conditions, might protect this plaintiff against claims of creditors of her 
husband, have no pertinency (Bradshaw, as Executor v. Mutual Life Insurance Co, 
of New York, 187 N. Y. 347, 355, 80 N. E. 203, 10 Ann. Cas. 266; Wagner v. 
Thieriot, 203 App. Div. 757, 764, 197 N. Y. S. 560, affirmed 236 N. Y. 588, 142 N, 
E. 295) so far as this plaintiff and the bank are concerned. The bank in its 
action—proceeding solely in enforcement of its claim as secured by the insurance 
policy and not as a general unsecured creditor—assumed that it was in a position 
to acquire by judgment the title of the trustee in bankruptcy to the surrender 
value of the policy on the theory that such value passed as an asset of the insured 
at the time of adjudication to the trustee in bankruptcy under section 70a of the 
Bankruptcy Act (11 USCA § 110(a). Cohen as Trustee v. Samuels, 245 U. S. 
50, 38 S. Ct. 36, 62 L. Ed. 143. Whether or not this claim was of legal validity is 
now beyond contention. For neither this plaintiff, her husband, nor the insurance 
company—all made parties defendant in the bank’s action—contested the bank’s 
claim. So the bank’s judgment, whether wholly or partially or in no sense declara- 
tory, is res adjudicata as to all the parties to the action. Morecroft v. Taylor, 225 
App. Div. 562, 234 N. Y. S. 2; Kariher’s Petition 284 Pa. 455 131 A. 265; Girard 
Trust Co. v. Tremblay Motor Co. et al., 291 Pa. 507, 140 A. 506. 

The bank in the instant action claims and pleads “that said defendant bank 
never finally elected to surrender said insurance policy to the Insurance Company, 
and at the time of the death of the insured said defendant bank had under con- 
sideration the question whether it would surrender said policy to the defendant 
Insurance Company and demand payment of the cash surrender value thereof, or 
continue to hold and retain said policy during the remainder of the extended term, 
notice of which was duly given to said defendant Insurance Company prior to the 
death of the insured, and upon the death of the insured occurring before said 
insurance policy had been surrendered and before the defendant bank had finally 
elected to surrender the same, said defendant bank bcame thereupon immediately 
entitled to demand and recover from the defendant Insurance Company the full 
amount of the insurance provided by said policy, to-wit, $10,000, no part of which 
has been paid.” 

That is to say, the bank has assumed to waive its rights under its judgment, to 
hold it as of naught, and asserts a right to receive the full face amount of the 
insurance policy. This it may not do. When it brought its action, the insured was 
living and in voluntary bankruptcy and the bank—apparently deciding that the 
collection of a material part of its claim against the insured under the assignment 
to it of the insurance policy was better than to merely proceed in the Bankruptcy 
Court—secured an adjudication in the state court foreclosing the rights of the 
Ferrises under the policy and entitling the bank to collect the surrender value oi 
the policy from the insurance company. This judgment never having been appealed 
from and no attempt having been made to vacate it is unquestionably binding on 
the bank as well as the other parties to the action if it be assumed that it is not 
“declaratory.” To whatever extent it is declaratory it “shall have the force ot 
a final judgment.” Section 473, Civil Practice Act. Giving these words of the 
statute their ordinary meaning and giving full effect to the several pleadings 
involved, the bank’s judgment fixes the rights of all the parties to this action. No 
party can nullify the judgment by waiver or by a declaration of abandonment. Not 
only is the judgment enabling to the bank but it entitles the insurance company to 
fulfill all its obligations under the insurance contract by paying the cash surrender 
value. The question as to manner of enforcement of the bank’s judgment is not 
here. We can go no further than to determine that the bank’s judgment con- 
cludes all parties to this action so far as the insurance policy is concerned. 


-_—m A == 4 OD” 
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The judgment appealed from should be affirmed. 

Judgment affirmed with one bill of costs against the appellants. 

All concur except Thompson, J., who dissents and votes for reversal in the 
following memorandum: In its purpose, nature, and effect the prior judgment is 
declaratory only. It was inchoate until rendered effective in fact by the perform- 
ance of the conditions it imposed. It could not be enforced by execution. Inher- 
ently its terms had to be performed prior to the death of the beneficiary. After 
this event, the rights of the beneficiary having become vested, the judgment became 
ineffectual for any purpose. The rights of the beneficiary were not cut off by the 
judgment itself. This could only be done by the actual payment of the money 
before the death of the beneficiary. By this means only could the provisions of the 
insurance contract be satisfied and terminated. 


WILKERSON v. METROPOLITAN LIFE INS. CO. No. 77. 
Supreme Court of North Carolina. July 11, 1934. 
175 Southeastern Reporter 172. 
1. INSURANCE. 


Possession by insured of receipt for first premium upon life policy providing 
for disability benefits was prima facie evidence of “payment” of premium. 
“Payment” is the discharge of a debt by the delivery of money or 
other thing of value; it is the fulfillment of a promise or the performance 
of an agreement. In a strict legal sense there must be a delivery by the 
debtor and an acceptance by the creditor of money or its equivalent, with 
intent in whole or in part to pay a debt or to satisfy an obligation. 
[Ed. Note.—For other definitions of “Payment,” see Words & Phrases.] 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. INSURANCE. 

_ Whether insured upon applying for life policy providing for disability benefits 
paid for first premium with cash surrender value of lapsed policy with same insur- 
ance company held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 
3. INSURANCE. 

_ Whether insured after having paid first premium on life policy providing for 
disability benefits received from insurer’s agent such payment, so as not to entitle 
_— to recover disability benefits upon policy which was never delivered held 
or jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Superior Court, Wilson County; Barnhill, Judge. 

Action by Fred B. Wilkerson against the Metropolitan Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

New trial. 

On May 15, 1929, the plaintiff signed an application for a $5,000 life insurance 
policy, to be issued by the defendant company. The plaintiff said: “I was per- 
sonally acquainted with Mr. Haskett and Mr. Massey. They were agents for the 
Metropolitan Life Insurance Company in Wilson. I lived in an adjoining apart- 
ment from Mr. Haskett in the same house. * * * Mr. Haskett solicited me for 
insurance on several different occasions. * * * I had occasion to see Mr. Haskett 
arid Mr. Massey in their office on the night of May 15, 1929. I was also to go 
to their office. After I got to their office I signed an application for a $5,000. 
life insurance policy with disability. * * * I paid the first premium when I signed 
the application. I paid it with the cash surrender value of the lapsed policy. 
The lapsed policy was with the Metropolitan Life Insurance Company and the 
cash surrender value of the lapsed policy was about $10.00 more than the first 
premium on the new policy, which was $35.25, and the cash surrender value was 
around $45.00. * * * I did not sign a paper releasing the cash surrender value 
of the old policy at the time I delivered the old policy to the agent, but I author- 
ized them by word of mouth to use it. I was examined by Dr. Bell. I got 
home around midnight. I told my wife when I got home that I had been in the 
office with Mr. Haskett and Mr. Massey and had applied for a life insurance 
policy of $5,000 with disability benefits, double accident and waiver of premium, 
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and that in case I became disabied I would draw $50.00 per month. I told her 
that I had paid the first premium. She asked me where I got the money with 
which to pay it, and I told her I turned in a lapsed policy that I had allowed 
to lapse when I was in the army and that it had a cash surrender value. Mr. 
Haskett suggested that method of payment. He had seen the old policy. * * * 
After I had signed the application Mr. Massey gave me a receipt from the 
bottom of the application. I have lost the receipt. * * * I read the application 
before I signed it. At the time I signed the application there was a receipt at the 
bottom attached by a perforated line, which was torn off after I signed it. 
That was the receipt given me. * * * Sometime before I signed the application 
for my new policy I delivered the old policy that had a cash surrender value 
to the company. I delivered it to Mr. Haskett. It was delivered before I signed 
the application for the new policy.” The copy of receipt form referred to by 
the witness was offered in evidence, and is as follows: “Received from ———, 
the applicant, ——— Dollars on account of application made this date to the 
Metropolitan Life Insurance Company. If this sum is equal to the full first 
premium on the policy applied for and if such application is approved at the 
Company’s Home Office for the Class, Plan and Amount of Insurance therein 
applied for, then the insurance appled for shall be in force from this date, but 
otherwise no insurance shall be in force under said application unless and until 
a policy has been issued and delivered, and the full first premium stipulated in 
the policy has actually been paid to and accepted by the Company during the 
lifetime of the Applicant. The above sum shall be refunded if the application is 
declined or if a policy is issued other than as applied for and not accepted by 
the Applicant.” The application signed by the plaintiff was produced in court 
and the receipt form at the bottom had been detached. Plaintiff testified: “I got 
a check for the cash surrender value of the old policy on September 12, 1929, 
on the day I gave to the agents of the Metropolitan a check for $35.25. That 
was in payment of premium on the policy I am now suing on. * * * A check for 
$44.21 from the Metropolitan Life Insurance Company, dated May 7, 1929, was 
delivered to me on September 12, 1929. I had to give them my check before 
they delivered this. * * * I did not know that this check was in Wilson at any 
time before September 12th. * * * I had an operation for tcnsilitis and I had 
an enlarged bone in my nose removed on August 20, 1929. Both operations were 
successful. I reported back to work September 6, 1929, fully recovered. * * * In 
August some agent of the company came to me and told me to go back to Dr. 
Rell to be examined. * * * I think it was about the 15th of August. * * * The 
insurance I applied for contained disability benefits of $5000 per month as lons 
as 1 was disabled. * * * Also waiver of premium and double accident.” 

There was also evidence that the defendant had promulgated certain rules to 
agents soliciting business in 1929, and that section 413 of those rules provided 
as follows: “The full first premium required by the policy applied for should be 
collected when the application is signed; this is, usually, the best time to make the 
collection. It will assure acceptance of the policy. As an inducement for the 
applicant to pay the full first premium in advance, the advance payment receipt 
automatically becomes a ‘Binding Receipt,’ so that if the application is officially 
approved for the class, plan and amount of insurance therein applied for, then 
the insurance applied for will be in force from the date of the application,” etc. 
Section 424 of said instructions in force at the time provided among other things: 
“If the full first premium was received with the application and the insurance 
issued is exactly what was applied for, and no material facts were omitted from 
or misrepresented in the application, the policy may be delivered at once, regard- 
less of any change that may have occurred in the health of the applicant since 
the application was written.” 

On the 15th day of September, 1929, the plaintiff suffered a stroke of 
paralysis. He was operated on on the 28th day of September, and there was 
testimony that during that period of time “he didn’t have any mind at all.” The 
wife of plaintiff said: “For a period of two weeks after the 14th of October, 
he was in a dazed condition all the time. He did not know anything. During 
that time in my opinion he did not know right from wrong, or anything.” There 
was other testimony from neighbors to the same effect. 

C. A. Massey, agent for the defendant, was examined by the plaintiff as an 
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adverse witness, and testified that he was detached assistant manager of the 
defendant. This witness said: “During the summer of 1929 I received from the 
Metropolitan office a policy of life insurance issued to Fred Wilkerson, the insured. 
** * The policy was issued pursuant to the application and the policy was an 
applied for in the application. * * * 1 had a check in the amount of $44.21, 
payable to Fred Wilkerson, which came into this office. I had .a conversation 
with Mr. Wilkerson about the check at the time application was completed. After 
the application was completed the matter of equity of the check was discussed. 
** * T kept the policy in my possession from the time it arrived until September 
12 because he had «w siige «i s cknes: 1 hel’? tre p-ltv from the ‘me I 
received it until the time I took it up with him about an additional examination 
because he was sick. I received the policy in August. * * * I was ready to 
deliver it on the 12th of September subject to the home office instructions. On 
the 12th of September he had given me his check. On the date the original 
application was signed I had in my possession at that time a check from the 
company payable to Fred Wilkerson in an amount more than the amount of the 
premium. Fred Wilkerson did not pay anything on May 15, 1929, on account 
of premium. He did not give a check or a note or anything of value. I did not 
give him a receipt showing payment in advance. He said that something is torn 
off of the application, but I did not tear it off the application. It went to the 
home office. That was attached to it.” 

No policy was ever delivered to plaintiff. Moreover plaintiff testified: “I 
dor’t remember the agents of the Metropolitan giving me $35.25 on October 17, 
1929, or my giving them a receipt. I don’t remember signing that paper. It 
looks like my signature. It looks kinder like my signature.” The receipt was 
read to the plaintiff and was in the following language: “I acknowledge the return 
to me of the advance payment of $35.25 made to the Metropolitan Life Insurance 
Company on account of my application for insurance, upon which the policy 
applied for was not issued.” Plaintiff further said: “I don’t remember anybody 
giving me back any money as a refund of premium on or before October 17, 
1929. I don’t remember seeing Mr. Haskett or anybody else during that time. 
Neither Mr Haskett nor anybody else paid me any money back that I remember 
from the time I went to Richmond for Thanksgiving. Everything seemed to 
be a daze—almost like a dream. I got sick September 15, 1929. I completely 
lost my memory about the time I went to the hospital and had an X-ray made 
of my head.” 

Upon the conclusion of plaintiff’s evidence the trial judge sustained a motion 
of nonsuit, and the plaintiff appealed. 

Troy T. Barnes and Finch, Rand & Finch, all of Wilson, for appellant. 

Smith, Wharton & Hudgins, of Greensboro, and Connor & Hill, of Wilson, 
for appellee. 

BrocpEN, Justice. 

The facts present two questions of law, to wit: 

(1) Was there any competent evidence of the prepayment of premium by 
the plaintiff upon signing the application on May 15, 1929? 

(2) Is the right of plaintiff to maintain this action foreclosed by a receipt 
given the defendant on October 17, 1929? 

The plaintiff applied for a certain sort of policy providing disability benefits 
and waiver of premium. Such a policy was issued and forwarded to the agent 
at Wilson, N. C., but never delivered to the plaintiff. The defendant asserts that 
such delivery was not made because its agents had information that the plaintiff 
Was not in good health and required a further physical examination. Hence 
the defendant maintains that, as no policy was delivered, the plaintiff cannot 
recover. 

Upon the other hand, the plaintiff asserts that he paid the premium at the 
time of signing the application on May 15, 1929, and that a receipt for such 
payment was detached from the application and delivered to him, which he had 
since lost or misplaced. This receipt provided that if the premium was paid 
at the time the application was signed, the insurance would be in full force and 
effect from the date thereof, otherwise the insurance became effective upon delivery 
oi the policy. What, then, is the evidence tending to show payment of premium 
at the time the application was signed? The plaintiff said: (a) “I paid the first 
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premium when I signed the application. I paid it with the cash surrender value 
of the lapsed policy.” (b) At the time the application was signed on May 15, 
1929, the agent for the defendant, unknown to the plaintiff, actually had in hand 
a check issued by the defendant and payable to the plaintiff for $44.21, which 
was in excess of the premium on the new policy. (c) The plaintiff testified that 
the agent for the defendant detached from the application the receipt and delivered 
it to him. There was a perforated line separating the receipt from the application, 
and when the original application was produced in court the receipt was detached 
therefrom. 

[1] The term payment was defined in Moore & Dawson v. Construction Co, 
196 N. C. 142, 144 S.,E. 692, 693: “Payment is the discharge of a debt by the 
delivery of money or other thing of value; it is the fulfillment of a promise 
or the performance of an agreement. In a strict legal sense there must be a 
delivery by the debtor and an acceptance by the creditor of money or its equiva- 
lent, with intent in whole or in part to pay a debt or to satisfy an obligation.” 

More than one hundred years ago this court, speaking through Reid v. Reid, 
13 N. C. 247, 18 Am. Dec. 570, said: “I think the receipt prima facie evidence, 
that an account was stated between the parties, and the balance of seven dollars 
then paid. It certainly is not conclusive that full payment is made. It is not 
conclusive of any thing, * * * not even that the seven dollars were paid.” To 
like effect is the declaration in Keaton v. Jones, 119 N. C. 43, 25 S. E. 710, as 
follows: “But when the writing is only an acknowledgment of payment or 
delivery it is only prima facie conclusive, and the fact recited may be contra- 
dicted by oral testimony.” See, also, Harper v. Dail, 92 N. C. 397; Norwood v. 
Grand Lodge, 179 N. C. 441, 102 S. E. 749. Consequently, the possession of a 
a receipt for the first premium, nothing else appearing, is prima facie evidence of 
payment. 

[2] While the record discloses that the plaintiff gave to the agent of the 
defendant a check on September 12th for $35.25 to pay the premium and received 
a check from the defendant for $44.21; nevertheless, the court is of the opinion 
that there was sufficient evidence of payment at the time the application was 
signed to be submitted to a jury for its determination from all the facts and 
circumstances of the case. 

[3] The second question of law relates to a receipt which the plaintiff gave 
to the agents of defendant on October 17, 1929, for the return of the premium 
amounting to $35.25. The testimony of plaintiff and of other witnesses tends 
to show that at said time the plaintiff did not have sufficient mental capacity to 
understand the nature of the transaction. Consequently, the question as to 
whether there was a settlement between the plaintiff and the defendant on 
October 17, 1929, must also be submitted to a jury. 

There are certain other exceptions in the record which are not discussed for 
the reason that, as a new trial is awarded, it is deemed inadvisable to debate and 


decide questions which may never arise at a future hearing. 
New trial. 


Schenck, J., took no part in the consideration or decision of this case. 


BOOZER v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. No. 565. 
Supreme Court of North Carolina. July 11, 1934. 
175 Southeastern Reporter 175. 


INSURANCE. 
_In action for disability benefits under group life policy, evidence of total dis- 
ability cf employee who suffered from disease but was able to perform his work 
up to day of his discharge which terminated insurance eld insufficient for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Superior Court, Forsyth County; Hill, Special Judge. 

Action by James Boozer, by his next friend, Eloise Boozer, against the 
Equitable Life Assurance Society of the United States. From a judgment in 
favor of plaintiff, defendant appeals. 

Reversed. 


This is an action to recover on a certificate of insurance which was issued 
on December 3, 1929, by the defendant to the plaintiff as an employee of the 
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R. J. Reynolds Tobacco Company of Winston-Salem, N. C., pursuant to the 
provisions of a policy of group life insurance, by which the defendant had 
insured certain employees of the said tobacco company. 

It is provided in said policy of insurance that “in the event that any employee 
while insured under the aforesaid policy, and before attaining age 60 becomes 
totally and permanently disabled by bodily injury or disease, and will thereby 
presumably be continuously prevented for life from engaging in any occupation 
or performing any work for compensation of financial value, upon receipt of due 
proof of such disability before the expiration of one year from the date of its 
commencement, the Society will, in termination of all insurance of any such 
employee under the policy, pay equal monthly disability installments, the num- 
ber and amount of which shall be determined by the Table of Installments 
below.” 

It is further provided in said policy of insurance that “the insurance of any 
employee under the above mentioned policy shall automatically cease upon 
his discontinuing his contributions toward the payment of premiums for insur- 
ance thereunder, or upon termination of his employment with the employer 
in the specified classes of employees, or in the event of his being pensioned, 
retired, granted leave of absence or laid off from full time employment.” 

The plaintiff was an employee of the R. J. Reynolds Tobacco Company from 
the date of the issuance of the certificate of insurance, te wit, December 3, 1929, 
to September 26, 1932, when his employment was terminated by his discharge 
for the violation on said day of a rule of said company. During this period 
he was insured under the policy of group life insurance issued by the defendant 
to the R. J. Reynolds Tobacco Company. His insurance, however, under the 
terms of the policy, ceased on September 26, 1932. 

The evidence at the trial showed that, while the plaintiff was insured under 
said policy, he became disabled as the result of a disease which he had con- 
tracted while in the employment of the R. J. Reynolds Tobacco Company, that 
this disease by its very nature affected the mind of the plaintiff, and that it was 
progressive in ist nature and incurable. Prior to his discharge as an employee 
of the R. J. Reynolds Tobacco Company, and while he was insured by the 
defendant, he suffered a disability by disease which was permanent. 


The evidence showed further that, notwithstanding his disability, the plain- 
tiff continued to perform his work as an employee of the R_ J. Reynolds Tobacco 
Company up to and including the day of his discharge. He earned and was prid 
full wages for his work. His services were satisfactory to his employer. He 
was not discharged because of his disability, but because, in violation of a rule 
of the company, he had whisky in his possession on the premises of the tobacco 
company while he was at work. 

After his discharge on September 26, 1932, the plaintiff endeavored to get 
other employment, but was unable to do so. Some time in January, 1933, he was 
adjudged insane, as the result of the disease from which he was suffering prior 
to his discharge. He is now and has been since January 13, 1933, a patient in 
the state hospital for the colored insane at Goldsboro, N. C. He is now both 
totally and permanently disabled by disease, and thereby prevented from engag- 
* in any occupation or performing any work for compensation of financial 
value. 

This action was begun on February 23, 1933, and is prosecuted by the duly 
appointed next friend of the plaintiff. ; 
rays — to the jury was answered as follows : “Was James 

y ptember 26, 1932, totally and permanently disabled by bodily injury 
or disease, as alleged in the complaint? Answer, Yes.” é 
‘i ae — plaintiff recover of the defendant the sum of $500 and 

sts e action the defendant appealed to the Supreme Court. 

Manley, Hendren & Womble, of Winston-Salem, for appellant. 

Williams & Bright, of Winston-Salem, for appellee. 

Connor, Justice. 
tins Ce is not entitled to recover in this action for a disability resulting 

ily injury or disease, suffered by him while insured by the defendant, 
unless such disability was both permanent and total. 

Conceding that there was evidence at the trial tending to show that plaintiff 
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suffered a permanent disability from disease, while he was insured by the 
defendant, and before he had attained the age of 60 years, we must hold that 
there was no evidence tending to show that the disability was total. . All the 
evidence shows that plaintiff was able to perform and did perform the duties 
of his employment up to and including the day of his discharge, which terminated 
his insurance. For this reason there was error in the refusal of the court to 
allow defendant’s motion, at the close of all the evidence, for judgment as of 
nonsuit. See Thigpen v. Ins. Co., 204 N. C. 551, 168 S. E. 845. 

The judgment is reversed. 

Schenck, J., took no part in the consideration or decision of this case. 


OWENS v. RESERVE LOAN LIFE INS. CO. No. 69. 
Supreme Court of North Carolina. July 11, 1934. 
175 Southeastern Reporter 203. 
1. INSURANCE. 


As respects default, rights of parties under life insurance policy are 
determined at time of death of insured. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

2. INSURANCE. 

Letter of insured asking that insurer allow 90 days in which to pay premium 
was not request for payment of cash value as contemplated by policy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. INSURANCE. 

Under life policy providing that extended insurance without action by 
insured in default should be for term, which balance after deducting indebted- 
ness from net value of extended insurance would purchase, where cash sur- 
render value exceeded indebtedness on loan but indebtedness exceeded net value 
of extended insurance, policy was not automatically extended. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. INSURANCE. 

Where cash’ surrender value of life policy became effective only on written 
request of insured, and valid surrender of policy, beneficiary, after insured’s 
death, could not recover cash or loan value, where such provision had not been 
complied with. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

Clarkson, J., dissenting. 

Appeal from Superior Court, Wilson County; Frizzle, Judge. 

Action by Hazel Gray Owens against the Reserve Loan Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

By agreement of the parties the trial judge heard the evidence, found 
the facts, and rendered judgment thereon. 

The facts so found, pertinent to a decision of the questions of law involved, 
are as follows: 

On November 22, 1923, the defendant issued and delivered to John Elverson 
Owens a certain policy of life insurance by the terms of which it agreed to pay 
$1,000 to Hazel Gray Owens, the plaintiff in this action, upon receipt of due 
proof of the death of the insured. subject, however, to the conditions set forth 
in the policy. The quarterly premium required by said policy was $7.71 and the 
annual premium was $23.63. The policy contained a table of certain guaranteed 
values. This table shows that if the policy had been in force eight years it 
had a cash or loan value of $93, a paid-up insurance value of $208, and an 
extended insurance feature of eight years and one month. The policy further 
provided: “In the event of no indebtedness hereon, the values in the above 
table would apply. Any indebtedness hereon may be paid in cash and the values 
in the table will then apply, or if not so paid, the cash loan values will be 
reduced by the amount of the indebtedness; the paid-up insurance will be reduced 
in the ratio of the indebtedness to the net value of such paid-up insurance; and 
the extended insurance shall be for as long a term as the balance, left after 
deducting the indebtedness from the net value of the extended insurance as 
shown in the table, will purchase as a net single premium,” etc. 


Life] 


A 
years 
the C 
as no 
on tk 
annus 


stati 
Plea 
this. 
Dect 
hear 
be g 
to s 
retu 
acc¢ 
at Vv 
agre 
sucl 
the 
“Th 
Ow 
the 
plet 
acc 
$86 
the 
ext 





Life] Owens v. Reserve Loan Life Ins. Co. 1413 


Another clause in the policy was as follows: “At the expiration of three 
years from the date herevi, if any subsequent premium be not paid when due, 
the Company will, without action on the part of the insured, extend this policy 
as non-participating term insurance, without loan values, for the term provided 
on the Table of Guaranteed Values opposite the number of years for which 
annual premiums have been paid.” 

Owens, the insured, paid the annual premiums for the years 1923 to 1930, 
both inclusive. The ninth annual premium fell due and payable on November 
22, 1931. The usual grace period was allowed by the policy, and due notice 
was given by the company of the date when the premium was payable. On 
November 13, 1930, the said John Elverson Owens obtained a loan on said 
policy, pursuant to the provisions thereof from the defendant, in the sum of 
$85.32. The interest on said loan was paid to November 22, 1931. Said loan 
was outstanding at the time of the death of the insured. On December 21, 
1931, and during the grace period, the insured wrote a letter to the defendant 
stating, “It will be impossible to pay the amount due on my policy at present. 
Please make arrangements for me to have ninety more days in which to pay 
this.” Seven days later, to wit, on December 28, 1931, the insured died. On 
December 29, 1931, and after the death of the insured, the defendant, not having 
heard of the death, wrote a letter to John Elverson Owens, stating, “We shall 
be glad to extend the time for payment of premium as you requested. In order 
to secure the extension you are required to sign the enclosed agreement and 
return promptly with cash of ten cents for interest. If the premium is settled 
according to these terms, your policy loan will be extended to February 22, 1932, 
at which time it will be $5.26.” The said letter inclosed a premium extension 
agreement to be signed by the insured, but, of course, on account of the death, 
such agreement was never signed. On January 21, 1932, the defendant wrote 
the clerk of the superior court of Wilson county, stating among other things: 
“The cash’ value of the policy at the end of the eighth year is $93.00, and Mr. 
Owens’ estate may surrender the policy for this amount, less the loan of $86.32, 
the surrender to net $6.68 in cash. Upon receipt of the enclosed release com- 
pleted by the executor or administrator of the estate of John Elverson Owens, 
accompanied by the policy, we will cancel and return the loan agreement of 
$86.32 with check for $6.68 to balance.” The said sum of $6.68, if available for 
the purchase of extended insurance, would have been sufficient to purchase 
extended insurance beyond the date of the death of John Elverson, Owens. 

The net “value of extended insurance” for the period of eight years and one 
month, as set forth in the “table of guaranteed values,” in the policy, for the 
eighth policy year, amounted to $82.27. 

There was evidence that the net value or money value of a period of 
extended insurance of eight years and one month under the policy based upon 
the American Experience Table of Mortality at 3% per cent. interest, on the 
life of the insured, who was born on the 12th day of September, 1887, and whose 
nearest birthday at the date of issue of said policy was 36 years, was $82.27. 
The policy provided that “all surrender values contained therein are based on 
the American Experience Table of Mortality with 314% interest,” ete. 

Upon the foregoing facts the trial judge was of the opinion that the plaintiff 
was not entitled to recover, and she appealed. 

Finch, Rand & Finch and W. A. Lucas, all of Wilson, for appellant. 

Connor & Hill, of Wilson, and Frank G. West, of Indianapolis, Ind., for 
appellee. 

BrovcEN, Justice. 

{1, 2] The insured failed to pay the ninth premium due on November 22 


921. On December 21, 193i, he wrote a letter to the company, stating that it 
would be impossible to pay thé premium at present and requesting an extension 
ol time for ninety days in which to make the payment. One day after his death, 
the company, not knowing of the death, wrote a letter agreeing to extend the 
ume upon certain conditions. Manifestly, the rights of the parties are to be 
determined at the time of the death of the insured. What, then, was the status 
ol the parties at the time of the death of the insured? The insured had paid 
eight Premiums on the policy and the ninth premium fell due on November 22, 
1931. Consequently, such premium was not paid either when due or within the 
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erace period prescribed in the policy. The insured had borrowed the sum of 
$86.32 on the policy, and at the end of the eighth policy year the loan value was 
$93, and at the end of such year there was an extension provision of eight years 
and one month. The policy provided that at any time “after three annual 
premiums have been paid hereon * * * the company will within ninety days after 
receipt of written request by the insured, with a full and valid surrender of this 
policy and all claims hereunder, pay a c¢sh surrender value as indicated in the 
table of guaranteed values,” etc. Hence, if the loan of $86.32 be subtracted from 
the cash of the loan value of the policy, to wit, the sum of $93, there would be a 
balance of $6.68. However, the policy provided that this cash surrender yalue 
was payable only “after receipt of written request by the insured, with a full 
and valid surrender of this policy and all claims hereunder.” The letter written 
by the insured on December 21, 1931, is in no sense a request for the payment 
of the cash value as contemplated by the plain terms of the contract. It was a 
request for time indulgence and no more. 

[3] The plaintiff, however, asserts that at the time of his death the insured 
had an extension contract extending the life of the policy for eight years and 
one month. The extension clause was as follows: “At the expiration of three 
years from the date hereof, if any subsequent premium be not paid when due, 
the company will, without action on the part of the insured, extend this policy 
* * * for the term provided in the table of guaranteed values opposite the num- 
ber of years for which annual premiums have been paid.” But the insured had 
borrowed $86.32 upon the policy, and it was provided in the contract that the 
“extended insurance shall be for as long a term as the balance left after deduct- 
ing the indebtedness from the net value of the extended insurance as shown in 
the table, will purchase as a net single premium.” The indebtedness is known. 
It is $86.32. But what is “the net value of the extended insurance” as shown in 
the table? There was evidence, and the judge so found, that the “net value of 
the extended insurance” was $82.27. Therefore, as the indebtedness was in 
excess of “the net value of the extended insurance,” the extension feature disap- 
pears from the case. 

[4] The cash surrender value of the policy became effective only upon the 
“written request” of the insured and the “valid surrender of the policy.” Hence, 
as this provision has never been complied with, the plaintiff, as beneficiary, is 
not entitled to recover the cash or loan value of $6.68. 

Affirmed. 

Schenck,J., took no part in the consideration or decision of this case. 

Clarkson, Justice (dissents). 


MINTON v. MINTON etal. No. 23876. 
Supreme Court of Oklahoma. June 26, 1934. 
34 Pacific Reporter (2d) 587. 
1. INSURANCE. 

Foreign insurer taking over insurance solicited in state on life of resident from 
insurer authorized to do business in state, and continuing insurance in force by 
collecting premiums in state, is “doing business” in state, and court has jurisdic- 
tion of action against it. 

(For other cases, see Insurance, Dec. Dig. § 16.) 

2. INSURANCE. 

Action against foreign insurer may be brought in any county and summons 
may be issued to another county against one or more defendants (St. 1931, §§ 
115, 167). 

(For other cases, see Insurance, Dec. Dig. § 16.) 

3. INSURANCE. 

Where foreign insurer had failed to appoint insurance commissioner as agent 
for service of process, service upon secretary of state was sufficient to obtain juris- 
diction of insurer (St. 1931, § 10568). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

4. INSURANCE. 

Divorced wife who, when insured died, was not one of persons mentioned in 
statute respecting beneficiaries, could not take proceeds of fraternal insurance cer- 
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tificate though named as beneficiary, and though beneficiary was not changed after 
divorce (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 793.) 
5. INSURANCE. 

There is no presumption of law that beneficiary under fraternal beneficiary 
certificate comes within one of classes prescribed by law, where statute specifically 
provides who may take upon death of insured (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

6. INSURANCE. 

\Where insured was resident of state when life policy was signed, delivered, and 
premiums paid, policy was governed by Oklahoma laws, though insurer was foreign 
insurance company doing business in state, and policy was executed at home office 
in another state. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

7, INSURANCE. 

Insurer cannot waive objections to beneficiary where qualifications of bene- 
ficiary are prescribed by statute (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 777.) 

8. INSURANCE. 

Beneficiary named, not belonging to class which, by rules of fraternal order 
and statute regulating it, is entitled to become beneficiary, cannot receive benefit 
funds, and acceptance of assessments paid will not confer such right. 

(For other cases, see Insurance, Dec. Dig. § 777.) 

9. INSURANCE. 

Question of eligibility of divorced wife to be beneficiary of life policy under 
statute could be raised by insured’s second wife and her son, (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 777.) 


Syllabus by the Court. 

1. Where a foreign insurance company takes over insurance on the life of a 
resident of Oklahoma from an insurance company authorized to do business in 
the state that was solicited in Oklahoma and on which the premiums had been paid 
in Oklahoma, and continues the insurance in force collecting the premiums in Okla- 
homa as they mature, it is doing business in Oklahoma. 

2. An action against a foreign insurance company may be maintained in any 
county in the state, under the provisions of section 115, O. S. 1931, service upon it 
may be made by serving the secretary of state, where the state insurance commis- 
sioner has not been designated service agent, under the provisions of section 
10568, O. S. 1931, and when sued jointly with another defendant, summons may be 
issued to another county for the joint defendant, under the provisions of section 
167, O. S. 1931. 

3. A party to an action, who moves for judgment on the pleadings on the 
ground that the questions to be determined are questions of law, will not be heard, 
after judgment on the pleadings is rendered, to assert that there were questions 
of fact to be determined. 

4. Under the provisions of section 10564, O. S. 1931, a divorced wife, who at 
the time of the death of the insured under a fraternal insurance certificate is not a 
member of the family, heir, blood relative, affianced husband or wife, or depend- 
ent upon the insured, cannot take the proceeds of such a certificate though named 
therein as a beneficiary. 

5. The rule as to waiver of objections to the beneficiary does not apply where 
the qualifications of a beneficiary are prescribed by statute, for the reason that an 
association has no power to waive statutory requirements governing its own con- 
duct: nor can it estop itself from questioning the eligibility of a beneficiary upom 
those grounds. 

6. Where the name of a person who does not belong to the class which, by the 
rules of the order and the statute regulating such association, is entitled to become 
a beneficiary, is inserted in a benefit certificate, such person has no right to receive 
any part of the benefit fund, and the acceptance of assessments paid will not 
confer such right. 





1416 fhe Insurance Law Journal, Vol. 83 [Dec., 1934 


7. Question of disqualifications of divorced wife to take death benefits under 
the provisions of section 10564, O. S. 1931, may be raised by any interested party, 
aS against contenti‘n that only insurer could raise point. 

Appeal from District Court, Pottawatomie County; Hal Johnson, Judge. 

Action by Minnie Minton for herself and for her son, Oscar H. Minton, Jr, 
against Rosa Minton and another, in which defendant named filed a cross-petition, 
From a judgment for plaintiff, defendant named appeals. 

Affirmed. 


Lee M. Gray, of Hennessey, and T. R. Blaine of Kingfisher, for plaintiff in 
error. 


Chas. E. Wells, A. J. Carlton, and L. D. Akin, all of Shawnee, for defendants 
in error. 

ANDREWS, Justice. 

This is an appeal- from a judgment of the district court of Pottawatomie county. 

The record discloses that Western Masons’ Mutual Life Association issued 
two certificates as policies of insurance on the life of Oscar H. Minton, naming 
“Rosa Minton, his wife,” as the beneficiary therein. The insured lived in Okla- 
homa and paid his insurance premiums in Oklahoma. These certificates of insur- 
ance were assumed and taken over by the Occidental Life Insurance Company of 
California. Prior to the death of Oscar H. Minton he was divorced by Rosa Min- 
ton and he had legally married Minnie Minton, with whom he lived at the time of 
his death. Rosa Minton presented her claim to the Occidental Life Insurance Com- 
pany for the insurance. Minnie Minton, the widow of the deceased, brought suit 
for herself and for her son, Oscar H. Minton, Jr., child of the deceased, against 
Rosa Minton and the Occidental Life Insurance Company to recover the insurance. 
The defendant Rosa Minton filed her answer and cross-petition setting up her claims 
to the insurance money. The defendant Occidental Insurance Company filed its 
answer. The trial court rendered judgment for the plaintiffs upon the pleadings, 
and the defendant Rosa Minton appealed to this court. The parties hereinafter 
will be referred to as plaintiffs and defendant as they appeared in the trial court. 

In the seventh specification of error it is contended that the trial court erred 
in overruling the objection to the jurisdiction of the court, the Occidental Life 
Insurance Company being a foreign corporation and not licensed to do business in 
Oklahoma, and neither defendant could be properly served in Pottowatomie county. 

The defendants, Rosa Minton and the Occidental Life Insurance Company, filed 
motions in the trial court to quash service of process. Rosa Minton lived in King- 
fisher county, and the suit was brought in Pottawatomie county. Had Rosa Minton 
been the sole defendant, her contention would have had some merit. The other 
defendant, the Occidental Life Insurance Company, filed also a special plea to the 
jurisdiction of the trial court, alleging its organization and existence under the 
laws of the state of California, and alleging that it had never done business within 
the state of Oklahoma nor entered the state for any purpose whatever. 

[1-3] Both parties hereto rely upon the fact that the Occidental Life Insur- 
ance Comnany assumed the obligations set forth in the policies or certificates of 
insurance issued by the Western Masons’ Mutual Life Association on the life of 
Oscar H. Minton, deceased, and here sued upon. The certificate of the assumption 
of that liabilitv is filed as an exhibit in the record. It is admitted that the Wes- 
tern Masons’ Mutual Life Association did qualify and do business in Oklahoma 
The policies of insurance in question were solicited in Oklahoma and the premiums 
paid by the insured while living in Oklahoma. The contracts of insurance were 
continued in Oklahoma by the Occidental Life Insurance Company and the pre- 
miums collected as they came due, and that was sufficient to show that the Occi- 
dental Life Insurance Company was doing business in Oklahoma up to the time 
of the death of the insured. Title Guaranty & Surety Co. v. Slinker, 42 Okl. 811, 
143 P. 41; Connecticut Mutual Life Ins. Co. v. Spratley, 172 U. S. 602, 19 S. Ct. 
308, 43 L. Ed. 569, and cases therein cited. The defendant being a foreign insur- 
ance company, the action could be brought in any county (section 115, O. S. 1931), 
and a summons may be issued to another county against one or more defendants. 
Section 167, O. S. 1931; Miller v. Thompson, 119 Okl. 171, 249 P. 308. The Occi- 
dental Life Insurance Company having failed to appoint the insurance commis- 
sioner upon whom service could be made, as required by section 10568, O. S. 1931, 
service upon the secretary of state was sufficient to obtain jurisdiction of the 
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Occidental Life Insurance Company. Title Guaranty & Surety Co. v. Slinker, supra. 

The Occidental Life Insurance Company filed its answer in the nature of an 
interplea when its plea to the jurisdiction was overruled. By authority of the 
court it tendered and paid into court the amount due on the certificates of 
insurance and, the maturing dividends and was discharged from _ further 
liability. The Occidental Life Insurance Company did not appeal from the order 
of the court as to the court’s jurisdiction and appears here only as a nominal 
party defendant. 

Under proposition 4 at pages 14 and 15 of the defendant’s brief, five con- 
tentions are presented and will be considered here together. 

[4] It is first contended that a decree of divorce does not terminate the 


insurance interest of a married woman named as beneficiary in an insurance 
policy of her husband. 


That contention may or may not be true, depending entirely upon the kind of 
a policy. In Pendleton v. Great Southern Life Ins. Co. et al., 135 Okl. 40, 273 
P. 1007, this court held: “A married woman named as beneficiary in an ordinary 
life insurance policy on the life of her husband is entitled to the proceeds, not- 
withstanding that she has obtained a divorce before insured’s death.” 


It is only necessary to read the certificates here considered in order to 
determine that they were issued by a fraternal insurance company where payment 
on policies of insurance are made exclusively by individual assessments. This 
is specifically shown in the face of the certificate. The rights obtained by a 
beneficiary under the old line or ordinary life insurance and under the fraternal 
insurance are quite different. Under the old line insurance policies the interest 
of the beneficiary becomes vested at the time of the execution of the policy of 
insurance. That being true, a divorce without a change of beneficiary in the 
policy would not divest the beneficiary of his rights under the policy any more 
than any other class of property under divorce proceedings. In Filley v. Illinois 
Life Ins. Co. et al., 91 Kan. 220, 137 P. 793, that court held: “The benefit accruing 
irom a policy of life insurance, upon the life of a married man, payable upon 
his death to his wife, naming her, is payable to the surviving beneficiary, named, 
allhough she may have years thereafter secured a divorce from her husband 
and he was thereafter again married to one who sustained the relation of wife 
to him at the time of his death.” In speaking of fraternal insurance policies, 
naming the Order of Railway Conductors, that court therein said: “In this class 
of cases it seems to be the general rule that no interest vests in the beneficiary 
until the death of the insured; while in the old-line insurance cases the interest 
of the beneficiary is said to vest at the time of the execution of the policy.” 


The rights obtained under fraternal insurance are usually governed by statute. 
Some statutes provide qualifications to be possessed to be designated a beneficiary 
in fraternal insurance certificates, while other statutes name the classes who may 
take the proceeds of the mutual beneficiary insurance. Section 10564, O. S. 1931, 
provides, in part, as follows: “Benefits in case of death of members shall be paid 
to the families, heirs, blood relatives, affianced husband or wife or to the person 
dependent upon the member or be used for the payment of the last sickness 
and funeral expenses of the members all ir: accordance with the constitution and 
by-laws of the association. All other benefits, aids and reliefs shall be paid as 
authorized or directed by the constitution and by-laws of the association. * * * ” 

Thus it is shown that the Oklahoma statute does not undertake to fix the 
qualifications one must possess in order to be designated a beneficiary in a mutual 
insurance certificate, but specifically names the classes who may take the proceeds 
of mutual beneficiary insurance. The defendant Rosa Minton possessed the 
necessary qualifications to be designated as a beneficiary when the certificates 
were issued, and in so far as there is anything in the certificate to the contrary, 
she would not be precluded from taking even though she had been divorced and 
the insured had married again. Under the Oklahoma statute, the defendant Rosa 
Minton could not qualify, since she does not come within the class of persons 
designated who may take the proceeds of beneficiary insurance. This feature of 
fraternal and beneficiary insurance was fully considered in Day v. Clark, 36 
Ariz. 353, 285 P. 682, wherein the Supreme Court of Arizona held: “Under 
Burns’ Ann. St. Supp. Ind. 1921, § 5061s, providing payment of death benefits shall 
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be confined to persons in certain relationship and permitting payment to ‘wife’ 
divorced wife cannot take under policy.” And said: ; 

“It is urged on behalf of the appellant that the provision ‘the payment of 
death benefits shall be confined to wife’ is satisfied if at the time of the naming 
of the beneficiary she came within that category, and that her ceasing later to be 
the wife of deceased does not destroy her right to recover on the policy, * * * 
Counsel for appellee, on the other hand, urges that in all the states from which 
the cases cited by counsel for appellant are taken, the statute provided only 
for a limitation of the relationship of the beneficiary at the time when the 
certificate was issued and did not limit payment, as in the case of the Indiana 
statute, to those who occupied such relation at the time of death. The case of 
Smith v. Travelers’ Protective Association, 319 Mo. 1120, 6 S.W.(2d) 870, 
reviews the authorities and points out the difference between cases where the 
statute or by-law regulating the relationship of the beneficiary refers to the 
issuance of the certificate, and where it limits the payment of death benefits, 
Under the first situation, it is very generally held :that if the beneficiary is 
properly qualified when the policy issues, he need not be so at the time of death, 
* * * Under the second provision, the relationship at death fixes the rights of the 
beneficiary. * * * ” Citing many decisions. 

Fortunately this court has had occasion to interpret our statute governing 
fraternal or mutual beneficiary insurance, and we are not compelled to rely 
upon the interpretations of other similar state statutes. 

In Hines v. Modern Woodmen of America et al., 41 Okl. 135, 138 P. 675, 
I. R. A. 1915A, 264, this court held: “A beneficiary named in a fraternal benefit 
certificate only acquires a vested right in the benefits accruing thereunder on 
the member’s death.” To the same effect is the holding of this court in Grand 
Lodge K. P. of Oklahoma v. Moore et al., 66 Okl. 142, 168 P. 659. 

In Johnson v. Roberts et al., 124 Okl. 68, 254 P. 88 this court held: 
“The proceeds derived from a beneficiary certificate in a fraternal association 
are governed by a different rule than the proceeds derived from an insurance 
policy in an old-line company. A fraternal beneficiary association provides by 
its own laws and by the statute of our state that the money derived from the 
beneficiary certificate on the death of the member goes to his family and is not 
and cannot be subjected to the payment of the member’s debts on his death, nor 
to the debts of any beneficiary named in said certificate.” 

The fact that the beneficiary in the certificate of insurance was not changed 
after the insured had been divorced from Rosa Minton is immaterial, since Rosa 
Minton does not come within the class provided by section 10564, supra, who 
may take the benefit on the death of a member of such company or order. 

In Atkeson v. Sovereign Camp, W. O. W. et al., 90 Okl. 154, 216 P. 467, 32 
A. L. R. 1108, the facts disclosed that the insured and his wife, the beneficiary 
named, had been divorced and the insured had married again in less than six 
months thereafter. The insured had two children by his first wife. Soon after 
his second marriage the insured caused his second wife to be named as the 
beneficiary in the certificate of membership in the society. The second marriage 
was held by this court to be void and the first wife disqualified to take because 
of the decree of divorce, which became effective at once, in so far as the rights 
under the insurance certificate were concerned, and the two children by the first 
wife were entitled to collect the insurance. The court further held: “Under the 
statutes of this state and the constitution and by-laws of the Sovereign 
Camp, Woodmen of the World, no person not in relation to the insured, as 
provided therein, or legally married to the member, is qualified to participate in 
the benefits of a fraternal benefit certificate of the order.” 

[5] It is further contended, under the defendant’s fourth specification of error, 
“that the presumption of law, even in a fraternal beneficiary certificate, is that 
the beneficiary comes within one of the classes prescribed by law, and it is 
necessary for contestant to allege and prove an exception to this presumption, 
which was not done in the instant case.” There can be no such presumption of 
law when the statute specifically provides, as in the instant case, who may take 
upon the death of an insured holding a beneficiary insurance certificate. 

[6] It is further contended that the policies of insurance sued upon are 
governed by the laws of California. The laws of California and the by-laws 
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of the fraternal insurance company may govern the qualifications that one must 
possess to be designated a beneficiary in the insurance certificate, but the statute 
of Oklahoma specifically names the classes who may take the proceeds of mutual 
beneficiary insurance, and the insured being a resident of Oklahoma when the 
policy was signed, delivered, and the premiums paid, the policy is an Oklahoma 
contract and governed by the laws of Oklahoma even though the insurer was a 
foreign insurance company doing business in this state and the policy was 
executed at the home office in California. Continental Casualty Co. v. Owen, 38 
Okl. 107, 131 P. 1084; Pendleton v. Great Southern Life Ins. Co. et al., 135 Okl. 
40, 273 P.. 1007. 

[7-9] It is further contended that no one except the insurer can raise the 
question of eligibility of the beneficiary and that, it not having done so, the 
question cannot be raised by the plaintiff’s herein. That contention is without 
merit. Such a contention could prevail only where the qualifications of a 
beneficiary are not governed by statutory provisions. We quote from 19 R. C. L. 
p. 1289, § 4, as follows: “The rule as to waiver of objections to the beneficiary 
does not apply where the qualifications of a beneficiary are prescribed by statute, 
for the reason that an association has no power to waive statutory requirements 
governing its own conduct; nor can it estop itself from questioning the eligibility of 
a beneficiary upon those grounds.” 

In Modern Woodmen of America v. Comeaux et al., 79 Kan. 493, 101 P. 1, 
25 L. R. A. (N. S.) 814, 17 Ann. Cas. 865, that court held: “Where the name 
of a person who does not belong to the class which, by the rules of the order 
and the statute regulating such associations, is entitled to become a beneficiary 
is inserted in a benefit certificate, such person has no right to receive any part 
of the benefit fund, and the acceptance of assessments paid, after his name has 
been so inserted, will not confer such right.” And said: “The plaintiff further 
claims that the clerk of the local camp, to whom assessments were paid, knew 
the relations between plaintiff and the deceased, and the receipt by him of the 
assessments after the change in the name of the beneficiary amounted to a 
waiver of the fact that plaintiff did not belong to the class of persons who 
could be made a beneficiary. There are many things that can be waived by 
an association of this character, but this is not one of them. The statute 
expressly and positively prohibits the payment of the benefit fund to any person 
who is not within the class designated as ‘beneficiaries.’ This law cannot be 
repealed by the conduct of the clerk of a local camp.” 

In Day v. Clark, supra, the Supreme Court of Arizona held: “Question of 
disqualification of divorced wife to take death benefits under Burns’ Ann. St. 
Supp. Ind. 1921, § 5061s, may be raised by any interested party, as against 
contention that only insurer could raise point.” 

We have given careful consideration to the many authorities called to our 
attention in the defendant’s brief, but we do not think that the law therein cited 
is controlling in the instant case. 

Both parties having submitted the issues to the court for determination on 
the questions of law presented by the pleadings and the issues of facts raised by 
the pleadings being immaterial, we think that the judgment of the trial court is 
fully sustained by the pleadings and that it should be affirmed. Hooks et al. v. 
Berry-Hart Co., 135 Okl. 161, 274 P. 657; Whitaker v. Crowder State Bank, 26 

kl. 786, 110 P. 776. 


The judgment of the trial court is affirmed. 
Cullison, V. C. J., and Swindall, Osborn, and Busby, JJ., concur. 


BRAUNER v. CORGAN. 
Supreme Court of Pennsylvania. June 30, 1934. 
173 Atlantic Reporter 397. 
1. INSURANCE. 

Where after substitution of beneficiary in life policies and assignment as 
collateral security, assignee agreed with assignor to look to other security and 
to surrender policies but refused to do so, present resubstitution of original 
beneficiary held not defeated because insured directed that in case of his death 
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insurer should pay proceeds, not to assignee, but to beneficiaries named in the 
policies. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Where assignee of, and substituted beneficiary in, life policies refused to 
surrender them after agreeing to do so and to look to other security for his 
debt, failure to return policies for indorsement of resubstitution of original 
beneficiary, as required by policies, was not fatal to such resubstitution where 
insurer made no objection and only assignee and substituted beneficiary complained, 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal No. 50, January term, 1935, from judgment of Court of Common 
Pleas, Luzerne County; Benj. R. Jones, Judge. 

Interpieader was awarded by the court in the form of an action of assumpsit 
by Samuel Brauner against Eleanor Corgan, in her own right, and as next friend 
of James X. Corgan, her minor son, to determine the ownership of the proceeds 
oi two life insurance policies on the life of James Corgan, issued by the New 
York Life Insurance Company. From a judgment for plaintiff for $3,315.77 and 
for defendant for $15,604.56, plaintiff appeals. 

Affirmed. 


Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

G. J. Clark, of Wilkes-Barre, for appellant. 

Frank A. McGuigan and Ben R. Jones, Jr., both of Wilkes-Barre, for 
appellees. 

Drew, Justice. 


This is an issue of interpleader to determine the ownership of the proceeds 
of two policies of insurance issued upon the life of James Corgan, who died on 
June 3, 1931. Suit was brought upon the policies by Samuel Brauner, claiming 
as assignee; the company filed a petition of interpleader, admitting liability but 
stating that the proceeds were also claimed by decedent’s widow and minor son. 
The court below thereupon awarded the present issue; the jury found in favor 
of decedent’s widow and son, and from the judgment entered in their favor 
Lrauner appealed, assigning as error the refusal of his motion for judgment 


n. o. v. No question is raised as to the regularity of the issue or of the 
proceedings thereunder. 


Viewed in the light most favorable to appellees, as it must be, the evidence 
discloses the following facts: In 1926 Corgan, being heavily indebted to appellant, 
xamed him as beneficiary under the policies in question, in place of Leo Corgan, 
his brother, and later in the same year he assigned the policies to appellant as 
collateral security for this indebtedness. The Consumers’ Auto Supply Company, a 
corporation of which Corgan was president, also owed appellant a considerable sum of 
money. This corporation owned a large garage building, title to which was in Corgan 
as trustee, and in 1928 a judgment creditor of the corporation threatened to sell 
the building under execution. To protect appellant’s interests, as well as those 
of the corporation, an arrangement was proposed whereby appellant was to buy 
up this and other judgments against the corporation, which, in turn, was to 
lease to him the garage building for ten years at a nominal rental, he to manage 
the building and apply the revenues therefrom toward the payment of his claims 
against Corgan and the corporation. On August 9, 1928, an agreement and 
lease to this effect were drawn up and executed. The agreement contained 4 
clause providing that all papers and securities held by appellant as collateral 
security for his claims against the corporation and Corgan should be surrendered 
by him upon the signing thereof, and that he should “look to this agreement 
as a means of satisfying all debts in full.” Although he executed the agreement, 
appellant later refused to carry it out, and the building was eventually sold at 
sheriff's sale. He also refused to surrender the policies which Corgan had 
assigned to him. 

One June 1, 1931, Corgan wrote the insurance company a letter, in which he 
directed it, in case of his death, not to pay the proceeds of the policies to 
appellant, but to pay them “to the beneficiaries named in the policies.” No 
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indorsement of change of beneficiary was made on the policies, which have 
remained in appellant’s hands ever since their assignment to him. On June 25, 
1931, Leo Corgan, claiming to have been reinstated as beneficiary by virtue of 
the letter of June Ist, executed to appellees an assignment of his interest in 
the proceeds of the policies, and it is upon this instrument that their claim is 
founded. 

[1, 2] It is contended by appellant that Corgan did not effectually name his 
brother as beneficiary. His first argument in support of this contention is that 
the letter, because of decedent’s use of the words “in case of my death,” was 
noi a present change of beneficiary but a mere testamentary direction as to how 
the proceeds should be paid. This contention is wholly without merit. The 
policies would become payable to a beneficiary only in case of Corgan’s death, 
and he did not, by the use of these words, negative an intention on his part to 
reinstate his brother as beneficiary. It is apparent from the terms of the letter 
that this is exactly what he wished to do. Equally without merit is appellant’s 
second argument, that there was no change of beneficiary because no indorsement 
of the change was made on the policies. True, it is provided in the policies 
that a change of beneficiary must be made by written notice to the company 
accompanied by the policy for indorsement of the change thereon, and that 
unless so indorsed, the change shall not take effect. It was, however, impossible 
for Corgan to return the policies for indorsement, for they were in the hands 
of appellant, who had refused to surrender them. Corgan executed and 
delivered to the company a written notice of change of beneficiary, and under 
the situation as it then existed this was as much as he could do to effectuate 
his purpose. Under such circumstances the fact that the policies were not 
returned or indorsement made is not fatal to a change of beneficiary. Riley v. 
Wirth, 313 Pa. 362, 169 A. 139; Sanes’s Estate (No. 1), 91 Pa. Super. Ct. 466; 
see Sproat v. Travelers’ Ins. Co., 289 Pa. 351, 137 A. 621; Ruggeri v. Griffiths 
(Pa. Sup.) 173 A. 396, opinion this day filed. Indorsement was a mere ministerial 
act, intended solely for the protection of the company; the latter has not been 
harmed and has made no objection. 

Appellant argues, however, that Corgan had no power to change the 
beneficiary of his insurace policies because they had been assigned to him. It 
is clear that the clause in the agreement providing that appellant should surrender 
all collateral held by him and look to the agreement as a means of satisfying 
his claims in full is, if binding upon him, a release of his rights under the 
policies. He argues, however, that the agreement is not binding upon him (1) 
because it was not delivered by him; (2) because it was not properly executed 
by the corporation; and (3) because there is no proof that the officers who acted 
for the corporation had authority to execute an agreement that the revenues 
of its building should be applied to Corgan’s personal indebtedness. 

Appellant’s final argument, that the release is not binding upon him because 
appellees failed to prove that the corporation’s officers had authority to bind it 
by the terms of the agreement, is likewise without foundation. As the case now 
stands, appellees have proved a release, properly executed by appellant under seal, 
by which he surrendered his rights in the policies which had been assigned to 
him; they are not relying on that portion of the agreement which provided that 
the income from the company’s building should be applied to Corgan’s indebtedness, 
but upon appellant’s release of the policies. If appellant had proved that the 
officers of the corporation lacked authority to bind it by such an agreement, this 
would have been a good defense te the release, on the ground of failure of con- 
sideration. See Benson v. Mole, 9 Phila. 66; Candor & Henderson’s Appeal, 27 
Pa. 119; Anderson v. Best, 176 Pa. 498, 35 A. 194. But failure of consideration 
is an affirmative defense, and the burden was upon appellant to prove the facts 
establishing it (see Conmey v. Macfarlane, 97 Pa. 361; Baldwin v. Devereux 
Schools, 302 Pa. 569, 154 A. 21); this burden he made no attempt to meet. 

Judgment affirmed. 
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WIGGINS v. WESTERN & SOUTHERN LIFE CO. 
Superior Court of Pennsylvania. July 13, 1934. 
173 Atlantic Reporter 751. 
1. INSURANCE. 


Where plaintiff's attorney requested: form for proof of death of insured and 
insurer promised to furnish forms but failed to do so, insurer waived provision 
requiring satisfactory proof of death. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

2. INSURANCE. 

Proof that insured was arrested for non-support /ield insufficient to rebut 
presumption of death from seven years’ absence, unheard of, where he gave 
bail and no further proceedings were had during twenty-two months he lived 
with mother. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. 

In action on life policy, insurer had duty of producing either by argument or 
evidence, defense to operate successfully against presumption of death arising 
from seven years’ absence of insured unheard of.’ 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal No. 115, April term, 1934, from judgment of Court of Common 
Pleas, Mercer County, No. 45, March term, 1932; J. A. McLaughry, President 
Judge. 

Action of assumpsit to recover on a life insurance policy by Mary Snyder 
Wiggins against the Western & Southern Life Insurance Company. From a 
judgment for plaintiff for $500 and interest, defendant appeals. 

Affirmed. 

Argued before Trexler, P. J, and Keller, Baldrige, Stadtfeld, Parker, and 
James, JJ. 

Stranahan & Sampson, of Mercer, for appellant. 

Lininger & Lininge r, of Sharon for appellee. 

BALDRIGE, Judge. 

This appeal is from a judgment obtained in an action of assumps'‘t to recover 
on a life insurance policy. 

On February 18, 1924, the defendant company issued a policy to Arthur 
Snyder, wherein his mother, the plaintiff, was named beneficiary. Under plain- 
tiff’s testimony, the insured disappeared from h’s home on the Ist day of March, 
1924, and since then has been absent and unheard of, although a diligent search 
was made in an endeavor to locate him. The plaintiff paid the premiums for 
seven years, then sued defendant. 

The appellant alleges (1) that no proof of death was furnished; (2) that 
there was no legal presumption of death as the insured had been arrested for 
nonsupport; that the court erred in admitting in evidence a decree of the 
Orphans’ Court establishing the legal presumption of death and authorizing the 
issuance of letters of administration upon his estate. 

j1] 1. The policy provided for the payment of the amount of the insurance 
“upon receipt of satisfactory proot of death of the Insured, made in the manner, 
to the extent and upon blanks as required by the Company, together with the 
surrender of this Policy and receipt books.” On November 25, 1931, the attorney 
for plaintiff wrote a letter to the defendant requesting blank forms on which 
to make out formal proof of death. This letter was acknowledged and an 
extension of time requested, as an investigation which was being made had not 
been completed, and the defendant stated it was not in a position to furnish 
forms at that time, but promised that they would be provided afer completion 
of the investigation, if the company deemed it advisable. No forms were 
furnished and no further communication was received from defendant. The 
plaintiff's action can be interpreted in no other way but an attempt to comply 
with the requirements of the policy, which was defeated by the defendant's 
failure to comply with her request. The plaintiff was required to do nothing 
further. The defendant's action can be construed only as a waiver of that 
condition in the policy which appellant is now invoking. It has heen held 
frequently that where a company lulls the vigilance of the insured to inactivity, 
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in so far as the furnishing of proofs of death is concerned, one may reasonably 
reach the conclusion that they will not be required. In such circumstances, the 
company is not permitted to set up failure to furnish proofs to defeat a recovery 
on a policy. 

[2] 2. The insured was arrested upon information of his wife, sworn to 
February 22, 1922, charging nonsupport. He gave bail for his appearance at 
the April term of court. No further proceedings were had, notwithstanding he 
remained living with his mother for a period of twenty-two months thereafter. 
It cannot be said, therefore, that there was an existing pending action at the 
time of his disappearance; nor was any other motive alleged for him to flee or 
to conceal his whereabouts. This evidence offered by defendant was not suf- 
ficient to rebut fairly the inference of presumption of death after an absence of 
seven years. 

3. There remains for consideration the admissibility of the Orphans’ Court 
decree. In referring to its competency, we said in Volmer v. J. Hancock Mut. 
Life Ins. Co., 101 Pa. Super. Ct. 117, 121: “Keeping in mind, the object of this 
legislation and the protection afforded in case of distribution, and that the 
defendant was not a party to, or had a right to control, the proceedings, or 
make defense thereto (Walker v. City of Philadelphia, 195 Pa. 168 [45 A. 657, 78 
Am. St. Rep. 801]), as well as the fact that the plaintiff is suing in the common 
pleas in her individual right to recover under a contract, a grave doubt arises 
whether the decree of the orphans’ court is admissible.” Express authority is 
given to the Orphans’ Court by the act approved June 7, 1917, P. L. 447, § 6(a) 
(20 PS § 371), which supersedes the Act of June 24, 1885, P. L. 155, to cause an 
advertisement to be made of the application for letters of administration and on 
the date fixed to “hear evidence concerning the alleged absence of the presumed 
decedent and the circumstances and duration thereof.” If, upon such hearing, 
the court shall be satisfied that the legal presumption of death is made out, it 
shall so decree, and forthwith cause notice to be published in a newspaper of 
the proper county. It is a competent tribunal to decide that fact. 

Although the decree of the Orphans’ Court may be rebutted, unless success- 
fully attacked, the presumption continues to be perfectly good. The Legislature 
has given authority to the register of wills to grant letters of administration to 
estates of decedents. His action, as is the Orphans’ Court decree, is prima facie 
evidence of the death, but the granting of letters and the right of the decedent’s 
personal representative to bring suit or to be substituted as a party in a pending 
litigation are null and void if the person supposed to be dead is thereafter proven 
to be alive. 

We are of the opinion, therefore, that the decree of the Orphans’ Court, 
under the act of 1917, supra, had a probative valuc, and was properly admitted 
in evidence. 

13] No proof was offered by defendant in opposition to plaintiff’s con- 
vincing evidence, except, as above noted, the arrest of the insured for non- 
support, which was insufficient. The defendant failed to assume the duty of 
producing, either by argument or evidence, a defense to operate successfully 
against the presumption of death. 

Judgment is affirmed. 


Cunningham, J., absent. 


GLOU v. SECURITY BEN. ASS’N. 
Superior Court of Pennsylvania. July 13, 1934. 
173 Atlantic Reporter 883. 

1. INSURANCE. 
_ Statements as to age and fact of having other life insurance in application for 
insurance are material, and, where statements are warranties and untrue, policy 

is voided. 
(For other cases, see Insurance, Dec. Dig. §§ 290, 301.) 
2. INSURANCE. 
_ In action on fraternal benefit certificate, plaintiff, by proving and offering orig- 
inal certificate, constitution, and by-laws of association and by showing that asso- 
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ciation cculd not produce application signed by insured, made out prima facie 
case. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

3. INSURANCE. 

In action on fraternal benefit certificate, where plaintiff introduced evidence 
sufficient to establish prima facie case, burden was on association to disprove facts, 
or to adduce evidence to sustain affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

4. INSURANCE. 

In action on fraternal benefit certificate, association’s defense, based on untrue 
statements in application, constituted an affirmative defense as respects burden of 
proot. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

5. INSURANCE. 

In action on fraternal benefit certificate, where association based its defense 
upon matters contained in application, association had burden of producing appli- 
cation. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

6. INSURANCE. 

Insurer has right to accept insurance upon terms and conditions fixed by 
insurer, and, where it does so, a contract exists. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

7. INSURANCE. 

In action on fraternal benefit certificate, in absence of any evidence of an 
application signed by insured, association, by issuance of certificate fixing obligations 
of parties, held to have waived statutory provision that application should consti- 
tute part of contract of insurance (40 PS § 1019). 

(For other cases, see Insurance, Dec. Dig. § 715.) 

8. INSURANCE. 

Cortract of insurance held to exist although not issued pursuant to an appli- 
cation, since rule that offer was necessary to create valid contract was inapplicable 
where parties embodied all the terms of contract in certificate. 

(For other cases, see Insurance, Dec. Dig. § 713.) 

9. INSURANCE. 

_ In action on fraternal benefit certificate, evidence that insured signed applica- 
tion which was delivered to member of association held competent to show that 
policy was issued in reliance on application signed by insured, although there was 
no proof that application was delivered to association’s chief officer. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

10. INSURANCE. 

In action on fraternal benefit certificate, where plaintiff produced evidence that 
insured had signed an application and had delivered it to member of association, 
and that thereafter she had received policy and had complied with its terms until 
her death, jury could infer that certificate had been issued by virtue of application 
and not as result of a different application which insured had never signed 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

11. INSURANCE. 

In action on fraternal benefit certificate, where plaintiff produced evidence that 
insured signed an application and delivered it to member of association, and that 
thereafter she had received certificate and had complied with its terms until her 
death, association was not aided by fact, without explanation, that another applica- 
tion appeared which was not insured’s. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

12. INSURANCE. ; 

Fraternal benefit association had responsibility of procuring insurance applica- 
tion which would protect it from misrepresentations, and, on its failure to obtain 
or to prove that it had obtained such application, it must bear the consequences. 

(For other cases, see Insurance, Dec. Dig. § 713.) 
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13. INSURANCE. 

In action on fraternal benefit certificate, plaintiff, on making out prima facie 
case by proof of certificate and full compliance with its conditions, held entitled to 
judgment, where association failed in its proof that validity of policy was lost by 
breach of representations or warranties made when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

14. INSURANCE. 

In action on fraternal benefit policy, instructicn that, if verdict was found for 
plaintiff, it should be for $1,400 and not for the $2,000 claimed, since actual age of 
insured was less than amount corresponding with premiums paid, held proper, 
where counsel had agreed that premiums paid would purchase only $1,400 of insur- 
ance. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

Appeal No. 26, February term, 1934, from judgment of Court of Common Pleas, 
Lackawanna County, No. 306, January term, 1933; Will Leach, Judge. : 

Assumpsit by Herman Glou against the Security Benefit Association on a fra- 
ternal benefit certificate. Verdict and judgment for plaintiff for $1,400, and defend- 
ant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

W. J. Fitzgerald and Kelly, Balentine, Fitzgerald & Kelly, all of Scranton, for 
appellant. 

- |. Julius Levy and Irving L. Epstein, both of Scranton, for appellee. 

PARKER, Judge. 

The defendant has appealed from a judgment for the plaintiff, the beneficiary 
in a fraternal benefit certificate issued by defendant, and has assigned as errors 
the refusal of defendant’s request for binding instructions and its motion for 
judgment n. o. v. There are no assignments of error directed to the admission of 
evidence or to the instructions contained in the charge of the trial judge, save only 
the refusal to give binding instructions for the defendant. The ultimate question 
involved is, therefore, whether the evidence was sufficient to support the verdict. 

The plaintiff based his claim on a benefit certificate for $2,000 dated September 
“0, 1926, and issued by the defendant, a fraternal benefit association licensed to 
transact business in Pennsylvania, on the life of Rose Glou and payable to her son, 
Herman Glou. The defendant, admitting the existence of the certificate, defended 
on the ground that the certificate had been issued in reliance upon a written appli- 
cation of Rose Glou in which Rose Glou is alleged to have stated her age to have 
been less than it was at the time and stated that she had no other insurance on her 
life when, in fact, she did, which statements she warranted to be true. It is well 
settled by the law of this state that statements of the character alleged to have 
been made by the insured are material, Livingood v. New York Life Ins. Co., 287 
Pa. 128, 131, 134 A. 474, March v. Metropolitan Life Ins. Co., 186 Pa. 629, 40 A. 
1100, 65 Am. St. Rep. 887, and that, if such statements are warranties and untrue, 
the policy is voided, Smith v. Northwestern Mutual Life Ins. Co., 196 Pa. 314, 46 
A. 426. The issue, it will be noted, arose on an affirmative defense which attacked 
the validity of the certificate for an alleged breach of warranty made previous to 
the issuing of the certificate and not by virtue of anything that occurred after the 
certificate was delivered. 

While the issue was clearly defined, it is necessary to recite the proofs in 
some detail to reach the precise question involved. The plaintiff showed by the 
admissions of the defendant the issuing of the policy, payment of all assessments, 
death of the insured, and filing of proofs of death with the company. Likewise, 
the certificate and the constitution and by-laws of defendant were produced and 
cffered. The certificate of insurance contained the following stipulation: “This 
Certificate together with the Charter and the Constitution and Laws of the 
Society and all amendments to each thereof, and the application for mem- 
bership and medical examination signed by the member, which are made 
a part hereof, shall constitute the agreement between the member and _ the 
Society.” The plaintiff then made proof of a notice to the defendant to pro- 
duce the written application of Rose Glou which the defendant alleged by the 
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pleadings it had in its possession. On its production, the plaintiff had it identified, 
but did not offer it, but gave proof tending to show that the application produced 
was not signed*in the handwriting of the applicant. It was apparent from an 
inspection of the signature and by a comparison of it with a genuine signature 
of the insured that the signature to the application was not that of Rose Glou. 
Counsel for the defendant then stipulated that “he would not question the testi- 
mony of the witness” nor dispute the allegation that the signature was not that 
ot Rose Glou. In turn, plaintiff admitted that the age (45) given in the alleged 
application was not correct, and that Mrs. Glou was, in fact, 53 when the policy 
was issued, and that at that same time she had other insurance on her life. 


The deposition of the secretary of defendant company was then offered by 
the defendant. He testified that he had occupied that office since 1918 and kept 
the records, and, when applications were approved, that he issued certificates. He 
identified the application produced, and stated that it was on that application that 
the certificate was issued, and that it was the only application he ever received, 
but that the application came to him after it had been passed on by the medical 
examiner and was accompanied by recommendations of such examiner. He also 
stated that the duty of passing on all applications and deciding whether to issue 
a certificate was vested exclusively in him. In rebuttal, the plaintiff called a 
neighbor, Mrs. Post, who testified that she had been a member of the defendant 
association and had solicited Mrs. Glou to become a member and take insurance. 
She further said that she procured a blank application, that Mrs. Glou signed 
it in her presence and delivered it to her, and that she, in turn handed it to 
Thomas McCann who had been soliciting insurance for the defendant company. 
The secretary of the association testified that McCann had never been an agent 
of the defendant association. 


[2, 3] We are of the opinion that, when plaintiff proved and offered the 
original certificate, constitution, and by-laws of the defendant company and 
showed by the testimony of the national secretary that it could not produce an 
application signed by Rose Glou, a prima facie case was made out for plaintiff. 
In the case of Tkatch v. Knights & L. of Security, 264 Pa. 578, 580, 107 A. 890, 
which involved a certificate of the same general nature, the case was affirmed 
on the opinion of the court below, wherein it was said: “When a breach of 
any particular condition is relied upon, the defendant has the burden of proving 
it. The certificates in the hands of the plaintiff promising to pay a specific sum 
to her on the death of her husband created in her favor a presumption that the 
deceased had paid the dues essential to the original validity of the certificate, 
which presumption continues until it has been overcome by proof that validity is 
lost through nonpayment or other violation of conditions.’ “Where plaintiff 
has introduced evidence sufficient to establish a prima facie case, the burden is 
then on defendant to disprove such facts, or to adduce evidence to sustain 
matters of affirmative defense set up by it, such as breach of warranty or 
condition in general; fraud or misrepresentation by the insured member.” 45 
C. J. 302. Also see Crumpton v. Pittsburgh Council, 1 Pa. Super. Ct. 613. 
Suravitz v. Prudential Ins. Co., 261 Pa. 390, 104 A. 754, was a case in which 
the identity of the person who was examined for insurance was involved, and 
the court held that this was an affirmative defense of fraud involving the 
allegation of the existence of specific facts, and the burden was on the defendant 
to prove such facts by a preponderance of clear and satisfactory evidence. 


[4-5] In discussing burden of proof, Professor Wigmore (5 Wigmore on 
Evidence, § 2486) said: “The truth is that there is not and cannot be any one 
general solvent for all cases. It is merely a question of policy and fairness 
based on experience in the different situations.” An application for membership 
is directed to the association, and it undoubtedly relies upon the representations 
or warranties, as the case may be, in issuing a certificate, and such application 
is therefore naturally held by the association. The company or association 
issuing the policy is vitally interested in the paper and would naturally preserve 
it. Such insurance frequently runs for a long period of years, and it 1s 
unreasonable to assume that an applicant, after a period of years, would be able 
to produce a copy of the writing or prove its contents. While the application, 
if one exists, is made a part of the contract by both the law of the state and 
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the agreement of the parties, such provision is for the benefit of the company, 
and the burden is and should be upon it to produce it when required. Such 
defense as it may have to the policy on account of matters contained in the 
application constitutes an affirmative defense, as we have shown, and the burden, 
therefore, is on the company to produce it. 


[6-8] The able counsel for the appellant also urges very forcibly (1) that, 
there being no evidence of an application signed by the applicant and actually 
delivered to the secretary of the association, there cannot be a valid and enforce- 
able contract of insurance; and (2) that, if the policy was issued pursuant to an 
application that was not that of the applicant, there was no contract, drawing an 
analogy with the case of tender and acceptance where it is essential to the exist- 
ence of a contract that there should be an actual proposal by the offerer to the 
offeree and that the offeree must know that a proposal had been made to him. 
1 Restatement of the Law of Contracts, § 23. In support of the first contention, 
the appellant calls attention to the Act of May 20, 1921, P. L. 916, § 8 (40 PS § 
1019), regulating fraternal benefit societies, which provides that such certificate 
shall specify the amount of benefit furnished and shall provide “that the certificate, 
the charter or articles of incorporation, or, if a voluntary association, the articles 
of association, the constitution, and laws of the society, and the application for 
membership and medical examination, signed by the applicant, and all amendments 
to each thereof, shall constitute the obligation of the society.” He also relies on 
the provisions of the certificate which we have recited above. 


While the act of Assembly contemplates an application, this was apparently 
done for the protection of the association, and, if it neglected to obtain an appli- 
cation signed by the insured, it could not take advantage of its own failure to 
follow the prescribed method after it had actually issued a certificate or policy 
which definitely fixed the mutual obligations of the parties. If an application 
signed by the applicant was actually made, then by the terms of the act and the 
contract of the parties it would have been a part of the entire contract or, as the 
act of Assembly expresses it, a part of the obligation of the society. An insurer 
has a right to accept or reject insurance upon terms and conditions fixed by the 
insurer and where it does so a contract exists. 32 C. J. 1102. The requirement as 
to an application both in the act of Assembly and in the contract, it is most 
apparent, was inserted so that the company might judge whether or not it was 
advisable to issue a policy and, therefore, if it saw fit to so do without a written 
application, it certainly waived such requirement. We do not find anything in the 
act of Assembly providing for the regulation of fraternal benefit societies which 
suggest that a failure to have an application shall render a policy void. Neither 
is the principle involved here which requires the communication of an offer, for 
the parties embodied in the certificate the terms of their contract which is under- 
staudable and enforceable by reference to that writing alone and which, it is 
admitted, was performed. 


_ [9] The same reasoning answers the objection that is based cn the testimony 
of the secretary that he issued the certificate relying on the application he says 
he had before him. It is unreasonable to assume that there had not been com- 
munications between Mrs. Glou and the association before the policy was issued. 
In fact, as the evidence recited shows, she did sign an application which was 
delivered to a member of the association and which was not produced by that 
association. We believe that that evidence was competent; even though the plain- 
tiff was unable to prove that the application which she signed actually reached 
the secretary, it had some probative value. This was a fraternal organization and 
members would naturally be obtained by solicitation from those within the organi- 
vation. It would be on rare occasions that an applicant for insurance in a fraternal 
organization would actually deliver an application to the chief officer of the 
organization. Such transactions are not usually performed in that way. 


[10-13] The plaintiff produced evidence from which the jury might have found 
that Mrs. Glou signed an application and delivered it to a member of the local 
chapter, and that a short time thereafter she received a certificate of insurance 
and complied with the terms of that certificate until her death. From this the jury 
might have inferred that the certificate was issued by virtue of such an applica- 
tion and not as a result of another and different one which was never signed by 
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the insured. There may have been a substitution by mistake or otherwise after the 
application signed by Mrs. Glou reached the head office and before it came to the 
secretary, or various other theories may be suggested. These facts raised questions 
for a jury. It is significant that the company failed either to call the witness to 
the alleged application or account for his absence. They had in their possession 
the application prior to trial and, being warned of the situation, would. naturally 
have sought him for the purpose of obtaining the facts. If we even assumed that 
the policy was issued in reliance upon an application which was not the application 
of the defendant, the association is not in any better position. Rose Glou started 
on its way an application signed by her, so the jury might have found, and later 
received a policy the conditions of which she performed and by the terms of 
which the plaintiff is now entitled to a payment. The company cannot take advan- 
tage of the fact, without explanation, that another application appeared which was 
not that of Rose Glou. The responsibility was on the company to procure such an 
application as would protect it from any misrepresentations made by one wishing 
to become a member, and, if it failed so to do or is unable to prove the fact, it 
must bear the consequences. The plaintiff held a certificate, and he showed by the 
admissions of the defendant full compliance with its conditions and thereby made 
out a prima facie case. This was entitled to stand until it was overcome by proof 
that validity was lost by reason of a breach of representations or warranties made 
when the policy issued. The defendant failed to meet the burden imposed upon 
it and must stand the consequenices. 

[14] In charging the jury, the trial court gave instructions that, if a verdict 
was found for the plaintiff, it should be for $1,400 and not for the $2,000 claimed, 
for the reason that the actual age of the insured was less than the amount corres- 
ponding with the premiums paid, and it was agreed by counsel that such premiums 
‘as were paid would purchase only $1,400 insurance. This was fair, and no objection 
was raised by the plaintiff. 

Judgment of the lower court is affirmed 


SIRGANY v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES 
(two cases). No. 13867. 
Supreme Court of South Carolina. June 12, 1934. 
175 Southeastern Reporter 209. 
1. INSURANCE. 
ite poe, eneecd resin chysiane ho, before inayred obain 
lymphatie leukemia, did not disclose nate - — bag og rk eae 
believed she must have known she was not well, ¢ sti n° yh ane it oa ‘dic 
closing the disease in answer to questions of "ie ir ne al went sal ee 
ated ic eae tae . SO surer’s medical examiner. insured 
e € insurer and perpetrate fraud on insurer, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668|7].) 
2. INSURANCE. 

Insured’s answers to questions of medical examiner, which answers examiner 
placed in applications for life policies, held “representations,” not “warranties.” 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. INSURANCE. 

In actions on life policies, testimony of insured’s physician that disease was 
obvious at time insured was examined by insurer’s medical examiner held admis- 
sible on question of waiver of existence of disease, though, in written applications, 
insured had agreed that insurer’s rights could not be waived by agent and that no 
oral waiver should he valid, and in such case question of waiver was for jury. 

(For other cases, see Insurance, Dec. Dig. §§ 664, 668[15].) 

Appeal from Common Pleas Circuit Court of Charleston County; C. C. 
Featherstone, Judge. : 

Actions by Najeeb Sirgany and by Najeeb Sirgany, trustee, against the Equit- 
able Life Assurance Society of the United States. Judgment for plaintiff, and de 
fendant appeals. 


Affirmed. 
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Thomas, Lumpkin & Cain, of Columbia, and N. B. Barnwell, of Charleston, 
for appellant. 

Hagood, Rivers & Young, W. Turner Logan, and John I. Cosgrove, all of 
Charleston, for respondent. 

STABLER, Justice. 

On June 25, 1929, the defendant company insured the life of one Rosa Sarkis, 
a resident of the city of Charleston, in the sum of $5,000, to be paid at her death 
to her son-in-law, Najeeb Sirgany, trustee, for the uses and purposes stated in the 
policy. On June 28, a few days after the first policy was issued, Mrs. Sarkis made 
application for additional insurance, and on July 3 the defendant issued to her, 
without further medical examination, a second policy of $5,000, in which Sirgany 
was designated as beneficiary. The first annual premiums on the policies, amount- 
ing to $472.35, were paid by the insured. Mrs. Sarkis died on May 4, 1930, within 
the first insurance year. Her death, as disclosed by proofs submitted to the com- 
pany, was due to chronic lymphatic leukemia, from which, according to the report 
of the attending physician, she had probably suffered for several years. Following 
an investigation, the society refused to pay the insurance, but offered to return the 
premiums. The plaintiff, however, declined to accept the tender and in due time 
instituted these two actions for the collection of the policies; the amount in each 
case heing reduced to $3,000 for the purpose, it seems, of making the actions tri- 
able in the state court. 

The defendant admitted all material allegations of the complaints, except that 
there was a sum due and owing under either policy; the following language being 
used in both answers: “This defendant * * * admits that it has failed and re- 
fused to pay such sum and alleges that such declination and refusal was on account 
of the fact that the said policy or contract of insurance was on June 18, 1930, re- 
scinded on the ground of the fraud practiced in inducing this defendant to issue and 
deliver said policy of insurance, and that the defendant did at such time, and does 
now, deny to assume any liability thereunder.” It also set up as an affirmative de- 
fense “that the policies were void on account of the false and fraudulent repre- 
sentations made by the insured in order to induce the issuance thereof.” 


By agreement the cases were tried together in the ‘court below, Judge C. C. 
Featherstone presiding. Defendant’s motion for a directed verdict, made upon 
grounds which we shall later consider, was overruled. Counsel for the company 
then claimed the right to make the opening and closing arguments to the jury and 
asked to be allowed to do so. This request was refused by the trial judge for the 
reason, as stated by him, that the motion came too late. The jury found for the 
plaintiff in each case the amount sued for, and from judgments entered the defend- 
ant appealed. 

The first question presented for consideration is whether the trial court com- 
mitted error in refusing to direct a verdict for the defendant under the evidence 
offered in the case. 

In part II of the application, among the questions answered by Mrs. Sarkis, 
the answers to which were written down by Dr. Frampton, the company’s exam- 
ining physician, were the following: 

“Q. 3-F. Have you ever been under observation or treatment in any hospital, 
asylum or sanatorium? (State where and when). 

“A. Yes, Tonsillectomy—Suspense uterus. 

“6. Have you ever had or been treated for any disease or disturbance of : 

“FE. The Skin, Bones, Glands, Eye or Eear? 

“A. No. 


“7-F. Have you had any other illness or injury not mentioned above? 
“A. No. 


“9. State every physician or practitioner whom you have consulted or who has 
treated you during the past five years? (If none, so state). 


Name and Address Dates and Details Result 
Dr, A. J, - Minor Ailments Good” 


Charleston, S. 

The appellant contends that, at the time the insured signed the application and 
made the foregoing responses to the medical examiner, she was suffering, as shown 
by the evidence, from a fatal malady, and that her representations and statements 
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were material to the risk, were false and fraudulent, and were knowingly made by 
her with intent to deceive the company and did deceive it into issuing the policies. 

Dr. Buist, a specialist in surgery, and a highly respectable and an experienced 
physician, testified that he examined Mrs. Sarkis in February, 1929, and found that 
she was suffering with enlarged glands in the groin, to which his attention was 
called by her, and also from the same trouble in her neck; that on April 20, he 
sent her to the Riverside Infirmary, where she remained for two days for labor- 
atorv tests, and that he there made a diagnosis of lymphatic leukemia; that this 
disease is “characterized by, changes in the blood and blood cells, lymphatic glands, 
spleen and bone matter, changes taking place in those structures, which finally pro- 
duces death”; that “about the only abnormality of the skin she had was a paleness 
and a discoloration which you get in anemia, a putty looking skin”; that he did not 
disclose to her what her trouble was, but she must have known that something was 
wrong with her; that he continued to treat her for several days and then turned 
her over to Dr. Robert Wilson, a specialist in medical diseases. 

Dr. Wilson stated that he also diagnosed Mrs. Sarkis’ trouble to be chronic 
lymphatic leukemia, a progressive disease which cannot be cured; that, as it can 
be relieved by X-Ray treatment, he referred her to Dr. Robert Taft, a specialist inj 
that line; that he did not tell Mrs. Sarkis that the disease would probably cause 
her death, for to do so might have a bad effect on the patient, but that he did tell 
her that he could not effect any relief by medication, and that she would have to 
undergo X-Ray treatment for that purpose. He testified also that in his opinion 
Mrs. Sarkis knew she was not a well woman. 

Dr. Taft stated that he made no examination of Mrs. Sarkis, but was advised 
of the diagnosis made by the other physicians; that he knew she was suffering from 
leukemia and gave her the X-Ray treatment for her glands. 

Dr. Frampton, the company’s medical examiner, said that on May 30, 1929, he 
examined Mrs. Sarkis for life insurance, at the request of the company’s special 
agent, J. H. Miller; that while he may not have read the questions as written in 
the application, as she “did not understand English very well,” as he recalled, he 
was certain that he did convey to her mind the intent or purpose of the questions; 
that he did not list the individual illnesses given in question 9, but recorded all in- 
formation she gave him in regard to her former health, etc., by the use of the 
words “minor ailments.” He also testified that he made the usual examination in 
her case, but did not observe any enlarged glands in the neck or notice anything 
peculiar about the color of her skin; that she appeared, as a matter of fact, to be 
a perfectly normal risk. 

[1, 2] We have read with painstaking care the entire record and are constrained 
to hold that the trial judge properly submitted the case to the jury. While, as al- 
ready indicated, Drs. Buist and Wilson expressed the opinion that Mrs. Sarkis 
must have known that she was not a well woman, they both stated positively that 
they had not disclosed to her the nature of her disease or that it would prove fatal. 
In addition, Dr. Buist testified that he had known her for about twenty years, that 
he had always found her perfectly honest, and that her general reputation was 
good. Dr. Frampton, who it must be assumed made a proper examination of the 
applicant in order to determine whether she was a good risk for insurance, was 
unable to find anything wrong with her. As more than one inference could be 
drawn from the testimony, the court could not say, as a matter of law, that Mrs. 
Sarkis intended to deceive the company and to perpetrate a fraud upon it by her 
answers, which were representations and not warranties, to the questions pro- 
pounded by the medical examiner. 


The appellant argues that this case is controlled by the principles announced 
in Johnson v. New York Life Insurance Company, 165 S. C. 494, 164 S. E. 175. 
We think, however, that the cases are easily distinguishable. In the Johnson Case 
the insured stated in his application that he did not drink spirits or other intox- 
icants in any quantity at all; that he had only taken an occasional drink in the 
past, and had not taken any of them to excess in the last five years. The un- 
disputed testimony, as stated in the opinion, showed that, during the five years 
immediately preceding the signing of the application, Johnson had been treated by 
his physician for alcoholism on ten different occasions, on one of which he was 
confined to the hospital, that some of such periods of illness would last from one 
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to four weeks, and that he was advised by one of the attending physicians to dis- 
continue the use of alcohol as the physician thought it would ruin his health. This 
court held that the facts were clearly of such nature that Johnson could not fail 
to know them when answering the question in the application as to his consultation, 
of a physician; certainly they were of such nature that he would be conclusively 
presumed to know them. 

In the case at bar the facts testified to by the several witnesses present, as dis- 
closed by the evidence recited, a different situation. The case is more nearly like 
Rogers v. Insurance Company, 135 S. C. 89, 133 S. E. 215, 45 A. L. R. 1172, where 
the defendant complained that the applicant answered falsely the questions relating 
to previous ailments and surgical operations, with the intent to deceive and defraud 
the company into the issuance of the policy applied for by him. While there was 
testimony to the effect that the insured had been operated on for cancer, it was un- 
disputed that he had not been told by the surgeon who performed the operation, or 
by any one else, that he had cancer; and the physician who examined him for the 
company testified that he found no evidences of cancer or, as happened in the pres- 
ent case, anything that indicated that Rogers at the time was not in good physical 
condition or was not a good risk for life insurance. In that case, as in the present 
case, testimony was offered as to the good character and honesty of the insured. 
The court held that it was for the jury to say, under all the testimony, whether the 
insured, at or before the time he answered the question, had cancer, and whether, 
when answering the questions, held to be representations and not warranties, he 
knew that he had or had had cancer, if this were the case, and whether he answered 
as he did for the purpose of defrauding and deceiving the insurance company. 

[3] In response to questions asked him. Dr. Buist stated that Mrs. Sarkis un- 
questionably had lymphatic leukemia, and that her condition as to her glands and 
skin in April and May, 1929, was perfectly obvious, and that this condition he 
thought should have been apparent to any practicing physician, if he looked or 
made an examination. Dr. Wilson testified to the same effect. Counsel for the 
defendant moved to strike out the questions and answers, and the refusal of the 
trial judge to do so is made the basis of an exception. 

The appellant contends that this parol testimony, elicited by the plaintiff for 
the purpose of showing, and which tended to show, that the defendant waived, 
through its medical examiner, Dr. Frampton, the presence of any disqualifying 
disease from which the applicant was suffering at the time, by issuing and deliver- 
ing to her the policies in question, was inadmissible for the reason that the in- 
sured, in her written applications, had agreed that “no agent or other person ex- 
cept the President, a Vice-President, the Secretary, the Treasurer or a Registrar 
of the Society has power to make or modify any contract on behalf of the Society 
or to waive any of the Society’s rights or requirements, and that no waiver shall 
be valid unless in writing and signed by one of the foregoing officers.” 

This assignment of error is without merit. It does not appear from the record 
that any objection was made to the admission of the testimony. But, even so, 
under the decisions of this court, Judge Featherstone properly efused to strike it 
out and correctly held that it made a question of waiver for the jury. See Hollings 
vy. Bankers’ Union, 63 S. C. 192, 41 S. E. 90; Wingo v. Life Insurance Company, 
155 S. C. 206, 101 S. E. 653: McLane v. Insurance Company, 154 S. C. 366, 151 S. 
E. 608: McLaurin v. Life Insurance Company, 115 S. C. 62, 104 S. E. 327; Fender 
v. Insurance Company, 158 S. C. 331, 155 S. E. 577; McGuinn v. Life Insurance 
Company, 171 S. C. 136, 171 S. E. 793. 

All exceptions are overruled, and the judgment in each of the cases is affirmed. 

Blease, C. J., and Carter, J., concur. 

W. C. Cothran, A. A. J. (concurring in result). 

_ I concur in the result of this opinion solely upon the ground that the allegation 
in the answer of a denial of “each and every other allegation in said complaint 
contained not herein admitted” is not such an admission of the plaintiff’s complaint 
as would guarantee to the defendant the right to open and reply either in the offer- 
ing of evidence or in the argument to the jury. 

Bonham, J., concurs. 
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INTERNATIONAL ORDER OF TWELVE KNIGH1S & DAUGHTERS OF 
TABOR OF TEXAS v. SNELL. No. 1482. 
Court of Civil Appeals of Texas. Waco. June 7, 1934. 
72 Southwestern Reporter (2d) 1107. 
1. INSURANCE. 


Failure of sick member of fraternal benefit society to pay special taxes to 
endowment and burial departments thereof precluded recovery of death and burial 
benefits, notwithstanding provision of by-laws of local lodge prohibiting suspen- 
sion of member for nonpayment of dues during sickness. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

2. INSURANCE. 

Grand fraternity of fraternal benefit society held not liable for sick benefits 
due to deceased member during illness where obligation to pay such benefits was 
assumed solely by local lodge and each local lodge was allowed to determine for 
itself the amount of sick benefits that it would pay to a member. 

(For other cases, see Insurance, Dec. Dig. § 790.) 


Appeal from County Court at Law, McLennan County; Aubrey Morris, Judge. 

Suit by P. H. Snell against the International Order of Twelve Knights & 
Daughters of Tabor of Texas. Judgment for plaintiff and defendant appeals. 

Reversed and rendered. 

Barney A. Garrett, of Waco, for appellant. 

R. D. Evans, of Waco, for appellee. 

ALEXANDER, Justice. 

P. H. Snell filed this suit against International Order of Twelve Knights & 
Daughters of Tabor, a fraternal benefit society, to recover the sum of $300 alleged 
to be due on an insurance certificate issued by the defendant on the life of plain- 
tiff's mother, Mollie Snell; also the sum of $75 claimed to be due as a burial 
fund, $298 claimed to be due as sick benefits, and reasonable attorney’s fees and 
penalties as provided by statute. The insurer defended mainly on the ground that 
the insured had failed to pay the necessary dues and assessments and had allowed 
her policy and other benefits to lapse. In reply, the plaintiff alleged that long 
prior to the death of the insured she became totally and permanently disabled and 
entitled to certain sick benefits which should have been applied to the payment of 
her dues so as to keep her policy and other benefits in good standing, and that 
by reason thereof same had not lapsed. The jury, in answer to the special issues, 
found, in substance, that the insured, Mollie Snell, became totally and permanently 
disabled on July 22, 1928, and remained so until her death on January 20, 1932, 
and that she was in good standing with the defendant order at the time she 
became disabled. The court entered judgment for the plaintiff for the sum of $300 
insurance, $75 burial fund, $298 sick benefits, $80.76 penalties, $50.52 interest, and 
$75 attorney’s fees.,The defendant appealed. 

[1] The endowment certificate sued on bound the order to pay to the bene- 
ficiary named therein the sum of $300 upon the death of the insured only in the 
event she was in good standing with the endowment department at the time of 
her death. In order to keep in good standing, it was necessary for the member to 
pay a tax to that department of $1.50 per quarter, and a failure to pay such tax 
on or before the first day of the first month of the endowment quarter ipso facto 
suspended such member. The undisputed evidence shows that the insured ceased 
to pay the tax to the endowment department on December 1, 1930. Consequently 
all rights under the certificate lapsed long prior to the death of the insured 
unless, as contended by appellee, the insured on account of her illness was excused 
from the payment of the endowment tax. It is appellee’s contention in this con- 
nection that under the by-laws a member cculd not be suspended from the endow- 
ment department for the failure to pay the endowment tax during illness, and, 
since the jury found that the insured was totally disabled from the time she ceased 
to pay the tax to the time of her death, the certificate remained in force. In 
support of this contention, the appellee cites certain provisions of the by-laws of 
the local tabernacle, wherein it is provided as follows: “A member cannot be sus- 
pended for non payment of dues during the time he is sick so as to prevent him 
from pursuing his usual avocation. * * * Members cannot be suspended for 
monthly dues during the time they are sick. The dues must be paid out of their 
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weekly payments.” The record reveals, however, that the above-quoted provision 
constitutes a part of the by-laws of the local lodge or tabernacle and relates solely 
to the right to retain membership in the local lodge, the dues to be paid therefor, 
and the sick benefits to be received therefrom, and has no relation whatever to 
ihe endowment tax to be paid in order to retain membership in the endowment 
department. Under the constitution of the order, the endowment department is 
entirely separate and distinct from all other departments. It is régulated exclu- 
sively by the by-laws of that department, and is in nowise affected by the rules 
aud regulations provided for the government of local lodges. Since the insured 
iailed to pay the endowment tax in accordance with the rules of the order, the 
appellee had no right to recover on the endowment certificate. 

What has been said with reference to the right to recover on the endowment 
certificate applies alike to the right to recover the burial fund of $75. The con- 
stitution provides that, in order to secure the benefit of the burial fund, the 
member is required to pay to the burial department a burial tax of $1.50 per year, 
and that any member who fails to pay such tax on or before the 3lst day of 
December of. each year is automatically suspended. In this instance the insured 
failed to pay the burial tax, and therefore was not entitled to recover the burial 
benefits. While illness relieved the member of the neecessity of paying monthly 
dues to the local lodge, it furnished no excuse for the failure to pay the annual 
burial tax. 

[2] Each local lodge was allowed to determine for itself the amount of sick 
benefits that it would pay to a member during illness. The obligation to pay such 
benefits was one that was assumed solely by the local lodge, and the Grand 
Fraternity, appellant herein, was in nowise responsible therefor. Hence appellee 
was not entitled to recover from the appellant for any uncollected sick benefits due 
his mother by the local tabernacle. 

The judgment of the trial court is reversed, and judgment here rendered that 
the appellee recover nothing herein. 


PATTON v. KANSAS CITY LIFE INS. CO. No. 7870. 
Supreme Court of Appeals of West Virginia. May 15, 1934. 
Rehearing Denied July 26, 1934. 
175 Southeastern Reporter 334. 
1. INSURANCE. 

Under life policy proviso exempting insurer from double liability if death 
should result from insured’s violation of law, insured’s comparatively trivial viola- 
tion which is not such as in ordinary course of events might reasonably be 
expected to be attended with fatal consequences, will not preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Conduct of insured in relation to fight held such comparatively trivial viola- 
tion of law as not to preclude under double indemnity provision of life policy, 
though proviso exempted insurer from double liability if death resulted from 
insured’s violation of law. ” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Under life policy proviso exempting insurer from double liability if insured’s 
death should result from injury intentionally inflicted by another, recovery for 
‘leath resulting from fracture of skull caused by fall the result of blow in face 
struck by fist of another held not precluded, where blow, but not fatal result, was 
intentionally inflicted. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Syllabus by the Court. 

1. Under a double indemnity clause of life insurance policy, a proviso exempt- 
ing the company from extra liability if death should result to the insured from any 
violation of law by him, recovery will not be precluded if the violation in which 
he was engaged when killed was comparatively trivial and was not such as in 
the ordinary course of events might reasonably be expected to be attended with 
fatal consequences. 
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2. Under a double indemnity clause of a life insurance policy, a proviso 
exempting the company from extra liability if death should result to the insured 
trom injury intentionally inflicted by another, recovery will not be precluded 
where the insured died of fracture of the skull caused by a fali, the result of a 
blow in the face struck by the fist of another, where the blow but not the fatal 
result was intentionally inflicted. 

Error to Circuit Court, Greenbrier County. 

Action by Mary Edith Patton against the Kansas City Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Price, Smith & Spilman and J. M. Woods, all of Charleston, for plaintiff in 
error. 

Dillon, Mahan & White, of Fayetteville, for defendant in error. 

MAXWELL, Judge. 

On this writ of error, awarded the defendant to a judgment against it for 
$2,555.04 on conditional verdict upon defendant’s demurrer to the evidence, there 
is involved a double indemnity provision of a life insurance policy. Upon the death 
of the insured, the company without protest paid the face of the policy, $2,500, 
but denied liability for double indemnity. 

The insured, Cecil M. Patton, plaintiff’s husband, died February 24, 1933, of 
an injury received by him three days previously. The occurrences leading up to 
and involving the injury took place in the city of Lewisburg between 9 and 10 
o'clock at night. 

Patton and a man by the name of Fulwider met on a street. There followed 
au altercation resulting in Fulwider’s striking Patton several blows with his fist. 
When Patton indicated that he had had enough, Fulwider left the scene and 
walked rapidly to the office of a magistrate about two hundred yards distant. 
Patton followed and was heard by a witness to say, “I’ll show you, I'll show 
you.” Fulwider knew that Patton was following him but ignored the fact. Both 
men were unarmed. Upon reaching the magistrate’s office, Fulwider entered and 
closed the door behind him. The magistrate was not present but Fulwider immedi- 
ately announced to the four or five men there present (including a state police- 
man) that he had just had a fight and had come to submit himself to the magis- 
trate. The policeman said he would call the magistrate, but at that instant a noise 
was heard as though somebody was bumping against the outside of the door. 
Fulwider quickly opened the door wide and left the office. The policeman was 
close behind him. The others followed. Just outside the door were Patton and 
Fulwider’s father-in-law, Coffman. As Fulwider went out he said. to Coffman, 
“This is my fight, you don’t have to mix in it.” Instantly he struck Patton in the 
face with his fist, knocking him over backwards. Patton’s head struck the edge of 
a piece of timber which was being used to cover an excavation in the street. His 
skull was fractured and death followed. 


Coffman died before the case came to trial. The supposition is that he, having 
seen the difficulty down the street, hastened to the magistrate’s office and was 
undertaking to hold the door to prevent Patton from entering. As to whether 
Patton tried to strike him with his fist, the evidence is in conflict. Plaintiff's evi- 
dence denies this proposition; defendant’s affirms it. Under the defendant’s de- 
murrer to the evidence the doubt on this point must be resolved against the 
demurrant. 


“Upon a demurrer to evidence, the demurrant in this state is not held to 
waive any of his competent evidence; but, where it conflicts with that of the 
demurree, it will be regarded as overcome, unless it manifestly appears to be 
already and decidedly preponderant. He waives all objection to the credit of the 
testimony demurred to, admits all inferences of fact that may be fairly deduced 
from the evidence, but only such facts as are fairly deducible, and refers it to the 
court to deduce such fair inferences.” Talbott v. West Virginia C. & P. Ry. Co., 
42 W. Va. 560, 26 S. E. 311. 


But even if it be considered that Patton was striking Coffman, nothing 
apparently serious was taking place. Coffman was about the same size as Patton 
and only fifty-three years of age. There is nothing in the record to indicate that 
he was not of normal vigor. Taking as true Fulwider’s statement that he pushed 
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Patton and Coffman apart, the justification for his immediately striking Patton 
does not appear. 

[1-2] Under the double indemnity article of the insurance contract, the defend- 
ant assumed double liability “if the death of the insured shall result, independently 
and exclusively of all other causes, from bodily injury, effected directly by exter- 
nal, violent and accidental means. * * *” But there is a proviso that there 
shall be no liability under that article for death resulting from injury intention- 
aliy inflicted by another, or from any violation of law by the insured. 


The defenses are that Patton’s death was not accidental, but resulted from an 
injury intentionally inflicted by Fulwider, and from decedent’s violation of law 
These points will be considered in their inverse order. 


If Patton’s conduct immediately before he received the blow at the magis- 
trate’s door was unlawful, it was of such character as not to be suggestive of 
grave consequences. It was not such as in the ordinary course of events would 
have occasioned much injury to another or would have brought dire consequences 
to himself. The contractual clause which excepted the insured from protection of 
double indemnity if death resulted from violation of law by the insured must be 
interpreted in the light of usual and ordinary experiences of mankind. The causal 
connection must be plain. A narrow, constrained interpretation is not reasonable. 
\ mild departure from the narrow path, such as in the ordinary course of human 
events would not be fraught with dire consequences, should not be seized upon 
in condemnation of the transgressor. Our case of Martin v. Mutual Life Insur- 
ance Company, 106 W. Va. 533, 146 S. E. 53, 56, involved a situation similar to 
the one at bar. Martin went to Dr. Brannon’s office and accosted him with violent 
words. Brannon retired to his inner office and closed the door between his two 
rooms. Martin opened the door and entered the back room with a threat. Brannon 
shot him. The action was on the double indemnity article of Martin’s insurance 
contract. The policy contained a provision that the double indemnity should not 
be payable if the insured’s death should result from any violation of law by the 
insured. That condition was pleaded as a defense. We upheld recovery by the 
plaintiff. We were of opinion that the evidence was not such as “to compel a 
verdict that the insured’s death resulted proximately from a violation of law by 
him.” Judge Lively quoted with approval from Murray v. New York Life Ins. 
Co., 96 N. Y. 614, 48 Am. Rep. 658, 660: “If the violation of law in which the 
deceased was engaged was trivial, although calculated to some extent to excite 
opposition or resistance, but the taking of life was a result which no reasonable 
man could have contemplated as likely to follow from the unlawful act, there 
would be no such relation between the act and the death that the former could be 
said to be the cause of the latter.” Consult Tabor v. Commercial Cas. Insurance 
Co., 104 W. Va. 162, 139 S. E. 656, 57 A. L. R. 968; Lovelace v. Travelers’ Pro- 
tective Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638. 
On these principles, we reach the conclusion that at the time plaintiff’s decedent 
received the blow which resulted fatally, he was not engaged in unlawful conduct 
within the meaning of the contractual provision discussed. 


[3] Did Patton’s death result from injury intentionally inflicted by Fulwider? 
That Fulwider did not intend to kill him seems obvious. The circumstances all 
indicate that consequences wholly unanticipated by Fulwider, and which would not 
have been anticipated by any other man in like circumstances, followed the deliv- 
ery of the blow. In reason, we are persuaded, that, though the blow was inten- 
tional, Patton’s falling and striking his head against the sharp edge of a heavy 
timber was accidental. His death resulted from the accidental contact of his head 
with the timber and not directly from the blow by Fulwider. He could not reason- 
ably have foreseen that the blow he was delivering would be followed by such 
disastrous consequences. Thus is negatived intent on his part to kill Patton. 

Of the many cases to which we have been referred, the one most clearly in 
point is Union Accident Company v. Willis, 44 Okl. 578, 145 P. 812, L. R. A. 
1915D, 358. There, the insured, walking on a public street, was struck in the face 
by another and knocked down. Death resulted from his head striking the pave- 
ment. Under the policy, no indemnity was to be paid for “injuries * * * inten- 
tionally inflicted upon the insured by himself or some other person.” The court 
held that though the blow was intentionally inflicted, the fatal result was not. 
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Recovery by the beneficiary under the policy was upheld. This analysis, in our 
opinion, is founded in reason. By way of accentuation of the principle involved 
and presenting contrasted facts, we note the case of Matson v. Travelers’ Insur- 
ance Co., 93 Me. 469, 45 A. 518, 74 Am. St. Rep. 368. A provision of the policy 
there involved excluded “intentional injuries, inflicted by the insured, or by any 
other person, except burglars, or robbers.” The insured, without fault on his part, 
was violently assaulted by another person who intended to injure him. Recovery 
under the policy was refused by the court. 

In the light of the principles stated and authorities cited, the defendant’s 
initial proposition that Patton’s death was not the result of an accident is not 
well taken. 

For us to attempt a discussion of any considerable number of the many 
cases cited by able counsel in their exhaustive briefs would protract this opinion 
to unjustifiable length. Other than the above mentioned cases of this jurisdiction, 
we think that the Willis Case, already discussed, is most in point of all the cases 
cited by the plaintiff in support of her contention. The cases relied on by the 
defense are distinguishable in principle or on the facts. 


With this background, we affirm the judgment of the trial court. 
Affirmed. 
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ATLANTIC LIFE INS. CO. v. VAUGHAN. No. 6456. 
Circuit Court of Appeals, Sixth Circuit. June 8, 1934. 
71 Federal Reporter (2d) 394. 
1. INSURANCE. 


As respects double indemnity for accidental death, evidence that death of in- 
sured resulted directly and exclusively within 90 days from accidental fall in bath- 
room while insured was using crutches as result of leg fracture suffered by pre- 
vious fall into ditch held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[18].) 

2. INSURANCE. 


Expert opinion evidence must be based upon conceded or proved facts, and 
naked opinion, based on mere conjecture, does not rise to dignity of evidence, 
especially when it conflicts with conceded physical facts. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. , 

Under life policies requiring insured to furnish insurer with such proof held 
condition precedent to recovery of total disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 536.) 


Appeal from the District Court of the United States for the Middle District 
of Tennessee; John J. Gore, Judge. 

Suit by Mary V. Vaughan against the Atlantic Life Insurance Company. From 
a judgment in favor of plaintiff, defendant appeals. 

Reversed and remanded for new trial. 

Cecil Sims, of Nashville, Tenn., and A. W. Parker, of Richmond, Va. (Alex- 
ander W. Parker, of Richmond, Va., and Bass, Berry & Sims, of Nashville, Tenn., 


on the brief), for appellant. 


William Waller, of Nashville, Tenn. (Seth M. Walker, of Nashville, Tenn., on 
the brief), for appellee. 


Before Moorman, Hicks, and Simons, Circuit Judges. 
Simons, Circuit Judge. 


The appeal is by an insurer from a judgment on verdict of the jury in favor 
of the beneficiary under two policies of life insurance, for double indemnity for 
accidental death, and for permanent and total disability benefits, the insurer having 
paid the ordinary life benefits prior to suit. The principal error assigned is the 
failure of the court below to grant the insurer’s motion for peremptory instructions. 

The insured, James R. Vaughan, died on the 19th day of November, 1929, the 
immediate cause of death being a pulmonary embolus. The appellee, his widow, is 
the beneficiary named in the policies. Vaughan was a contractor, and on July 19, 
1929, while inspecting work on which he was engaged, fell into a ditch and frac- 
tured his left leg. On August 25, 1929, while still using crutches as the result of 
the fracture, he slipped and fell in the bathroom of his home. Shortly thereafter 
he began to have pains in his chest, and was removed to a hospital, where he had 
several hemorrhages of the lung, and where, eighty-six days after his second fall, 
he died. An, autopsy revealed thrombosis in the left leg. from which portions had 
broken off and had circulated in the blood stream. One of these portions, or emboli, 
was found to occlude the pulmonary artery, causing the death. 


_ The policies called for the payment of double indemnity, provided: 


That the death of the insured shall result directly, exclusively and inde- 
pe “ial of all other causes, from bodily injury effected solely through external, 
violent, and accidental means, and shall not be caused or contributed to directly or 
indirectly, wholly or partially, by disease; and 


gc i That death shall occur within ninety days from the occurrence of such 
injury, * * *” 

If the first accident was the cause of death, or a contributing cause, there is 
no liability, because death did not result within ninety days from the injury caused 
by the first fall. The beneficiary’s theory, however, is that the thrombus which had 
developed in the insured’s leg from the fracture had become absorbed or organized 
before the bathroom fall; that the latter caused the formation of new clots, and 
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initiated the detachment of the embolus which obstructed the pulmonary artery and 
caused death. She contends there is substantial evidence to support her view, and 
that the fact issue is concluded by the verdict of the jury. If she is wrong in this, 
and if the thrombus resulting from the leg fracture on July 19, 1929, persisted 
to the date of the second accident, then it is her contention that as a matter of law 
the thrombus was merely a condition and not in any sense a cause of death, the 
sole and proximate cause thereof being the accidental fall in the bathroom on Au- 
gust 25, 1929. 


Five physicians testified as to the cause of the insured’s death. Of these, Dr. 
Sanders and Dr. Keller were in attendance prior to death, Dr. Woodruff conducted 
the autopsy, and testified from the facts by it disclosed, and Dr. Goodpasture and 
Dr. Tigert qualified as experts. All of the medical testimony, except that of Dr. 
Sanders on his direct examination, was in accord to the effect that the leg frac- 
ture was a contributory cause of death. Dr. Keller signed the death certificate on 
November 20, 1929, after being present at the autopsy on the previous day. He 
certified that the fracture of the leg was a contributory or secondary cause of 
death, and reaffirmed this conclusion as a witness. Dr. Woodruff was of the opin- 
ion that the first thrombosis must be attributed to the direct injury to the smaller 
veins of the ankle at the time of the fratcure, as well as to the inactivity of the 
left leg following the first accident. The fall in the bathroom did not in his opin- 
ion dislodge the embolus which brought about the death. The time interval was 
too great to have dislodged the large embolus which he found at the autopsy. In 
addition to the medical testimony, Haley Vaughan, son of the insured, the first one 
to see him after his fall in the bathroom, testified that his father had said that in 
falling he had struck his hip. 

In his direct examination Dr. Sanders testified that in his opinion the embolus 
which occluded the pulmonary artery and caused the insured’s death was caused 
or in some way produced by an injury to the left leg at the time of the bathroom 
fall, and that the earlier accident which produced the fracture did not in any re- 
spect contribute to it. Standing alone, and upon a factual rather than a con- 
jectural basis, this evidence would have supported the verdict. On cross-exam- 
ination, however, Dr. Sanders testified that it is impossible to look at the outside 
of a man’s leg and tell whether it is in the thrombosed condition if the smaller 
veins are involved; that he could not say whether the thrombus inside the bone 
was dissolved or whether it continued after the insured fell into the ditch, and that 
nobody could tell. He testified that it was entirely possible for an embolus from 
the thrombus which followed the fracture to have traversed the blood stream 
into the pulmonary artery, and that it was entirely possible for the death to have 
had that particular origin. When pressed for the basis of his original opinion, he 
explained that he first assumed there was a blow on the left leg somewhere, though 
he didn’t look for it. He next assumed that an embolus had broken from a throm- 
bus in the left leg. From this assumption he had to conclude that the thrombus 
was caused by some disease or blow. Assuming the insured had no diseased con- 
dition, a further conclusion was that there was a traumatic injury to the blood 
vessel as a result of the second accident, though he found no evidence of that 
fact. 

[2] We conclude from this that Dr. Sanders’ evidence on cross-examination 
was completely destructive of his original opinion, and, there being no other proof, 
there was no substantial evidence to submit to the jury on the theory that the second 
accident was the sole cause of death. While the courts will give wide latitude to 
the reception of expert opinion evidence, we think it axiomatic that it must be 
based upon conceded or proved facts, and that a naked opinion, based obviously on 
mere speculation and conjecture, does not rise to the dignity of evidence, especially 
when it is in conflict with the conceded physical facts disclosed by the autopsy. 


We come then to the contention that the thrombosis which followed the frac- 
ture was a mere condition during the existence of which death occurred, but which 
did not cause it; the bathroom fall being the sole, moving, and proximate cause of 
the dislodging of the embolus and the resulting death, and reliance is placed upon 
Manufacturers’ Accident Indemnity Company vy. Dorgan, 58 F. 945, 22 L. R. A. 
620 (C. C. A. 6), and Mutual Life Insurance Co. v. Dodge, 11 F.(2d) 486, 59 A. 
L. R. 1290 (C. C. A. 4). The first of these cases involved a situation wherein a 
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temporarily defective heart action caused a fall into the water, where drowning 
resulted, and the second is the well-known novocaine case [see Pope v. Prudential 
Insurance Co., 29 F.(2d) 185 (C. C. A. 6), and Maryland Casualty Company v. 
Massey, 38 F.(2d) 724, 71 A. L. R. 1428 (C. C. A. 6)], wherein hypersusceptibility 
to the drug rendered a normal application of it fatal. Neither the disease in the 
one case nor the personal idiosyncrasy in the other was recognized as a cause of 
death. Neither of the cases is apposite. If in the one case the deceased suffered 
death by drowning, the drowning was its proximate cause, no matter what caused 
the fall into the water, and even though one is susceptible to novocaine, it is the 
administration of the drug that causes the death none the less. 

The test here is whether the death is directly traceable to the first injury and 
attributable to it as an active, direct, and contributing cause of it. Had Vaughan’s 
fall in the bathroom fractured his skull or broken his neck, and as a result he had 
died, the Dorgan and Dodge Cases might have been controlling, for in that event 
there would have heen no death-causing injury attributable to the first fall, how- 
ever its results may have placed him in a position where he met with the second 
accident. Another consideration contributes to our conclusion. Had Vaughan’s 
second accident occurred and death resulted within ninety days of his fall into 
the ditch, we have no doubt that liability could have been based and recovery had 
upon the theory that the first fall was the accidental cause of death. If we are 
right in this, it follows that the first fall was a contributing cause, even though, un- 
fortunately for the beneficiary, it falls without the terms of the policies. We think 
the District Judge was in error in denying the motion for directed verdict. 

There is also in the case a question of the timeliness of the notice to the in- 
surer, and a claim of waiver by the beneficiary. In view of our conclusions on 
the merits, we find it unnecessary to give consideration to them. 

[3] The judgment below included the sum of $300 for disability benefits on 
the theory that the insured was totally disabled from the time of the bathroom 
fall to the date of death. No proof of such disability was furnished the insurer, 
as required by the policies. This is a condition precedent to recovery, and Berg- 
holm v. Peoria Life Insurance Company, 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 
416, is controlling on that issue. The judgment in this respect must also be set 
aside. 

Reversed and remanded for new trial. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
SINGLETARY. No. 3607. 
Circuit Court of Appeals, Fourth Circuit. June 11, 1934. 
71 Federal Reporter (2d) 409. 
1. INSURANCE. 


Total and permanent disability of insured by group life policy cannot be 
predicated on injury not preventing performance of his customary work and 
curable by operation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Evidence in action on employees’ group insurance policy held insufficient to 
take to jury question whether plaintiff became totally and permanently disabled to 
pursue any gainful occupation before termination of his employment. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3, INSURANCE. 

Mere fact that disease, disabling employee, originated during period covered 
by group insurance policy, is insufficient to sustain action thereon, but disease must 
ie reached stage permanently and totally disabling insured while policy was in 
0 2. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4, INSURANCE. 
‘ Testimony in action on employees’ group insurance policy that insured had 
cen unable to work since date before termination of his employment and physi- 
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cians’ testimony as to their opinions that insured was permanently disabled at 
such time and at time of trial held insufficient to create issue for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

Letter from plaintiff in action on railway employees’ group insurance policy 
to chief of railway company’s insurance department, describing plaintiff’s dis- 
ability, held admissible to show that proof of disability was furnished. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeal from the District Court of the United States for the Western District 
of South Carolina, at Greenville. 

At Law. Action by Luther H. Singletary against the Equitable Life Assurance 
Society of the United States. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

H. J. Haynsworth, of Greenville, S. C. (C. F. Haynsworth, of Greenville, 
S. C., on the brief), for appellant. 

James H. Price, of Greenville, §. C. (James D. Poag and W. A. Bull, both 
of Greenville, S. C., on the brief), for appellee. 

Before Parker and Soper, Circuit Judges, and Meekins, District Judge. 

Soper, Circuit Judge. 

This is an action to recover upon a policy of group life insurance issued by 
defendant to the Southern Railway Company for the benefit of its employees. 
The plaintiff held a certificate under this policy insuring his life in the amount of 
$5,000 and containing a provision for payment of the full principal sum upon 
proof of total and permanent disability. In April, 1932, plaintiff brought this suit 
in the court of common pleas of Greenville county, S. C., to recover the full 
amount under the policy, alleging that he became totally and permanently disabled 
while in the employ of the railway, and the cause was removed to the District 
Court upon the ground of diversity of citizenship. Trial before a jury resulted in 
a verdict and judgment for the plaintiff, and defendant has taken this appeal 
relying principally upon the refusal by the trial court of its motion for directed 
verdict, urged upon the ground that there was no substantial evidence of total and 
permanent disability while plaintiff’s certificate was in force. 

The policy contained, in paragraph 10, the usual disability provision, to the 
effect that: “If proof shall be furnished the Society that any employee insured 
under this policy has before having attained the age of 60, become wholly dis- 
abled by bodily injuries or disease, and will be wholly and presumably permanently 
prevented thereby for life from pursuing any and all gainful occupations, the 
Society will pay * * * the full amount of the insurance on such life.” Para- 
graph 7 of the policy provides that: “The insurance under this policy upon the 
life of any employee covered by this contract shall automatically cease and deter- 
mine * * * upon termination of such person’s employment with the employer. 
* ¥* *'' Premiums on the policy were paid monthly in advance by the employer 
and were deducted from the pay of employees. 

Plaintiff was in the employ of the Southern Railway for seventeen years, and 
at the time of the trial was 51 years old. His position was that of chief clerk to 
the roadmaster at Greenville, S. C., and his duties were almost exclusively clerical, 
consisting in the main of bookkeeping and stenography. On June 8, 1931, a dispute 
arose between plaintiff and his superiors as to the application of a small amount 
of money some years before, and plaintiff was discharged from the service. The 
evidence is conflicting as to whether plaintiff was informed of his discharge on 
that day, but it is established beyond question that the discharge became effective 
at least by June 15, 1931, the date to which his salary was paid. The slight differ- 
ence in dates is not material in this case. 

In the short interval between June 8th and 15th, plaintiff made a number of 
efforts to adjust the matter of his discharge, going first, on the afternoon of 
June 8th, to see the chief engineer of maintenance of way and structures on his 
private car in the Greenville yards. An unsuccessful conference there was inter- 
rupted by the starting of the train, and the plaintiff alighted while the train was 
in motion. According to his evidence, he struck his knee against a small right of 
way post in doing so, and the blow caused him considerable pain. The injury con- 
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sisted of an internal derangement of cartilage at the knee joint, later causing 
water on the knee, and plaintiff was required to use a cane thereafter when walk- 
ing. On the next day, however, June 9th, plaintiff made a trip to Charlotte, N. C., 
ina further effort to get back or retain his job, and he did not go to a doctor 
until that afternoon. He received further treatment for his knee from his family 
physician on June 17th and 19th, and on September 8th, went to see Dr. White, a 
bone specialist in Greenville, who advised an operation. So far as appears, none 
had ever been performed up to the time of the trial. 

[1] There is no evidence, beyond the broad assertion made by plaintiff and 
his wife that he was unable to work after June 8, 1931, to show that the injury to 
plaintiff's knee alone rendered him totally and permanently disabled. While pain- 
ful, it did not altogether prevent him from walking; and he was seen walking 
with a cane that summer at his place in the mountains, by a number of witnesses. 
In December, 1931, he went hunting. His own physician declined to testity that 
the knee injury alone would prevent plaintiff from performing the clerical work 
to which he was accustomed, and admitted that the condition could be cured by an 
operation. This view is in accord with medical testimony offered by the defendant 
that plaintiff could walk to work and successfully perform clerical duties, and 
that an operation would restore the knee to normal condition. Total and_ per- 
manent disability cannot be predicated upon such a condition; for, even if it could 
be viewed as total while it continues, it cannot be viewed as permanent when 
admittedly curable. Garrison v. United States (C. C. A.) 62 F.(2d) 41, 42; United 
States v. Clapp (C. C. A.) 63 F.(2d) 793, 795; Eggen v. United States (C. C. A.) 
58 F.(2d) 616, 620. 

[2, 3] The only contention of any force made to sustain the verdict is that 
piaintiff was disabled by a combination of the knee injury with two other condi- 
tions from which he was suffering, kidney trouble and amoebic dysentery. There 
was testimony that plaintiff passed a kidney stone on June 9, 1931, while on the 
train going to Charlotte, and of his having done so on other occasions; but there 
was no evidence that the condition was permanent in character, although at times 
it affected his ability to work. The most serious trouble from which plaintiff was 
suffering was the dysentery. It was testified that he had periodic attacks of this 
disease, usually during the summer, for several years prior to 1931. He was 
usually disabled for a week to a month when these attacks came on. In the fall of 
1931 he had a particularly severe attack, and by June, 1932, an abscess of the liver 
had developed, accompanied by partial paralysis, which made it necessary for 
plaintiff to go to the hospital. He responded to treatment and was able to walk 
ou leaving the hospital, but apparently has never recovered to an extent which 
permits him to do any work. 


We do not think, however, that there was any substantial evidence that plain- 
tiff became totally and permanently disabled prior to June 15, 1931, the date on 
which his employment came to an end and the insurance automatically terminated, 
in accordance with the provisions of the policy. The serious condition which we 
have just described did not develop until the fall of 1931 or the spring of 1932, 
and there is no evidence that plaintiff was suffering from a disabling attack of 
dysentery in June, 1931. He had worked up to June 8th, without complaint, and 
made repeated efforts in the following week to regain his job. He did testify that 
he had an attack of dysentery on June 8th, but there is no indication in the evi- 
dence that it was other than mild, and a number of witnesses testified without 
contradiction that all through the summer of 1931 he appeared normally strong 
and healthy, except for his limp. There is no medical testimony to show that 
plaintiff was seriously afflicted with dysentery, or prevented thereby from working 
during that time. In this state of the evidence, we cannot agree that it might 
reasonably be concluded that plaintiff's condition was such, on or prior to June 
15, 1931, as to wholly and presumably permanently prevent him, for life, from 
pursuing any and all gainful occupations. We must view the evidence, it is true, 
in the light most favorable to the plaintiff and draw in his favor all the inferences 
fairly deducible from the facts which his evidence establishes [Lumbra v. United 
States, 290 U. S. 551, 54 S. Ct. 272, 273, 78 L. Ed. ; Garrison v. United States 
(C. C. A.) 62 F.(2d) 41; Caldwell v. Volunteer State Life Ins. Co., 170 S. C. 
294, 170 S. E. 349]; but the only inference that can fairly be drawn from the 
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testimony is that during the life of his policy plaintiff had at best a temporary 
partial disability from his curable knee injury, and a quiescent disease that became 
active and perhaps disabled him six months or a year later. The mere fact that 
a disease has its origin during the period covered by insurance is not sufficient to 
sustain an action on the policy; the disease must have reached a stage permanently 
and totally disabling the insured, while his policy is in force. Lumbra v. United 
States, supra; United States v. Diehl (C. C. A.) 62 F.(2d) 343, 345; Hicks y. 
United States (C. C. A.) 65 F.(2d) 517; United States v. Rodman (C. C. A.) 
68 F.(2d) 351. Dysentery does not render all who are afflicted with it totally 
and permanently disabled, and there was no medical testimony in this case to 
show the seriousness and probable permanency of the disease during the life of 
the policy. United States v. Hairston (C. C. A.) 55 F.(2d) 825. 

[4] We have not overlooked the fact that plaintiff and his wife both testified 
that he had been unable to work since June 8, 1931. His physician testified also 
that he thought plaintiff permanently disabled at that time “without an operation.” 
These statements simply reflected the opinion of the witnesses that plaintiff could 
not work until operated on because of the condition of his knee, and were insuff- 
cient to create an issue for the jury. Likewise irrelevant, of course, was the state- 
ment of another expert, Dr. Cunningham, that in his opinion plaintiff was dis- 
abled at the time of the trial. 

|6] Defendant complains also of the admission in evidence of a letter from 
plaintiff to the chief of the group insurance department of the railway, in which 
the nature of plaintiff's disability is described. We think the letter was properly 
admitted to show that proof of disability was furnished, and the trial judge 
instructed the jury that they were to limit their consideration of it to that issue. 

For the reasons stated, there was error in refusing defendant’s motion for a 


directed verdict, and the judgment must be reversed and the case remanded for 
a new trial. 


Reversed and remanded. 
LIFE INS. CO. OF VIRGINIA v. RHODES et al. No. 3632. 
Circuit Court of Appeals, Fourth Circuit. June 11, 1934. 
71 Federal Reporter (2d) 413. 
INSURANCE. 


In action on life policy providing for double indemnity for accidental death 
and excluding death from bodily infirmity, whether death of insured was caused 
solely from blood poisoning which developed after he accidentally mashed his 
finger or whether diabetes was a contributing cause held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Western District 
of South Carolina, at Greenville, at Law. 

Action by Kathleen Rambo Rhodes, Mary Emma Rambo, and Ann Rambo, 
minors, and L. M. Whatley, guardian ad litem for each of them, against the Life 
Insurance Company of Virginia. From a judgment in favor of plaintiffs, defendant 
appeals. 

Affirmed. 

A. C. Todd, of Greenwood, S. C. (Robert E. Henley and S. J. Hilton, both 
of Richmond, Va., and Grier, Park, McDonald & Todd, of Greenwood, S. C.,, 
on the brief), for appellant. 

Douglas Featherstone and Calhoun A. Mays, both of Greenwood, S. C. (Mays 
& Featherstone, of Greenwood, S. C., on the brief), for appellees. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Nortucort, Circuit Judge. 

This is an action at law instituted by the appellees (herein referred to as the 
plaintiffs) against the appellant (herein referred to as the defendant) in the court 
of common pleas for Greenwood county, S. C., in August, 1932. The action was 
removed by the defendant to the District Court of the United States for the 
Western District of South Carolina, on the ground of diversity of citizenship. 
At the trial, the jury brought in a verdict in favor of each of the plaintiffs, who 
were beneficiaries under the policy, for the amount sued for ($1,840.17), and upon 
this verdict judgment was entered from which action this appeal was brought. 
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The defendant issued an insurance policy on the life of one William L. Rambo, 
in the sum of $5,000, with double indemnity in case of accidental death. The 
insured died on May 10, 1932, at Greenwood, S. C., and the defendant paid the 
face of the policy ($5,000.00), but denied liability under the indemnity provision 
for the additional amount. 

The insured accidentally mashed one of the fingers of his right hand in using 
a jack to raise his automobile. This accident happened on the 17th day of March, 
1932, and the injury was treated by a doctor. The infection from the wound began 
to spread, and the finger was removed at the joint and a short time later there 
was a second operation. On May 10, 1932, insured’s arm was amputated, and three 
hours later he died. The medical evidence was to the effect that the insured had 
developed blood poisoning or septicemia. Shortly after he was taken to the hos- 
pital on May 1, 1932, an urinalysis disclosed sugar, a symptom of diabetes. 

The contention on behalf of the defendant was that diabetes was a con- 
tributing cause of his death and that the septicemia resulting from the accident 
was not the sole cause. On the other hand, there was some evidence on the part 
of the plaintiff tending to show that the symptoms indicating diabetes were them- 
selves the result of the septicemia caused by the accident. At the conclusion of 
the evidence, a motion was made on behalf of the defendant for a directed verdict, 
which motion the trial judge overruled. The only question here is whether this 
action of the court below was error. 

The additional indemnity provision, the only part of the policy necessary to 
be considered, provides for the payment of an additional sum of $5,000 upon 
receipt of satisfactory proof of death occurring “directly and independently of 
all other causes as the result of bodily injury, effected solely through external, 
violent and accidental means, * * *” and, further, that “This agreement to 
pay an increased amount in the event of death from bodily injury does not cover 
* * * death resulting directly or indirectly from bodily or mental infirmity. 
2s 5 3° 

The evidence given by the doctors was conflicting, but we are of the opinion 
that there was sufficient evidence, if believed by the jury, to prove that the 
insured’s death was “effected solely through external, violent and accidental 
means” and independently of all other causes. 

A full and complete discussion, by Judge Soper of this court, of a similar 
question, will be found in the case of the Jefferson Standard Life Insurance Co. 
v. Lightsey (C. C. A.) 49 F.(2d) 586, 588, where we held that the question there 
involved was one for the jury. In the Lightsey Case, Judge Soper said: 

“It must be admitted that the evidence produced by the insurance company for 
the consideration of the jury made out a strong case tending to show that the 
death of the insured was not due solely to the accident; but, on the contrary, 
there was the evidence of the plaintiff’s physician which tended to show that the 
accident was the sole cause of death, and we are unable to say, after a con- 
sideration of the whole case, that only one reasonable inference, and that favor- 
able to the defendant’s contention, could be drawn. We think, rather, that the 
conflict of testimony created an issue for the jury to decide, and that the action 
of the District Judge in refusing to direct a verdict in the defendant’s favor was 
correct.” 

Here we find a similar situation. There was what was termed by Anderson, 
Circuit Judge, in the case of the AStna Life Insurance Co. v. Allen (C. C. A.) 
32 F.(2d) 490, 493, a “battle of experts.” In the Allen Case the court said: 

“* * * But we think the jury were, as already noted, at liberty to dis- 
tegard the conflicting and highly speculative theories of the experts, and to con- 
clude that the causa causans of the death was the accident, effecting its fatal 
result in undetermined ways. It cannot be denied that the processes of life and of 
death are still, in their essential nature, unfathomed mysteries; that health and 
sickness are phenomena, the causes of which frequently remain unknown. The 
jury knew that Dority was hurt and died; they were warranted in finding that 
the hurt was the cause of his death, without also finding that the theory of bac- 
terial infection, as a link between the hurt and his death, was established.” 

The charge of the learned trial judge was clear and fair and was not excepted 
to on behalf of the defendant. There was substantial evidence to support the ver- 
dict of the jury, and the judgment of the court below is accordingly affirmed. 
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AMERICAN NAT. INS. CO. v. WESTERFIELD. No. 4—3516. 
Supreme Court of Arkansas. July 2, 1934. 
73 Southwestern Reporter (2d) 155. 
1. INSURANCE. 


Under requirement of group policy that proof of such total disability be fur- 
nished as to justify presumption that disability exists and will continue throughout 
life of insured and will wholly prevent him from earning money, proof need not 
in fact convince insurer, but would be sufficient if it justifies presumption of dis- 
ability to an intelligent judgment reasonably exercised. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. i noes 

Where group policy provided that due proof of disability must be made with- 
out specifying time within which such proof must be made, time when insured 
gave notice and proof held immaterial, where insurer requested postponement of 
suit by insured under policy to determine if insured’s disability was permanent. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

3. INSURANCE. ; i a j 

In suit on group policy, conflicting opinions of expert witnesses as to whether 
insured was permanently disabled were resolved in insured’s favor by verdict of 
jury for amount of disability benefits provided for in policy sued on. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. ; ; 

Allowance of penalty and attorney’s fees in suit on group policy held proper, 
where jury found there had been no failure to furnish proof and that suit had not 
been brought prematurely. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. ; 

Where group policy provided that benefits should be payable upon receipt of 
individual certificate and of due proof of occurrence of events upon which payment 
of benefit was contingent, allowance of statutory interest from a date about 60 
days after day on which proof was submitted held proper. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

6. INSURANCE. 

In suit under group policy, attorney’s fees of $300 held not excessive, where 
sum recovered under policy was $2,000. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Suit by M. J. Westerfield against the American National Insurance Company. 
From a judgment for the plaintiff, the defendant appeals. 

Affirmed. ; 

Coleman & Riddick, of Little Rock, for appellant. 

W. L. Jean, of Little Rock, for appellee. 

SMITH, Justice. 

_ On December 1, 1927, appellant insurance company delivered to the city of 
Little Rock its group policy of insurance covering the lives of the members of the 
Little Rock police and fire departments, with certain disability benefits accruing 
while the policy was kept in force by the payment of the annual premium re- 
quired by the policy. 

Appellee was, and for many years had been, a member of the city’s fire depart- 
ment, and was the captain of one of the fire companies. Proper payments of pre- 
miums was alleged, and does not appear to be questioned. Appellee alleged that 
while so employed, and while entitled to the benefits of the group policy, he be- 
came totally and permanently disabled, and he brought this suit to recover the dis- 
ability benefits which he was entitled to receive under the policy. 

_ The policy contained the following conditions upon which the disability benefits 
might be demanded: 

“1. That due proof is furnished the Company that the said person has suffered 
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subsequent to the date hereof for a period of at least six months either (a) total 
disability, (b) entire and irrecoverable loss of sight of both eyes, (c) loss of use 
of both hands, or of both feet, or one hand and one foot. * * * 

“3. That if proof of total disability is furnished, the said total disability must 
be shown to be such as to justify the presumption that it would continue through- 
out the entire subsequent life of the said person and during that time wholly pre- 
vent the said person from pursuing any occupation for wages, compensation, or 
profit. 

“4. That the company prior to the granting of the benefit shall be permitted to 
make such examination of the person as may in reason be required to convince 
that the conditions necessary for the granting of the benefit have been fulfilled.” 


Appellee alleged his total disability and that he had made the proof thereof 
which the policy required. The suit was defended upon the grounds: (1) That 
the insured was not totally and permanently disabled; and (2), if so, that sufficient 
proof thereof had not been made to confer the right to sue. 

At the trial from which this appeal comes the question of disability was sub- 
mitted under instructions conforming to numerous previous decisions of this court 
on that subject, and the testimony, to which further reference will be made, was 
sufficient to support the finding that appellee was totally and permanently disabled. 


[1] The serious question in the case is whether the testimony shows sufficient 
compliance with the provisions in regard to notice set out above. Paragraph 3 on 
this subject, above quoted, requires that proof of total disability be furnished 
such as to justify the presumption that the disability exists and will continue 
throughout the life of the insured and during that time wholly prevent him from 
pursuing any occupation for wages, compensation, or profit. Effect must be given 
to this provision, because the parties have so contracted. But this does not mean 
that the insurer must in fact be convinced. On the contrary, the proof is sufficient 
if it justifies the presumption of disability to an intelligent judgment, reasonably 
and fairly exercised. Missouri State Life Ins. Co. v. King, 186 Ark. 983, 57 
S.W.(2d) 400, 405; section 507, chapter Insurance, 14 R. C. L. p. 1337. 

[2] The question was also raised and was submitted to the jury whether proof 
of disability was made within a reasonable time. This question was considered in 
the recent case of American National Ins. Co. v. Chastain (Ark.) 65 S.W.(2d) 899, 
0, which was a suit upon a similar—if not, indeed, the identical—policy sued on 
herein. The appellant here was the appellant there, and it was there contended, as 
it is here contended, that proof was not made within the time required by the pol- 
icy. It was there pointed out that no time was specified in which proof was re- 
quired to be made. An instruction was requested in that case to the effect that 
there could be no recovery unless the proof was made within a reasonable time, 
which was modified to provide “that due proof should be made of the disability 
by appellee before he could recover.” It was there held that: “The court was within 
the law in modifying the instruction and in refusing to give it in the form re- 
quested by appellant.” In so holding we quoted from the case of Sovereign Camp, 
Woodmen of the World, v. Meek, 185 Ark. 419, 47 S.W.(2d) 567, as follows: “Un- 
der a benefit certificate providing for recovery if insured should suffer bodily in- 
jury and furnish satisfactory proof of total disability, held the right to recover 
depends upon insured’s total disability during the life of the certificate, and not 
upen the receipt of the proof of total disability, no time being fixed (in the 
policy) for making such proof.” 

However, in this case, the question of the reasonableness of the time within 
which the notice and proof of disability should be furnished appears to be unim- 
portant, for the reason that the insurer suggested and requested a postponement 
of the suit for an additional period of six months for the purpose of ascertaining, 
after that lapse of time, whether the disability from which the insured was then 
admittedly suffering, was, in fact, permanent. 

[3] Now, upon the question whether the suit was prematurely brought for the 
reason that proof had not first been furnished sufficient to justify the presumption 
that the insured was totally and permanently disabled, it may be said that the testi- 
mony upon that issue was to the following effect: The city clerk, the custodian of 
the policy sued on, testified that on December 16, 1932, he made written application 
to the insurer for proper blanks for making proof of insured’s disability. These 
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blanks were duly furnished. One of these was the “Claimant’s Statement,” which 
was filled out and dated December 29th and signed by the insured. This statement 
recited that the disability began June 25, 1932, and was occasioned by a ruptured 
appendix, for which an operation was performed 9—13—31, and a second 10—27— 
{. The name and address of the surgeon performing the operations was given, 
and the statement was made that the insured was unable to perform labor and was 
totally and permanently disabled. 

A statement was made, as part of the proof, by the attending surgeon, which 
was duly verified, to the effect that following the appendix operation a rectal ab- 
scess came on immediately after the:abdominal wound closed, resulting in a dis- 
ability which the surgeon stated was “permanent and total at this time.” 

The city clerk, as the custodian of the city’s records and of its pay rolls, made 
the “Employer’s Statement,” which was attested by the chief of the fire depart- 
ment. This statement showed the insured’s retirement from the fire department 
because of his disability. These proofs were transmitted by registered mail to the 
insurer. 

These “proofs” were not regarded as sufficient, and the request was made that 
the insured submit himself to an examination by a surgeon selected by the insurer. 
This request was complied with and the examination made, and it is insisted that 
the report thereof left the permanency of the insured’s disability in doubt, and for 
this reason a postponement of the suit for six months was suggested by the in- 
surer. This doctor testified at the trial that the insured was totally disabled at 
the time of his examination, but it was his opinion that if the fistula was cured, 
as it might be by one or more operations, the insured might do light work, but 
that he could not thereafter do heavy work even though the operations were suc- 
cessful. It was the opinion of another doctor who also examined the insured that 
one or more successful operations would probably entirely restore the insured so 
that he would not be disabled, and that he thought these operations could be suc- 
cessfully performed. It may be said that a third operation was performed on the 
insured after his proof had been submitted, which did not relieve his condition, 
and the opinion was expressed by three physicians who testified on behalf of the 
insured that an incurable condition existed which rendered the insured totally and 
permanently disabled. These conflicts of opinion, which are always found where 
experts express opinions, were resolved in the insured’s favor by the verdict of 
the jury for the amount of the disability benefits provided for in the policy sued 
on. 

[4] It is insisted that the court erred in allowing a penalty and an attorney's 
fee, and that the fee allowed was excessive, and that error was committed in award- 
ing judgment for interest. The insistence is that the insurer had not denied li- 
ability, but had asked for additional proof, which the insured refused to furnish. 
This proof appears, however, to have been the same proof covered by the blanks 
originally furnished for that purpose, which had previously been filled and returned. 
Besides, as has been said, the insured had submitted himself to an examination at 
the hands of a surgeon selected by the insurer, and the jury was, therefore, war- 
ranted in finding that there had been no failure to furnish proof and that the suit 
had not been prematurely brought. 

[5] Interest appears to have been calculated from a date about sixty days later 
than the date on which the proof was submitted, which the court evidently found 
was a reasonable and sufficient time for payment. The policy itself provided that 
the benefits should be payable “upon receipt of the individual certificate and of due 
proof of the occurrence of the events upon which the payment of the benefit is 
contingent.” It appears, therefore, that interest was properly allowed. The pen- 
alty is fixed and allowed by the statute. 

[6] The attorney’s fee was fixed at $300. The sum recovered under the policy 
was $2,000. The attorney’s fee does not appear to be excessive when compared 
with other fees in such cases which have been approved by this court. 


There appears to be no error, and the judgment will be affirmed. It is so 
ordered. 
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WASHINGTON NAT. INS. CO. et al. v. PHINIZY. No. 23766. 
Court of Appeals of Georgia, Division No. 1. June 26, 1934. 
175 Southeastern Reporter 387. 
INSURANCE. 


Where term accident policy gave insurer right to cancel and option to refuse 
renewal premiums, insured could not recover earned premiums paid by him, on 
insurer's refusal to accept renewal premium. 


(For other cases, see Insurance, Dec. Dig. § 198[5].) 


Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Suit by Dozier Phinizy against the Washington National Insurance Company 
and others. Judgment for plaintiff, defendants’ motion for a new trial was over- 
ruled, and defendants bring error. 

Reversed. 

sright, Theus & Brannen and Geo. G. McCoy, all of Savannah, and Chauncey 
Middlebrooks, of Atlanta, for plaintiffs in error. 

Syllabus Opinion by the Court. 

MacIntyre, Judge. 

Suit was for the premiums paid by the plaintiff on a policy of accident insur- 
sice, since May 15, 1921, the day on which the policy was issued and the first 
premium paid by him. He set up that the defendants had wrongfully and in bad 
faith canceled the policy at a time when he was not in arrears in the payment of 
any premiums and while he had pending a claim under the policy. The jury 
returned a verdict for the plaintiff for the full amount sued for. The policy sued 
ou contained the following provisions: “The company may cancel this policy at 
any time by written notice delivered to the insured cr mailed to his last address 
as shown by the records of the company, together with cash or the company’s 
check for the unearned portion of the premiums actually paid by the insured, and 
such cancellation shall be without prejudice to any claim originating prior 
thereto. * * * The acceptance of any renewal premium shall be optional with 
the company.” The premiums were paid monthly, and kept the policy in force for 
one month, after which time, unless the premium was paid within the grace 
period (five days), the policy would lapse at the option of the company. The 
evidence showed that upon receipt of a premium from the insured, after the lapse 
of the policy, the defendant company wrote a letter to the insured to the effect 
that it was canceling the policy and refusing the renewal premium and returned 
to him in such letter a check to cover such premium. The pending claim of the 
liaintiff was paid by the defendants. The defendants moved for a new trial, which 
was overruled, and to this judgment exceptions were taken. Held: The policy of 
accident insurance involved in this case was a term accident policy, which could 
be canceled by the insurer as provided therein, and the acceptance of a renewal 
premium was entirely optional with the company. The policy had no paid-up 
insurance value, cash surrender value, or extended insurance value. In these cir- 
cumstances, upon a cancellation of the policy by the insurance company and its 
refusal to accept a renewal premium, as provided in the policy, an action by the 
insured for the earned premiums paid by him on the policy would not lie, and, 
under the decisions of this court in National Life & “Accident Ins. Co. v. Chastain, 
46 Ga. App. 842, 169 S. E. 380; Hall v. Provident Life & Accident Ins. Co., 48 
Ga. App. 359, 172 S. E. 721, a verdict against the insured was demanded, and the 
court erred in overruling the insurer’s motion for new trial. 

— reversed. 

Broyles, C. J., and Guerry, J., concur. 


BANKERS’ HEALTH & LIFE INS. CO. v. BROWN. No. 23570. 


Court of Appeals of Georgia, Division No. 1. June 26, 1934. 
175 Southeastern Reporter 387. 
1. INSURANCE. ; : ‘ 
Life insurer’s refusal to pay on ground that insured, while convict on chain 
gang, fraudulently misrepresented that he was employed carpenter, held not “re- 


fusal in bad faith” authorizing recovery of attorneys’ fees (Civ. Code 1910, § 
2549). 
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“Refusal in bad faith” is any frivolous or unfounded refusal in law 
or in fact to comply with the requisition of the policyholder to pay accord- 
ing to the terms of his contract and the conditions imposed by statute. 
(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 

In suit on life policy, where there was evidence that insured was not on 
chain gang when he made application, submitting questions whether insured made 
alleged misrepresentation that he was employed carpenter, and whether such mis- 
representation was material held proper. 

“Material representation” in application for life insurance is one that 
would influence a prudent insurer in determining whether or not to accept 
the risk or in fixing the amount of the premium in the event of such 
acceptance. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

Whether insured was in good health when application for life policy was 
made and policy delivered held for jury, notwithstanding testimony indicating that 
insured had cancer five months after application was made. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. 

In suit on life policy, charge that failure to state material fact, if not fraudu- 
lent, does not void, but willful concealment of material fact enhancing risk will 
void policy, held not error (Civ. Code 1910, § 2481). 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Syllabus by the Court. 

The evidence supports the verdict, except as to the award of attorneys’ fees; 
and, for reasons stated in the body of the decision, none of the special grounds of 
the motion for a new trial discloses reversible error. 

Broyles, C. J., dissenting. 

Error from City Court of Savannah County; Davis Freeman, Judge. 

Suit by Martha Brown against the Bankers’ Health & Life Insurance Com- 


pany. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 


Affirmed on condition. 
Shelby Myrick, of Savannah, and Turpin & Lane, of Macon, for plaintiff in 
error. 


Connerat & Hunter, of Savannah, for defendant in error. 
MacIntyre, Judge. 


Martha Brown brought an action against the Bankers’ Health & Life Insur- 
ance Company, on a policy of life insurance issued by said company, to recover 
$200, the amount of insurance carried, $50 damages, and $50 attorneys’ fees. The 
jury returned a verdict against the defendant for $200 and $50 attorneys’ fees. 
The exception is to the judgment overruling the insurer’s motion for a new trial. 

In its answer the defendant admitted the execution of the policy declared 
upon and the payment of all the premiums due thereon. The defendant pleaded 
that in replying to certain questions propounded to him in his application for 
insurance, Joe Harris, the insured, made statements which were false and fraudu- 
lent, material to the risk, unknown to the insurer, and which made the contract 
of insurance null and void. Said statements were (a) that he was a carpenter, 
(b) that he was earning $5 a week; and (c) that he was employed. The plea 
avers that these answers were false and fraudulent because “at said time, and for 


‘some time prior thereto, the said Joe Harris was a convict on the chain-gang of 
Chatham County, Georgia.” 


The first special ground is merely an elaboration of the general grounds, 
which will be considered later. 7 

[1] The second special ground avers that that part of the verdict and judg- 
ment which award the plaintiff $50 attorneys’ fees is not supported by the evi- 
dence. Attorneys’ fees are awarded in a case like this one when the refusal of 
the insurer to pay is “in bad faith.” Civ. Code 1910, § 2549. “Bad faith” means 
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“any frivolous or unfounded refusal in law or in fact to comply with the requisi- 
tion of the policyholder to pay according to the terms of his contract and the 
conditions imposed by statute.” Cotton States Life Ins. Co. v. Edwards, 74 Ga. 
220 (4). Under the facts of this case, the question of the ‘liability of the insurer 
was a close one, and we see nothing in the record to indicate that the insurer’s 
refusal to pay was in bad faith. See New York Life Ins. Co. v. Tarbutton, 45 
Ga. App. 97 (2), 100, 163 S. E. 229; Globe, etc., Ins. Co. v. Poolas, 36 Ga. App. 
767 (2), 138 S. E. 336; Continental Ins. Co. v. Wells, 38 Ga. App. 99, 142 S. E. 
900; Southern Ins. Co. v. Ray, 40 Ga. App. 262, 149 S. E. 304. It follows that the 
part of the verdict awarding attorneys’ fees is not supported by the evidence. 


[2] In the third special ground it is averred that the “court erred in sub- 
mitting to the jury the question of the materiality of the misrepresentations of 
Joe Harris to the effect that he was a carpenter, was earning $5 a week, and was 
employed at the time he signed the application for insurance,” and the question 
“as to whether or not the insured, Joe Harris, made the alleged misrepresenta- 
tions.” The basis of these contentions is the following charge of the court: “You 
inquire first, and determine, whether or not the evidence shows that this applica- 
tion was made while he was on the Brown Farm. If it was, then you will ascer- 
tain whether or not it was material, and * * * a material representation is 
one that would influence a prudent insurer in determining whether or not to 
accept a risk or to fix, in some cases, the premiums, in the event of such accept- 
ance. Now, then, if it has been established by the evidence that this application 
was signed—made—while this man was on the chain-gang, and that the man 
receiving the application did not know the fact that he was on the chain-gang, if 
he was there, would have influenced him not to accept the policy—not to accept 
the risk and issue the policy—then the company would be excused from paying 
on that particular ground.” It is urged in the ground that this charge is erroneous 
(a) “because the evidence showed without contradiction that the misrepresentations 
were made by Joe Harris with reference to his being employed as a carpenter 
at the rate of $5 a week, and as to his being employed at that time in the above 
capacity,” and (b) because “the evidence showed without contradiction that the 
misrepresentations were material to the risk.” 


It occurs to us that the charge complained of submitted to the jury the 
question as to the time when the alleged false misrepresentations were made 
rather than the fact of their being made. The evidence shows conclusively that 
the insured had been sentenced to serve a term on the chain gang which covered 
the time when the application for insurance was made, and tends strongly to 
show that he was a “trusty” at that time. However, the evidence does show 
that when the application was made, the insured was at the home of the 
beneficiary and did not have on a prison uniform. We hold that the court did 
not err “in submitting to the jury the question as to whether or not the insured 
** * made the alleged misrepresentations.” We also think that the court 
properly submitted to the jury the question of the materiality of the answers 
made in his application for insurance. “A ‘material representation’ in an applica- 
tion for life insurance is ‘one that would influence a prudent insurer in deter- 
mining whether or not to accept the risk, or in fixing the amount of the premium 
in the event of such acceptance.” Lee v. Metropolitan Life Ins. Co., 158 Ga. 
517 (2), 123 S. E. 737. This rule is approved by accredited text-writers, and fol- 
lowed by both the appellate courts of this state, and further citation of authority 
would be useless. “The truth and materiality of representations are generally 
questions of fact for determination by the jury; but, where all the testimony 
relating to a question of fact excludes every reasonable inference but one, the 
issue becomes an issue of law for determination by the court.” Empire Life 
Ins. Co. v. Jones, 14 Ga. App. 647 (3), 82 S. E. 62; New York Life Ins. Co. v. 
Hollis, 177 Ga. 805, 807, 171 S. E. 288; Jefferson Standard Life Ins. Co. v. 
Henderson, 37 Ga. App. 704, 141 §. E. 498. Most of the Georgia cases where 
it has been held that the materiality of the representation is not a jury question 
have reference to instances where it appeared conclusively that the insured was 
afilicted with an incurable disease, or where he stated falsely that he had not 
been attended by any physician. We know of no case in this state where it 
has been held as a matter of law that answers like those in the instant case are 
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material. It is true that the insurer produced evidence that an answer to the 
effect that an applicant for insurance was not in jail, when as a matter of fact he 
was in jail, or was a “trusty,” is a material representation, and that the policy 
would not have been issued had the insurer been aware of. the untruthfulness 
of such representation. However, “this materiality, when not indisputably estab- 
lished by the evidence, is a matter for determination by a jury” (Brown, Adm’r y. 
Mutual Life Ins. Co. of N. Y., 29 Ga. App. 794 (1), 116 S. E. 559; Life & 
Casualty Ins. Co. of Tenn. v. Burkett, 38 Ga. App. 328, 336, 144 S. E 29), anda 
material representation is one which would influence “a prudent insurer,” and we 
do not think that the testimony of the defendant’s witnesses was necessarily 
conclusive upon the question as to whether or not the alleged falsity of the 
answers of the insured in this case would have influenced a “prudent insurer.” 
We hold that this ground discloses no reversible error. 


[3] It is insisted in special ground 4 that the court erred “in submitting to the 
jury the question as to whether or not the insured * * * was in good health at the 
time he signed the application for insurance, and at the date of the delivery of the 
policy.” It appears from the ground that the court charged: “Now, they claim 
* * * that at the time this policy was issued under that application, the insurer 
was afflicted with cancer, and that being the case, and the policy not having been 
received by him while he was in a condition of good health and with the first 
premium paid, that this policy is null and void.” It is insisted that “the error 
in said charge was that the plaintiff’s evidence * * * showed that at the time of 
the application for insurance * * *, and at the date of the delivery of the policy, 
and for a period of time prior thereto, the insured, Joe Harris, was afflicted with 
cancer and/or was not in good health.” 


There is some controversy as to when the applicant signed his completed 
application for insurance, but, to our minds, the evidence fairly shows that the 
application was made on September 3, 1931. The policy of insurance is dated 
September 14, 1931. It appears from the attending physician’s death certificate 
that the insured died of cancer on July 9, 1932. We quote as follows from that 
certificate: “Date of attendance February 27, 1932: disease operation for 
retropentoneal sarcoma. I did not prescribe for disease prior to last illness.” 
“How long had the deceased been ill when you were called to attend?” “Six 
mouths.” “ * * * Deceased was never treated by a physician or at a hospital 
or institution prior to my attendance. I hereby certify that I attended the 
deceased from February, 1932 to July, 1932.” Counsel for the insurer insist that 
if the insured “had been ill” six months when the doctor first attended him, it 
necessarily follows that he was sick when the application for insurance was made. 
Counsel for the beneficiary contend that since the doctor states that the insured 
had never been treated by a physician prior to the time he attended him, and that 
he did not prescribe for the deceased prior to his last illness, the only reasonable 
construction of the certificate is that the attending physician meant to say that the 
insured had been ill from February to July. This controversy we shall not 
attempt to settle. Martha Brown, the beneficiary, and at whose house the insured 
was when his application was taken, testified in part: “After his illness and 
operation in February he lived with me. I nursed him and cared for him. Before 
that in August, 1931, he was a well man. They say he died from cancer that 
he had. He had been cut in the side, and that cutting was operation from 
which he never got well. * * * Of course I do not know when the cancer started.” 
C. C. Crook testified in part: “I knew when Joe Harris went on the chaingang. 
At that time his health appeared to be good. * * * When he first went to the 
farm I saw him from time to time working around Montgomery. He did exactly 
the work the other men did. As far as I could tell on seeing him, I did not 
have any reason to think that he had cancer or any other serious illness. * * * 
When he did become ill, it was very sudden, and they had to send him to the 
Georgia Infirmary.” Irrespective of the other evidence in the case, we think 
that the testimony of the beneficiary that the insured was “a well man” in August, 
1931, coupled with the testimony of Mr. Crook, made an issue as to whether or 
not the insured was in good health when the application was made and the policy 
delivered. We therefore hold that the court did not commit reversible error 
in submitting that question to the jury. In this connection, we will state that we 
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cannot hold as a matter of law that the fact that the insured had a cancer in 
February, 1932, shows conclusively that he had it when the application for insur- 
ance was taken some five months previously, or when the policy was delivered. 

[4] Special ground 5 avers that the court erred in charging the jury ras fol- 
lows: “A failure to state a material fact, if not done fraudulently, does not void; 
but the willful concealment of such fact, which would enhance the risk, will void 
the policy.” Counsel insist: “That it was not relevant or material to the facts 
of this particular case, the correct rule of law applying in this case being, that 
if the insured failed to state material facts in his application it would void the 
policy, even though such failure was not done fraudulently and not done willfully.” 
It is further insisted that the charge was in conflict with other portions of the 
charge, and was misleading and confusing. The charge complained of is in the 
language of Civil Code, § 2481, and is abstractly correct. We are not certain 
that the charge is not applicable to the defense that the insured had a cancer 
when the application was made and the policy delivered; but, be this as it may, 
we hold that when the charge is considered as a whole, it cannot be fairly con- 
cluded that the assignment of error under consideration is good. 

Though the evidence is in sharp conflict, we are of the opinion that it 
supports the verdict, except as to the recovery of attorneys’ fees. If, when the 
remittitur from this court is made the judgment of the trial court, the plaintiff 
will write off from the verdict and judgment the attorneys’ fees awarded, the 
judgment will be affirmed; otherwise it will be reversed. The cost of bringing 
the writ of error to this court is taxed against the defendant in error. 

Judgment affirmed on condition. 

Guerry, J., concurs. 

Broyles, Chief Judge (dissenting). 
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g in the “chain gang” when he made the application for the insurance, and no 
issue of fact as to the truth and materiality of his representations. I think that 
the trial judge erred in submitting those questions to the jury, and thereafter ia 
refusing to grant a new trial. 


INDEPENDENT LIFE INS. CO. OF AMERICA v. DOWNEY. 
Court of Appeals of Kentucky. June 19, 1934. 
72 Southwestern Reporter (2d) 1008. 
1. INSURANCE. 

Insurer, sued for disability benefits, held not entitled to directed verdict on 
theory policy lapsed for nonpayment of premium, in view of allegation that pre- 
aa was tendered by mail on due date, but refused by insurer under option in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. INSURANCE. 

Insurer sued for disability benefits held not entitled to peremptory instruction 
on theory policy was void because of false statements in application respecting 
health under conflicting evidence whether insured was in good health at time of 
application. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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3. INSURANCE. as 

Insurer denying liability under disability policy, without requesting any or 
further proof, waived proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4. INSURANCE. : 

Option in insurance policy given insurer to refuse to accept premium held not 
to authorize termination of policy after liability attached under disability provision. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

5. INSURANCE. ve 1 ; 

Insured, confined to house with illness except for going into air and sun under 
physician’s directions as part of treatment for disease, would be entitled to benefits 
for illness causing “confinement within doors.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, McCracken County. ' 

Action by Luther L. Downey against Independent Life Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellant. 

L. B. Alexander, of Paducah, for appellee. 

CrEAL, Commissioner. 


On August 1, 1931, the Independent Life Insurance Company of America is- 
sued to Luther L. Downey a life policy for $5,000 which provided for payment to 
the insured of monthly benefits for disability resulting from disease. One of the 
provisions related to non-confining illness, and the other to illness which confined 
insured continuously within doors. These provisions read: 

__“The Company will pay, for one day or more, at the rate of Seventy-five 
($75.00) Dollars per month, but not exceeding one month for disability resulting 
from disease, the cause of which originates more than thirty days after the date 
of this policy, and which does not confine the Insured continuously within doors, 
but requires regular medical attention, provided said disease necessitates total 
disability and total loss of earnings or compensation from such loss of time.” 

“The Company will pay, for one day or more, at the rate of One Hundred 
Fifty ($150.00) Dollars per month for disability resulting from disease, the cause 
of which originates more than thirty days after the date of this policy, and which 
confines the Insured continuously within doors and requires regular visits therein 
by a legally qualified physician, provided said disease necessitates total loss of 
earnings or compensation from such loss of time.” 

By indorsements on the policy the disability benefits were made effective from 
the date of the policy and the company further agreed to pay the monthly benefits 
so long as the insured lived and suffered disability as therein described. 

The insured instituted this action and by his petition, as amended, sought to 
recover disability benefits at the rate of $75 per month from February 1 to June 
9, 1932, amounting to $322.50 for total disability and loss to time resulting from 
the disease of tuberculosis which did not continuously confine him within doors; 
and to recover the sum of $150 per month from June 9 to November 1, 1932, 
amounting in all to the sum of $705 for total disability and loss of time from the 
disease which continuously confined him within doors. It was further alleged that 
the insured had furnished the company with proof of his disability and had offered 
to furnish additional proof as required, but the company had denied all liability 
under the policy and denied that the policy was of any force or effect. 

By answer the company admitted that it issued the policy containing the pro- 
visions set out in the petition but denied the allegations with respect to the dis- 
ability of the insured. In a second paragraph and in avoidance of liability, it al- 
leged that the policy was issued on an application made in writing which, among 
other things represented that the applicant was sound physically and mentally and 
that his average earnings from the occupation in which he was engaged exceeded 
the monthly indemnity provided for under the policy to be issued and under all 
other accident, health, and disability policies then carried by him; that these repre- 
sentations and answers made to questions in the application were material to the 
risk and were materially considered by the company in passing upon the applica- 
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tion; that at the time he made the application and representations the insured was 
not sound physically and his monthly earnings from the occupation in which he 
was engaged did not exceed the monthly indemnity payable under this and other 
accident, and disability policies carried by him; that if the true facts had been 
known to the company it would not have issued the policy nor have accepted the 
application, nor would any other reputable insurance company, acting upon the 
usual customs and practice employed by insurance companies, have accepted the ap- 
plication, or assumed the risk. 


In a third paragraph it alleged that prior to February 1, 1932, it learned that 
plaintiff was not sound physically and that his average earnings were less than the 
monthly indemnity payable under the policy and other accident, health, and dis- 
ability policies carried by him and declined to accept from him any further pre- 
mium thereon and that the policy lapsed on the Ist day of February because of 
nonpayment of premium and became null and void and of no effect after that 
date. 


By amended answer, the company further affirmatively alleged that the written 
application made by plaintiff contained the following question: “Have you or any 
member of your family ever had tuberculosis?” The answer made by the insured 
was: “No.” It also pleaded a provision in the application, to which the insured 
by his answer assented, to the effect that the policy was to be based upon the state- 
ments of fact in the application and that the falsity of any statement made with 
the intention to deceive or that would materially affect the acceptance of the risk 
or hazard assumed would bar the right to recover on the policy; that the state- 
ment that no member of insured’s family had ever had tuberculosis was false and 
untrue, and in fact Sally Downey, a former wife of Luther Downey, died from 
tuberculosis on November 17, 1925, and at the time of her death and for a number 
of years prior thereto she and defendant had lived together as husband and wife 
and had occupied the same home; that such alleged false statement was made 
with the intent to deceive it and cause it to issue the policy sued on and does ma- 
terially affect the risk and hazard assumed by them and that neither it nor any 
other reputable insurance company acting upon the usual and ordinary custom 
among insurance companies would have accepted the application or issued the 
policy. 

A second amended answer sets out the provisions of the policy as to how and 
when premiums should be paid in order to keep the policy in continuous effect, in 
which it is in part stated: “If any such premium be unpaid at the office of the 
company in Nashville, Tennessee, or an agent designated on premium notice in 
exchange for the company’s official renewal receipt, this policy shall terminate on 
the date such payment is due. The acceptance of any premium on this policy shall 
be optional with the company without waiving any right of insured as may be 
provided in part J.” It averred that insured paid the premium on the policy up 
to February 1, 1932, and on that date tendered to the company the $16 by letter 
addressed to it at Nashville, Tenn., and that it, in the exercise of its option as set 
forth in the above-quoted provision, refused same and elected to terminate and 
avoid the policy as of February 1, 1932; that prior to February 1, it had paid 
claims to the defendant amounting to $165; and that on that date there were no 
claims filed with it which were unpaid and it had no notice of any claim of dis- 
ability upon the part of insured. The amended answer also set out certain pro- 
visions of the policy with reference to giving notice and furnishing proof of injur- 
ies or sickness and alleged that under these provisions the filing of proof of loss 
claimed under the policy is a condition precedent to the right of insured to insti- 
tute action thereon; that it received from the insured, on February 12, a letter 
requesting an illness blank for illness alleged in the letter to have been contracted 
some time before the date the premium was due and that it refused to furnish 
such proof blanks because at the time it had, in the exercise of its option, declined 
to accept the premium due February 1 and had terminated and canceled the policy; 
and that no proof of any kind relative to the disability, sought to be recovered had 
been filed with it, and therefore the action was prematurely brought. 


_ The issues were completed by replies to the answer as amended, and trial 
before a jury resulted in a verdict and judgment in favor of the plaintiff for the 
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sum sued for amounting to $1,027.50 with interest on the various installments from 
the due date, and the company is appealing. 


At the close of all the evidence appellee tendered and offered to file an amended 
petition to conform to the proof, wherein it is alleged that he became totally dis- 
abled on January 30, 1932, and that the petition by mistake of the draftsman errone- 
ously alleged that he became disabled on the lst day of February and sought recoy- 
ery accordingly. The court refused to permit this amended petition to be filed, but 
permitted it to be made a part of the record. 


The grounds urged for reversal as set forth in appellant’s brief are, in sub- 
stance: (1) That the court erred in refusing to give instruction A, which directed 
a verdict for appellant, (2) that the court erred in refusing to give instructions X, 
Y, and Z offered by appellant, (3) that the verdict is not supported by evidence and 
is contrary to instructions, (4) because of refusal of the court to render judgment 
for defendants notwithstanding the verdict, and (5) because of improper argument 
on part of counsel for appellee. 

__A consideration of the grounds urged for reversal calls for a review of the 
evidence. Appellee testified that he became ill on January 14, 1932, and on the 
15th went to the office of Dr. Shemwell but found he was not in, so went to see 
Dr. W. B. Willingham. He continued to work up until January 30, when Dr. Will- 
ingham informed him that he had tuberculosis; that he had not been able to do any 
work since that date; that on the morning of February 1 he mailed a letter directed 
to the Independent Life Insurance Company at Nashville, Tenn., containing a check 
to cover the premium due on that date; that on February 5 he notified the company 
of his condition and requested them to send blanks to make proof of disability; 
that on February 10 he received a letter from the company returning his check. 
This letter appears in evidence and is dated February 5. He introduced in evidence 
an envelope in which he testified the letter came which bears the Nashville post- 
mark as of date February 9. He again wrote the company on February 12 and 
received a letter from them dated February 13, 1932, stating that the policy lapsed 
February 1 and the claims which he made during the life of the policy for disability 
had been paid in full. It was further stated ‘in the letter that the company had 
made thorough investigation and was convinced that appellee was overinsured and 
felt that he should return half of the amount paid because of his recent disability. 
He testified that he had been married three times and his first two wives were 
dead. When asked with reference to his answer to the question in the application 
as to whether he or any member of his family ever had tuberculosis, he stated that 
he told the agent, Mr. Carlton, who took the application, that a former wife died 
with tuberculosis November 17, 1925, and the agent told him the question referred 
only to blood relatives and wrote the answer in the application; that he had pre- 
viously made application to the same agent for insurance in the Atlas Dixie Insur- 
ance Company and told him that he had a wife who died with tuberculosis, and the 
agent then said that that question referred only to blood relatives. He testified 
that from January 30 to June 9 he was under the care and treatment of his physi- 
cian and, while unable to work, was permitted to go about ; that after June 9 he was 
regularly attended by the physician and was confined to his home, except that _ 
doctor requested that he rest and sleep in the open air and sunlight and that he 
take short walks, which he did. 

Dr. Willingham testified that appellee consulted him once or twice before Janu- 
ary 30, and on.that date Dr. Shemwell, a tuberculosis specialist, made an X-ray 
which showed scar tissue on the lungs and clearly indicated that appellee was 
suffering from tuberculosis; that from and after that date appellee was unable 
to perform any labor because of the disease. He fully corroborated appellee as to 
the extent and duration of the disability. There is evidence that a letter mailed at 
the time appellee testified he mailed his check for the premium would reach Nash- 
ville in time to be distributed between 6 and 7 o’clock that evening. 

The officer or agent for the company to whom the letter was referred testified 
that it did not come to him until two or three days later. The letter from the 
company to appellee bearing date February 5, 1932, reads: 

“We are just in receipt of your nice letter of February Ist, the tone of which 
we greatly appreciate by reason of the fact that you realize our devotion to prompt- 
ness and fairness in settlement of claims. 
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“It is with regret that it becomes necessary to return your check in payment 
of premium on the policy you carried with us, but according to our records you 
carry an equal amount of Accident and Health insurance with another company 
which gives you a total of at least $300.00 per month in case of accident or illness 
and considerably more if you are confined to a hospital. 

“In view of present conditions, we feel that the maximum amount of insur- 
ance these policies would provide amounts to more each month than your net 
earnings from your regular business. It is not considered good business to have 
anyone insured against loss of earnings by reason of loss of time for an amount 
that would equal or exceed his or her earnings. 

“We feel sure your best judgment will tell you whether or not we are fair in 
our dealings with you. 

“If there is any misunderstanding on our part or if we are mistaken, we will 
be glad to reconsider the matter if you are further interested.” 

This letter which is found in the record shows that there has been an erasure 
and the figure 5 inserted in the date. There has also been a like erasure on the 
carbon copy of the letter which is introduced in evidence and the figure 5 has been 
inserted with a pencil. 

R. L. Montgomery, who qualified as an expert, testified that there has been 
an erasure in the date of the letter dated February 5, 1932. 

After testifying that the X-ray pictures show scar tissue on the lungs, Dr. 
Willingham was asked on cross-examination how long in his judgment insured’s 
lungs had been infected with the disease of tuberculosis, to which he replied: “It 
is hard to say. You can get scar tissue very early in some lungs but we usually 
figure it takes several months to form scar tissue in tubercular lungs.” He was 
asked: “About how long as you recall from the picture?” He replied: “Six months 
or a year, something like that. It might be longer and it might be shorter.” 

Appellee testified that he was operated on for hemorrhoids about November 
13, 1931, and did not know or discover that he had hemorrhoids ‘until the 9th or 
10th of that month 

Dr. J. W. Handly, medical director for the company, testified that if he had 
known that a wife of Mr. Downey died of tuberculosis and that he lived with her 
for a number of years prior to her death, he would not have accepted the application 
or permitted the company to issue the policy without a thorough examination of 
the insured, but he did not know what other companies would have done in the 
circumstances; that he had no information that insured’s wife had died with tuber- 
culosis. With reference to the statement of insured that he had an operation for 
hemorrhoids in November, 1931, the doctor was asked whether in his judgment and 
opinion the insured was afflicted with hemorrhoids in August, 1931, he replied: “I 
would say it is quite possible that he was.” 

From the history of Mr. Downey’s case and the evidence as to the condition 
disclosed by the X-ray picture, he gave as his opinion that the disease existed in 
August, 1931. C. L. Carlton testified that he took insured’s application for the 
policy and wrote the answers to the questions; that Mr. Downey gave him the 
information contained in the answers and he recorded the answers as they were 
made to him; that Mr. Downey did not tell him that a former wife died of tuber- 
culosis in November, 1925, and he knew nothing about it until a few days before 
the trial. L. T. Lindsey, the local agent for the company, testified that he first 
learned that a former wife of insured died of tuberculosis in 1925 when the appli- 
cation for the insurance was written. When asked to tell how he learned about it, 
he replied: “He was asked if any of his people had tuberculosis or had died with 
it. The best I remember I was sitting over at my desk and him and Mr. Carlton 
were sitting over at another desk and he wanted to know if that had anything to 
do with blood relatives, and they called me as a witness. and said, ‘No it did not 
have.” He was asked if Downey said anything at the time about his wife having 
died with tuberculosis, and he replied: “It seems to me he did, I won't be positive, 
hecause they explained that she was not a blood relative.” He further testified 
that Mr. Carlton was the state manager for the company at that time. 


J. L. McDaniel, manager of the company’s health and accident department, 
when asked as to when he received the check for‘the premium due February 1, 
said: “I would say it was two or three days later, the second or third of February 
and as he remembered it was a cashier’s check payable to the company.” He testi- 
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fied that there was evidently an erasure in the date of the letter, but he did not 
know who made the erasure; that the check was returned to Mr. Downey with 
that letter. In explaining why the check was returned, he stated that one reason 
not explained in the letter was that the company felt it had been imposed upon 
by a claim made by insured when he had hemorrhoids, but it was decided to pay 
the claim and not continue to carry him as a risk. 

With reference to his earnings, insured testified that from January, 1931, to 
January, 1932, he earned more than $4,000 and went into detail as to the items 
making up this sum. 

[1] In support of the first ground assigned for reversal, it is urged that the 
premium due on February 1 was not paid when due and that the policy lapsed. 
While there is evidence for the company indicating that according to the usual 
course of mail delivery, the letter containing the premium would not have been 
received until the 2d of February, it appears that it reached Nashville in time to 
have been placed in the company’s box early in the evening of February 1, and it 
was possible for the company to have received it on that date. While it is alleged 
in appellant’s original answer that the policy lapsed for nonpayment of premium 
on February 1, 1932, it is further alleged in the second amended answer that the 
premium was tendered to the company by mail on February 1, and that under the 
quoted provision of the policy, it, in the exercise of its option, refused same and 
elected to terminate the policy. Furthermore, in a letter dated February 5 attached 
to the premium check returned to appellee, the reason assigned for returning the 
check was that appellee was overinsured; and the company’s envelope in which 
this letter was mailed shows that it was placed in the post office in Nashville on 
February 9. The postmark on this envelope and appellee’s evidence that he notified 
the company of his disability by a letter of February 5 render significant the evi- 
dence as to the erasure and change in the date of the company’s letter. 

Under the allegations of the second amended answer and the proof, the con- 
tention that appellant was entitled to a directed verdict on the theory that the 
policy lapsed for nonpayment of premium is not sustained. 

[2] As a second ground assigned in support of the argument that a peremp- 
iory instruction should have been given, it is argued that the policy was void 
because of the falsity of statements in the application as set forth in appellant's 
answer as amended. As to this ground, it is first argued that the representation 
that insured was in sound health physically and mentally at the time the appli- 
cation was made was untrue, and that the disease from which insured was 
d'sabled originated prior to that date. Appellee testified that he was in good 
health at that time. While the company physician gave as his opinion that the 
disease existed at the time the application was made, the evidence of appellee's 
physician indicates that it might have originated after that time. To say the 
least, there was a conflict of evidence and an issue was made which should have 
been and was submitted to the jury under proper instructions 

[3] A third reason why an instruction directing a verdict for appellant 
should have been given is that appellee failed to furnish proof as required under 
the terms of the policy. While appellee did not make formal proof in conformity 
with the provisions of the policy, the evidence shows that he gave it notice of 
his disability and asked that he be furnished blanks for making proof. T 
company refused to furnish blanks and denied all liability under the policy 
is an established rule that where the insurer denies liability under a disability 
policy without requesting ‘any or further proof, the proof of disability is waived. 
John Hancock Mutual Life Insurance Co. v. Cave, 240 Ky. 56. 40 S.W.(2d) 1004, 
79 A. I,. R. 848; Fidelity & Casualty Co. of N. Y. v. Hart, 142 Ky. 25. 133 S. W. 
996; Southern Life Insurance Co. v. Hazard, 148 Ky. 465, 146 S. W. 1107 

[4] In instruction Y it is stated that appellant, under the terms of the policy, 
had a right to receive or reject the premium due February 1. 1932, and mailed 
to appellant by appellee in a letter dated February 1, and authorized a finding 
for the company if the defendant returned the check tendered in payment of the 
premium. It is unnecessary to enter into a discussion concerning this provision 
in the policy further than to say that it did not authorize a termination ot the 
policy after liability attached under the disability provision. There is evidence 
that appellee did become totally disabled before the premium was due, and under 
a proper instruction the jury so found. 
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Instruction Z offered by appellant was to the effect that it was the duty 
of appellee to give written notice within 10 days from January 30, 1932, of his 
claim for disability and within 90 days thereafter to furnish proof as to the 
character and extent of the disability upon which the claim was made, and 
authorized a finding for appellant if the jury believed from the evidence that 
appellee failed to give such written notice or proof of claim, either or both. 

The question as to giving notice in the form and manner required under 
the terms of the policy was properly submitted to a jury under another instruc- 
tion, and as hereinbefore indicated, proof of disability was waived by the com- 
pany. 

[5] Some question is made about the instructions given, but ahi examination 
reveals that the criticisms are not well founded, since they fairly submitted to 
the jury the issues made by pleading and proof. In this connection, however, 
it might be said with reference to argument that appellee in any event was only 
entitled to recovery for nonconfining illness because by his own evidence it is 
shown that he took short walks and remained out of doors after June 9; how- 
ever, it is manifest from the evidence that he was continuously confined after 
that date as a result of his illness and only went out into the air and sun under 
the directions of his physician as a part of the treatment for the disease. This, 
if true, was to all intents and purposes confinement within doors within the 
meaning of the terms of the policy. 

The basis for argument that the court erred in overruling appellant’s motion 
for a judgment notwithstanding the verdict is that the petition as amended only 
sought to recover disability from February 1 and alleged that the disease began 
as of that date and that the instruction authorized the finding of the jury that 
the disability began as of January 30, 1932. Appellee tendered and offered to 
fle an amended petition conforming to the evidence and alleging that the dis- 
ability began January 30, 1932. Under the proof, the court erred in refusing 
to permit the amended petition to be filed. The instruction was authorized by the 
proof; it is therefore apparent that appellant was not prejudiced by the court’s 
refusal to sustain the motion. 

As appears in the bill of exceptions, counsel for appellee in his closing 
argument said: “I want to say to you my friends, and especially to my friend 
who owns stock in the Income Life Insurance Company that the Independent 
Life Insurance Company changed the date on this letter but Downey did not.” 
It is argued by counsel for appellant that this argument was improper and prej- 
ndical and the defendant objected at the time the statement was made and 
moved the court to discharge the jury and continue the case. The question as 
to the erasure or change in the date of the letter introduced in evidence was 
a matter for legitimate argument. Reference to a friend who owned stock in an 
insurance company was, so far as the record discloses, unwarranted and impro- 
per; however, it is beyond the realm of sound reasoning to conclude that a jury 
of sensible men would be prejudiced or swayed by this statement made by 
counsel, or that it had any effect in determining the verdict. 

Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
Court of Appeals of Kentucky. June 26, 1934. 
73 Southwestern Reporter (2d) 47. 


l. INSURANCE. 

In action on disability clause of group life and health policy, judgment 
directing payment of past and future installments when due, with prov'sion 
protecting insurer if disability should cease, held not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

INSURANCE. 

Where certificates were issued under group life and health policy whereby 
insurer agreed to pay $52.12 monthly in 35 installments in event of total and 
permanent disability, but rider attached to policy provided for 60 installments 
of $31.71 each, and disability commenced after effective date of rider, rider con- 
trolled and judgment should have provided for installments payable accordingly. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from Circuit Court, Johnson County. 
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Action by Melvin Sesco against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. ‘ 

Reversed, with directions. 

William Marshall Bullitt, Bruce & Bullitt, and E. B. Cochran, all of Louis- 
ville, for appellant. 

J. L.. Harrington, of Paintsville, for appellee. 

RICHARDSON, Justice. 

This is an action on a group policy issued by the Equitable Life Assurance 
Society of the United States, a corporation, engaged in the insurance business, 
to the Consolidation Coal Company, a corporation, engaged in mining and 
shipping coal at Van Lear, Johnson county, Ky. The latter employs a large 
number of men in its business. 

The Consolidation Coal Company required each of its employees, under the 
age of 60 years, to carry insurance protecting their lives and health, as per the 
terms of the group policy, and deducted from their wages a sum sufficient to 
pay their proportionate part of the premiums due and paid under the group 
policy to the Equitable Life Assurance Society. 

Melvin Sesco was an employee of the Consolidation Coal Company, to 
whom certificates of insurance were issued, in accordance with the provisions of the 
group policy, bearing different dates, for different amounts, whereby the Equitable 
Life Assurance Society agreed to pay him $52.12 a month and a like amount on the 
same date of each succeeding month thereafter until he had been paid 35 monthly 
installments, totaling $1,824.24, in the event, while insured under the group 
policy, and before attaining the age of 60, he became “totally and permanently 
disabled by bodily injury or disease and will thereby presumably be continuously 
prevented for life from engaging in any occupation or performing any work 
for compensation or financial value, then upon receipt of due proof of such 
disability before the expiration of one year from the date of its commencement.” 

While under the age of 60, and the policy was in full force and effect and 
all premiums due thereunder were fully paid about June 24, 1932, Sesco claims 
he “became permanently disabled” by “pulmonary tuberculosis.” He presented 
proof of his disease to the insurance company and demanded payment under 
the terms of the policy and in accordance therewith. It refused to recognize 
its obligation to him, or to make payment, as demanded. 

This action was instituted to recover the aggregate amount due him in accord- 
ance with the terms and provisions of the policy, as evidenced by the certificates 
of insurance, on the ground he was “totally and permanently disabled by bodily 
injury or disease and will thereby presumably be continuously prevented for 
life from engaging in any occupation or performing any work for compensation 
or financial value.” 

The insurance company, presented numerous defenses, which, with the plain- 
tiff’s cause of action, on the evidence offered by the parties and instructions 
given by the court, were submitted to a jury, resulting in a verdict in favor of 
Sesco for the total amount of his certificates. 

[1] The judgment herein is identical with that copied in the opinion of 
the Equitable Life Assurance Society of United States v. Goble, 254 Ky. 614, 72 
S.W.(2d) 35, decided March 20, 1934. 

It is here also argued the provisions of the policy under this form of judg- 
ment “means, if (a) the Appellee dies while he is being paid the monthly install- 
ments, the balance of the installments will be paid to his beneficiary, or (b) 
he fails to furnish proof of the continuance of his disability, the installments 
cease, or (c) he recovers, the installments cease. Neither this Court nor the 
lower court nor a jury can determine at this time whether (a) the insured will 
continue to live long enough to collect all the installments, (b) he will furnish 
satisfactory proof of the continuance of the disability when called on to do so, 
or (c) he will not recover from his disability. Therefore the insured cannot now 
recover the installments to come due in the future. He can recover them only 
if he is alive to receive them. If he be dead, then the Equitable’s contract 1s 
to pay them to the beneficiary and not to the employee’s personal repre- 
sentative.” 

We disposed of the same presentment in the case of Equitable Life Assur- 
ance Society of the U. S. v. Goble, supra, and our conclusions therein control 
the foregoing questions. 
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[2] Sesco, in his testimony. fixed the commencement of his disability June 
24, 1932. He describes his ailment thus: “I was taken sick in the mines on the 
4th.day of June and had what is called a hemorrhage of the lungs and went 
home and after 1 got home I had another hemorrhage—liked to have died. I 
could not walk around tor a long time, and then I had several small hemor- 
rhages and was bed-fast for a long time and had a bad cough all of the time 
and smothered and I can’t get around and do anything.” 

The testimony of Drs. Wells, Castle, and Pickelsimer corroborates that of 
Sesco. The Equitable offered no evidence and and the case was submitted to 
the jury on appropriate instructions. 

The judgment entered cn the verdict directed a recovery of the Equitable 
‘the sum of $52.12 per month beginning August Ist, 1932 * * * until it had paid 
35 payments or installments totaling $1,824.20.” The jury’s verdict was $1,750, and 
except for clerical misprision, we are unable to account for the 35 monthly pay- 
ments or installments of $52.12 each totaling $1,824.20. However, no question as 
to this discrepancy is raised. Attached to and made part of the group policy of 
Sesco we find the rider effective as of August 1, 1931, containing a table of 
installments, as follows: 

“Amount of Insurance $1,750.00 

“Number of Monthly Disability Installments—Sixty. 

“Amount of Each Monthly Disability Installment $31.71.” : F 

The judgment should have provided for the recovery of 60 installments of 
$31.71 each, instead of 35 installments of $52.12. The court overlooks the rider 
attached to the group policy. “Undoubtedly the payment of the money is con- 
trolled by the contract provision which states how much shall be paid. That 
contract provision in this case is contained in the rider or amendment to the 
group policy.” 

The judgment is reversed for the purpose of correction in this respect, and 
for proceedings consistent herewith. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. PATRICK. 
Court of Appeals of Kentucky. June 26, 1934. 
73 Southwestern Reporter (2d) 49. 
1. INSURANCE. 


In action on disability clause of group life and health policy, judgment 
directing payment of past and future installments when due, with provision pro- 
tecting insurer if disability should cease, held not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

2. INSURANCE. 

_In action on total and permanent disability clause of group life and health 
policy, instruction held adequately to submit the issue whether second operation 
for hernia could restore insured’s capacity to work. 

Court instructed jury that if it believed from evidence that insured 
became totally and permanently disabled by bodily injury or disease, 
which could not be cured by medical care and attention, and thereby 
presumably was continuously prevented for life from engaging in any 
gainful occupation in which he was fitted to engage for compensation or 
profit by his training, education, skill, natural ability or experience, then 
the law was for insured. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

3. INSURANCE. 

In action on disability clause of group life and health policy, question whether 
a second operation could remove insured’s disability from hernia held for jury, 
whose verdict, on conflicting evidence, was conclusive. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4, INSURANCE. 

_Where amount of installments for disability due under group life and health 
policy on date of verdict, as well as in future, was determinable solely by policy, 
question of amounts due and to become due held question of law for court. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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5. INSURANCE. 

In action on insurance policy, conflict in testimony and weight of testimony 
are for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

6. INSURANCE. 

Where certificates were issued under group life and health policy whereby 
insurer agreed to pay $52.12 monthly in 35 installments in event of total and 
permanent disability, but rider attached to policy provided for 60 installments of 
$31.71 each, and disability commenced after effective date of rider, rider con- 
trolled and judgment should have provided for installments payable accordingly, 

(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from Circuit Court, Johnson County. 

Action by Kay Patrick against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

Wm. Marshall Bullitt, Bruce & Bullitt, and E. B. Cochran, all of Louisville, 
for appellant. 

J. L. Harrington, of Paintsville, for appellee. 

RICHARDSON, Justice. 

This is an action on a group policy issued by the Equitable Life Assurance 
Society of the United States, a corporation, engaged in the insurance business, 
and the Consolidation Coal Company, a corporation, engaged in mining and 
shipping coal at Van Lear, Johnson county, Ky. The latter employs a large 
number of men in its business. 

The Consolidation Coal Company required each of its employees, under the 
age of 60 years, to carry insurance protecting their lives and health, as per the 
terms of the group policy, and deducted from their wages a sum sufficient to pay 
their proportionate part of the premiums due and paid under it to the Equitable Life 
Assurance Society. 

Kay Patrick was an employee of the Consolidation Coal Company, to whom 
certificates of insurance were issued, in accordance with the provisions of the 
group policy, bearing different dates, for different amounts, whereby the Equitable 
Life Assurance Society agreed to pay him $52.12 a month and a like amount on 
the same date of each succeeding month thereafter until 35 monthly installments 
were paid, totaling $1,824.24, in the event while insured under the group policy, 
and before attaining the age of 60, he became “totally and permanently disabled 
by bodily injury or disease and will thereby presumably be continuously pre- 
vented for life from engaging in any occupation or performing any work for 
compensation or financial value, then upon receipt of due proof of such disability 
before the expiration of one year from the date of its commencement.” 

While under the age of 60, and the policy was in full force and effect and 
ail premiums due thereunder were fully paid, on the 28th day of March, 1932, 
Patrick claims he “became permanently disabled” by a disease or injury known 
as “inguinal hernia.” He presented proof of his injury to the insurance company 
and demanded payment under the terms of the policy and in accordance therewith. 
It refused to recognize its obligation to him, or to make payment, as demanded. 

This action was instituted to recover the aggregate amount due him in 
accordance with the terms and provisions of the policy, as evidenced by the 
certificates of insurance, on the ground he was “totally and permanently disabled 
by bodily injury or disease and will thereby presumably be continuously pre- 
vented for life from engaging in any occupation or performing any work for 
compensation or financial value.” 

[1] The insurance company presented numerous defenses, which, with the 
plaintiff’s cause of action, on the evidence offered by the parties and instructions 
given by the court, were submitted to a jury, resulting in a verdict in favor of 
Patrick for the total amount of his certificates. 

The judgment herein is identical with that copied in the opinion of the 
Equitable Life Assurance Society of the United States v. Elijah Goble, 254 
Ky. 614, 72 S.W.(2d) 35, decided March 20, 1934. 

It is here argued the provisions of the policy, under this form of judgment, 
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“means if (a) the Appellee dies while he is being paid the monthly installments, 
the balance of the installments will be paid to his beneficiary, or (b) he fails 
to furnish proof of the continuance of his disability, the installments cease, 
or (c) he recovers the installments cease. Neither this Court nor the lower court 
not a jury can determine at this time whether (a) the insured will continue to 
live long enough to collect all the installments, (b) he will furnish satisfactory 
proof of the continuance of the disability when called on to do so, or (c) he 
will not recover from his disability. Therefore the insured cannot now recover 
the installments to come due in the future. He can recover them only if he is 
alive to receive them. If he be dead, then the Equitable’s contract is to pay them 
to the beneficiary and not to the employee’s personal representative.” 

Except the questions hereafter. considered, the grounds of reversal in this 
case are identical with those in Equitable Life Assur. Soc. of U. S. v. Elijah 
Goble, supra. On the authority of that case all questions in the present one, 
except those we shall presently discuss, were determined adversely to the Equit- 
able Life Assurance Society. 

The questions in the present one, not determined in that case, are: “The court 
should have instructed the jury that it could find that Patrick had recovered 
from his disability, and that it could find for Patrick for a part of the period 
of the alleged disability, rather than (1) for the entire period, or (2) for no 
part of it,” and “the judgment denies the Equitable due process of law in viola- 
tion of the Fourteenth Amendment of the Constitution of the United States.” 

[2] The court instructed the jury: “If it believes and finds from the evidence 
that the plaintiff, Kay Patrick, while the insurance policy herein was in full force 
and effect * * * became totally and permanently disabled by bodily injury or dis- 
ease, which cannot be cured by medical care and attention, and thereby pre- 
sumably be continuously prevented for life from engaging in any gainful occupa- 
tion in which the plaintiff is fitted to engage for compensation or profit by his 
training, education, skill, natural ability or experience; then the law is for the 
plaintiff, and you will so find for him the sum of $1824.20.” It is argued this 
instruction conclusively presumed if Patrick became disabled from hernia on 
March 28, 1932, he would automatically remain so totally and presumably per- 
matiently disabled until March 28, 1928, and, therefore, it was plainly erroneous. 


The instruction complained of required the jury to believe Patrick was 
“permanently disabled by bodily injury or disease, which cannot be cured by 
medical care or attention.” It was authorized by the pleadings and the evidence. 

[3, 4] The verdict of the jury on the facts is conclusive on the parties and 
the court. And since the amount of the installments due on the date of the 
verdict, as well as the sum and the number of the installments to accrue in the 
future, was determinable solely by the policy, therefore the amount due at the 
date of the verdict and to acrue in the future was a question of law for the 
court to determine, and in fact it was entirely unnecessary to submit same to the 
jury by an instruction. And when the court directed the clerk to enter the 
judgment on the finding of facts by the verdict of the jury, it was purely a 
question of law as to how much was at the time due under the policy, and the 
number of future installments to become due thereunder. The court, by direct- 
ing the judgment to be so entered, cured any error made in allowing the jury 
to fix the amount recoverable. The judgment in the form in which it was enter- 
ed was equivalent to an order of remittitur, to make the judgment conform to 
the provisions of the policy instead of the verdict of the jury. It allowed the 
Equitable what it was entitled to. The disability clause ot the policy, the argu- 
ment based thereon, the form of the judgment in the case, and the verdict of 
the jury, are identical with those presented in the Goble Case. It is unnecessary, 
and we are not required again to reiterate our views in respect to either of them. 

[5, 6] The insistence that the evidence is not sufficient to authorize a sub- 
mission of the case to the jury and to sustain its verdict overlooks the testimony 
ot the witnesses. Patrick described his ailment, and the physicians who treated 
him detailed their knowledge thereof, and while the testimony for the Equitable 
conflicts with the testimony of Patrick and his witnesses, it was the province 
of the jury to reconcile this conflict of evidence and arrive at its verdict 
according to the weight accorded by it to the testimony of the witnesses of the 
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respective parties. It is not the province of this court to disturb the verdict of 
the jury where the evidence is as conflicting as it is in this case. We are not 
prepared to view the criticism of the court’s instructions with that degree of 
favor requested by the Equitable. Indeed, we find no fault with the instructions, 
The court, in entering the judgment on the verdict, directed a recovery of $52.12 
per month beginning the 28th day of March, 1932. The $52.12 per month was 
authorized by the group policy. The disability provision was amended on August 
1, 1931, by the addition of a rider signed by both the Equitable and the Con- 
solidation Coal Company and securely attached to the group policy so that there- 
aiter the disability benefits, when the amount of the insurance was $1,750, should 
be payable in sixty monthly installments of $31.71 each. The judgment should have 
directed the $31.71 disability benefits paid in sixty monthly installments of $31.71, 
instead of thirty-five monthly installments of $52.12. 

For this reason alone, the judgment is reversed, with directions to correct, 
accordingly, the judgment and for proceedings consistent with this opinion. 


SMITH v. METROPOLITAN LIFE INS. CO. No. 4649. 
Court of Appeal of Louisiana. Second Circuit. June 29, 1934. 
155 Southern Reporter 789. 


1. INSURANCE. 

Death of employee who, while performing regular duties of washing out 
boiler, hecame overheated and who later died of heat exhaustion, eld not caused 
by “accidental means” within double indemnity provision of group insurance policy. 


(For other cases see Insurance, Dec. Dig. § 515.) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

On rehearing. 

Former judgment recalled and set aside, and judgment entered in favor of 
defendant affirming judgment of the lower court. 

For former opinion, see 152 So. 369. 

Jackson & Smith, of Shreveport, for appellant. 

Lewell C. Butler, of Shreveport, for appellee. 

Drew, Judge. 

This case is before us on rehearing. Plaintiff's husband, an employee of the 
Magnolia Petroleum Company, while performing his regular duties, one of which 
was the washing out of a boiler, became overheated while washing the boiler and 
died of heat exhaustion a few days later. He was protected by a policy of insur- 
ance issued by the Metropolitan Life Insurance Company, which policy provided, in 
case of death, for the payment to his beneficiary, the plaintiff herein, of an amount 
equal to one year’s annual rate of pay and for an additional amount in a like sum 
if death resulted directly and independently of all other causes from bodily injur- 
ies sustained solely through violent, external and accidental means. The vearlv rate 
of pay of deceased was $1,920. His beneficiary was paid this amount, and the 
insurance company refused to pay a like sum for accidental death. This suit fol- 
lowed and is defended on the ground that, although deceased’s death was an acci- 
dent, it was not caused by accidental means and is not covered by the policy. 

The lower court rejected plaintiff's demands, and this court reversed the lower 
court and granted judgment as prayed for, holding the death of deceased was 
accidental. We failed to distinguish between accidental death and death caused 
by accidental means. 

While this case was pending before us on application for rehearing, the 
Supreme Court of this state in the case of Parker v. Provident Life & Accident 
Insurance Company, 178 La. 977, 152 So. 583, and the Supreme Court of the 
United States in the case of Landress v. Phoenix Mutual Life Insurance Company 
et al., 54 S. Ct. 461, 78 L. Ed. —, 90 A. L. R. 1382, decided March 5, 1934, clearlh 
distinguished between death by accident and death caused by accidental means, and, 
regardless of our own views on the question, we are forced to follow the decisions 
of our state Supreme Court. 


[1] Deceased was performing his regular work and doing that which he intend- 
so 5 © 4; Qe ~ r T. ' 
ed to do. He became overheated and died as a result thereof. Under the above-cited 
decisions, his death was not caused by accidentl means. 
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Plaintiff contends that the cause of defendant becoming overheated was due 
to a defective value which caused him to be sprayed with hot mineral seal oil, but 
we have searched the record in vain and can find no legal testimony to bear out 
plaintiff's contention in this respect. It is clearly a case of deceased becoming over- 
heated while performing the regular duties he was employed to perform, and it is 
not death caused by accidental means, under the provisions of the insurance 
contract. 

It therefore follows that the former judgment of this court is recalled and set 


aside, and there is now judgment in favor of defendant affirming the judgment 
of the lower court, with costs. 


McDONALD v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 51. 
Court of Appeals of Maryland. July 13, 1934. 
173 Atlantic Reporter 580. 
INSURANCE. 

Evidence in action on insurance policy held insufficient to show insured’s 
total permanent disability preventing him from engaging in any occupation or 
work for financially valuable compensation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Adkins, Urner, and Digges, JJ., dissenting. 

Appeal from Circuit Court, Allegany County; Albert A. Doub, Judge. 

Action by John J. McDonald against the Equitable Life Assurance Society 
of the United States. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Bond C. J., and Urner, Adkins, Offutt, Digges, Parke, and 
Sloan, JJ. 

Horace P. Whitworth, of Westernport, for appellant. 

Walter C. Capper, of Cumberland, and Charles Markell, of Baltimore, for 
appellee. 

Bonp, Chief Judge. 

The appellant, McDonald, sued in this case to recover monthly benefits 
payable under a policy of insurance upon proof that the insured had before 
reaching sixty years of age become totally and permanently disabled by injury 
or disease, and to recover Lack the amount of a premium paid by him after he 
had made his claim. The policy relieved the insured from further obligation 
for payment of premiums in case of disability. Judgment was rendered for the 
defendant, upon a verdict directed by the court, and the appeal of the plaintiff 
has followed. A claim by the same plaintiff for disability from the same cause 
at an earlier time had been defeated by the adverse finding of a jury and judg- 
ment in the District Court of the United States, and the claim now asserted is 
one for continued and increased disability from the same cause in the period 
immediately following the disfosition of the first suit. 

The policy provided, more specifically, for payment of the benefits and 
waiver of premiums upon proof “that the insured became -totaly and permanently 
disabled by bodily injury or disease after this policy became effective and 
before its anniversary upon which the Insured’s age at nearest birthday is 60 
years.” And “disability” was defined in a clause that: “Disability shall be deemed 
to be total when it is of such an extent that the Insured is prevented thereby 
from engaging in any occupation or performing any work for compensation of 
financial value, and such total disability shall be presumed to be permanent when 
it is present and has existed continuously for not less than three months.” 

McDonald’s first suit, instituted in December, 1931, in the circuit court for 
Allegany county, was removed to the federal court, and tried there on September 
2%, 1932: and the judgment for the defendant was entered on October 1, 1932. 
This second suit was instituted on July 6, 1933, to recover benefits and the 
premium, as stated, for disability from.the same cause beginning on the day of 
the judement in the first suit. The second claim had been previously filed on 
March 20, 1933, about three months before the insured reached the age of sixty, 
and the benefits demanded were those alleged to have accrued up to the time 
of the institution of the suit. The record and testimony in that first suit were 
introduced in evidence in the second, and it clearly appears that in both suits, 
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apart from the different periods of disability alleged, the issue was disability 
from a disease of the heart from which the plaintiff was supposed, by himself 
and his witnesses, to have been suffering since 1928, four years before. The 
testimony in both suits covered, to a large extent, the same ground; McDonald's 
condition being reviewed in both from the year 1928. 


It has not been contended in either case that the plaintiff's mental bodily 
activities were obstructed by any injury or disease, except as they may have 
been rendered unsafe, inactivity enforced, and disability thus brought about, by 
the danger of bringing on pain or death from angina pectoris. The plaintiff's 
testimony, summarized, is that he was born on June 18, 1873, had been inured 
to hard work from childhood, principally about coal mines, and had risen to be, 
in succession, a mine manager, partner in ownership of mines, and sole owner. 
A son took charge of his mines in 1926. Thereafter the father continued to go 
to the mines sometimes, and also went by automobile to see customers, until 
October, 1929, when he quit work altogether. He was a heavy man, weighing 
about 235 pounds in 1928. In the latter part of that year, 1928, feeling some 
heart symptoms, he had consulted a physician, now dead, and had been told that 
he had angina pectoris and should cease all activities. He then went to Dr. 
Everhart, one of the witnesses in the trials, and has since been treated by him 
for angina pectoris. The plaintiff testified that he suffered from pains about 
the heart after physical exertion, or after worry and excitement, as a conse- 
quence could not attend to any business that might worry him; and as he was 
worried by any business, and even by reading newspapers, he was disabled from 
all gainful occupation as described in the policy. He did not cease all activity 
whatever. He was not forbdiden to go upstairs; at one time before October, 
1932, he climbed 162 steps to his mine, but without the knowledge of his phy- 
sician. He walked to nearby stores and to a barber shop. In February, 1932, 
he made a trip by train from his home near Cumberland to Texas, where he 
.owned an orchard. His physicians have never seen him during an attack such 
as he complains of, except once, and then the attack was mild, and over in a 
few minutes. The prescriptions for him have been doses of digitalis, and a life 
of leisure and ease, with full sleep. The medicines commonly carried about for 
immediate relief from angina pectoris were never prescribed, and no morphine 
was ever given. 

In contradiction of this testimony, physicians who examined the plaintiff 
on ‘behalf of the defendant testified that the pains and attacks described were 
not eharacteristic of angina pectoris, but were much less severe, and could have 
been brought on by conditions normal to a man of that age, that prolonged 
examinations had failed to reveal any indications of angina pectoris or dis- 
ability, and that the plaintiff would be better off if he would find some occupa- 
tion which would take his mind off himself. 


On this testimony, the plaintiff still contends that he has since 1928 been 
disabled by angina pectoris, and that the same condition, continued, has dis- 
abled him further than before 1932. It is testified that the attacks have occurred 
more frequently, and at different hours, coming on recently at night or early 
in the morning unassociated with any movement or effort, and that there are 
more severe attacks. He continues to walk about somewhat, and to go upstairs. 
In May or June of 1933, after he had made his second claim of disability, he 
rode in an automobile from his home near Cumberland to Towson and back; 
but he testifies that on the way to Towson he had pain in the heart, weakness, 
and sweating that made him stop for two hours at Frederick. In July of the 
same year, 1933, he rode from his home to Ohio and back again without incon- 
venience. While on a diet, he said, he did not stick to it very closely, and he did not 
know whether that was responsible for his condition or not. Defendant's testi- 
mony applicable to this later period, too, was, as stated, that there was no angina 
pectoris, that the attacks complained of were much milder and far different from 
those of angina pectoris, and that the plaintiff needed an occupation. 


[1] The policy having been kept alive, the insured was entitled to recover 
for disability accruing, as he alleges, upon or after the conclusion of his first 
suit, if such disability should be shown. Failure to prove the disability at one 
time did -not terminate the disability insurance. Whether the evidence now 
-adduced- was legally sufficient to prove the fact, and to require a reversal of the 
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judgment for the defendant, is a question on which the judges are not of one 
mind, but in the view of the majority it is not sufficient. It is settled as between 
the parties that the disability did not exist up to October, 1932. No new, inter- 
vening obstruction to this plaintiff’s exercise of his powers is testified to, and 
his testimony shows that he can still travel, climb stairs, and engage in other 
activities within the powers thus illustrated. And the pains and depressions he 
testifies to, if they may be said to disable him to any extent, are not sufficient to 
show the disability insured against, namely, a total, permanent disability prevent- 
ing him from engaging in any occupation or performing any work for compen- 
sation of financial value. This conelusion would require direction of a verdict 
for the defendant upon the prayers submitted, and no error is found, therefore, 
in that action by the trial court. 

Judgment affirmed, with costs. 

Urner, Adkins, and Digges, JJ., dissent. 


GRANDGENETT v. NATIONAL PROTECTIVE INS. ASS’N. No. 18088. 


Kansas City Court of Appeals. Missouri. June 11, 1934. 
Rehearing Denied July 2, 1934. 
73 Southwestern Reporter (2d) 341. 
1. INSURANCE. 

Beneficiary suing on automobile accident policy had burden of producing sub- 
stantial evidence that insured was dead and that death resulted solely from bodily 
injuries effected as provided by policy. 

Policy covered death of insured resulting solely from bodily injuries 
effected, directly and independently of all other causes, through external, 
violent, and accidental means, by the wrecking or disablement of any pri- 
vately owned automobile of pleasure car type in which insured was riding 
or driving, or by being actually thrown from within such wrecked or dis- 
abled automobile. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

In action on automobile accident policy, where evidence warranted inference 
that automobile in which insured was riding plunged into river and was wrecked 
so that bodies of occupants could have been removed therefrom by the swift cur- 
rent and occupants were never seen or heard from thereafter, and insured had led 
blameless life, case held for jury on questions whether insured was dead, and 
whether death was accidentally caused by wrecking of automobile. 

(For other cases, see Insurance, Dec. § 668[11].) 

3. INSURANCE. 

Accident insurer’s refusal to pay was not “vexatious” so as to authorize 
recovery of penalties and attorney’s fees, unless facts brought to insurer’s atten- 
tion before institution of action were sufficient to induce belief in reasonable mind 
that plaintiff beneficiary under policy was entitled to receive the benefit therein pro- 
vided. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

In action on automobile accident policy covering insured who disappeared, 
where only evidence which jury heard concerning information furnished insurer 
before suit was photographs of automobile, statements in proof signed by plaintiff 
and physician, neither of whom claimed personal knowledge of accident, and letters 
written by plaintiff and attorney, evidence held insufficient for jury on question of 
insurer’s vexatious refusal to pay, as respects recovery of penalties and attorney’s 
fees. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Jackson County; James H. Anderson, Special 
Judge. 

Suit by Kate Grandgenett against the National Protective Insurance Associa- 
tion. Judgment for plaintiff, and defendant appeals. 

Affirmed conditionally. 
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Mosman, Rogers & Buzard and Powhatan H. Jackson, all of Kansas City, for 
appellant. 

James A. Reed and James E. Taylor, both of Kansas City, James H. Hanley, 
of Omaha, Neb., and Burr S. Stottle, of Kansas City, for respondent. n 

CAMPBELL, Commissioner. 

The defendant in December, 1928, issued to N. C. Grandgenett a policy of 
accident insurance in which plaintiff, wife of the insured, was named the beneficiary. 
The policy provided that defendant would pay to plaintiff the sum of $1,200 in 
event the death of insured resulted solely from bodily injuries effected, directly 
and independently of all other causes, through external, violent, and accidental 
means by the wrecking or disablement of any privately owned automobile of the 
pleasure car type in which the insured was riding or driving, or by being actually 
thrown from within such wrecked or disabled automobile. In the nighttime on 
April 13, 1929, insured disappeared. The plaintiff notified the defendant that her 
husband had disappeared; that she claimed he was dead, and that she was entitled 
to receive the benefit provided in the policy. The defendant denied liability upon 
grounds which we will hereinafter state. Plaintiff in January, 1931, brought this 
suit to recover the sum of $1,200, penalties and attorney’s fees. She obtained a 
judgment as prayed. The defendant has appealed. 

The sufficiency of the petition to support the judgment is not questioned. The 
answer was a verified general denial. 

The defendant insists that the court erred in refusing to give its requested 
instruction in the nature of a demurrer to the evidence. 

[1] It was incumbent upon plaintiff to produce substantial evidence tending to 
show (1) that the insured was dead; (2) that his death resulted solely from 
bodily injuries effected, directly and independently of all other causes, through ex- 
ternal, violent, and accidental means, and (3) by the wrecking or disablement of 
an automobile in which he was riding. 

On April 6, 1929, insured, his wife, and their youngest child, Nellie, lived in 
River Sioux, Iowa. On the day last named the insured went to Pender, Neb., at 
which place three of his children resided. On Saturday, April 13, 1929, about 7:15 
o'clock p. m., the insured and Hother Headley, husband of insured’s daughter Jo- 
sephine, left Pender in a model T Ford automobile, intending to go to a “fish 
camp” located on the Missouri river, about 28 miles distant. They were next seen 
about 10 or 11 o’clock that night at the home of Herbert V. Birk, one-fourth mile 
west of the river. Mr. Birk was personally acquainted with the occupants of the 
automobile, talked with them a few minutes, and gave them information concerning 
the way to the camp. Thé insured and his son-in-law left the Birk home, drove 
east toward the river upon an unplowed strip of land, and Mr. Birk watched them 
until they were about “half way” to the river. Neither insured nor his son-in-law 
were again seen or heard from. On Sunday, April 14, Maurice Grandgenett, the 
insured’s son, evidently became alarmed because his father and brother-in-law had 
not returned to Pender. On the night of that day he went to the Birk home and 
to the camp and inquired concerning the missing ones. He returned to the Birk 
home on Monday morning, and at this time, in company with Mr. Birk, followed the 
tracks of the automobile from the Birk home to the river. The tracks were un- 
doubtedly made by the automobile in which the insured and his son-in-law were 
riding on the night of April 13. On the next day the sheriff and county attorney 
went to the scene, procured the aid of others, and removed the automobile from 
the river. 

The sheriff testified that after he removed the automobile from the river he 
made an investigation as to who owned it, and found that it belonged to the in- 
sured’s son-in-law. 

“O. Now Mr. Jensen, will you describe as near as you can the condition of the 
ground on the bank of the river as well as the bank itself? Its proximity to the 
surface of the water as you observed it on the 15th of April, 1929, when you were 
down there. A. The nature of the ground is what we call ‘Wild hay land.’ There 
was a drop of about 14—12 or 14 feet from the level of the road to the edge of 
the water. 

“Q. Did you observe the road for automobile tracks, or otherwise at that time? 
A. Yes. ; 

“Q. Tell what you saw as to that? A. There were two tracks leading right up 
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and to a point at the edge of the bank. It had the appearance of an automobile 
tire skidding along. Just at the edge of the bank where it went over, the drop is 
almost straight down the bank and— 

“QO. Would you call that perpendicular? A. Almost. * * * 

“Q, Did you determine at that time how deep the water was? A. Yes, sir. 

“Q. State as to that. A. 8 or 16 feet. 

“QO. Could you see the car in the water? A. No. * * * 

“Q. You did say the car was about 3 or 4 feet below the surface of the water? 
A. Something like that. 

“Q. Anybody in the car? A. No. 

“Q. Notice anything on the car—license plates, or anything else? A. Yes, there 
were license plates on the car. 

“Q. Did you notice the condition of the car after you had pulled it out of the 
river? A. The windshield had been broken out—the canvas or cover on the top 
had been pulled off—* * * 

“QO. Did you observe the channel of the river—the flow of the water at 
that time? <A. Yes. 

“QO. State what you observed with reference to the channel of the river? A. 
The channel was running pretty well up to the bank.” 

Mr. Birk testified that on Monday, April 15, in company with insured’s son, 
Maurice, he followed the tracks of the autombile in which he saw insured and 
Headley on the night of April 13 from his home to the river bank; “that the tracks 
led right to the edge of the bank. There was some dirt caved off and there was 
a piece of three cornered glass lying down—good sized like, next to the water; 
** *” that at this point the distance from the bank of the river to the edge of 
the water “up and down” was 19 feet; that the automobile settled in water 10 to 12 
feet deep; that the automobile which the sheriff recovered from the river was the 
one in which insured and Headley were riding on the night of April 13; that he 
examined it, found that “the ignition key was turned on and the headlight switch 
turned on and the emergency brake was forward in high gear”; that the top of the 
automobile was “all mashed up, doors were sprung, one was mashed, door and 
glass was knocked out and the windshield was broken”; that there were no hodies 


in the automobile; that the current of the river at the place in question was “rather 


yt? 


: that the river was dyvnamited and dragged, but without result. 

Mr. Crum testified in deposition that on the night of April 13, about 11 o'clock, 
when he was two or two and one-half miles southwest of the Birk premises, he 
saw lights, which moved east from said premises at a speed of 35 to 40 miles an 
hour, suddenly disappear. 

Mr. Boughn, county attorney, testified that he followed the tracks of the auto- 
mobile from the Birk home to the river; that the tracks came “right up to. the 
edge, * * * extended right up to the bank and the dirt was caved off where the 
track reached the verge of the bank.” 

The defendant invokes the rule that ‘an inference cannot be built upon an in- 
ference, and argues that there was no evidence either direct or circumstantial tend- 
ing to prove any one of the three essential elements of plaintiff’s case. 

[2] Were the evidence direct and circumstantial and the reasonable inferences 
to he drawn therefrom sufficient to show that'the insured died on April 13, 1929, 
that his death was caused by the automobile running into the river, then it follows 
that the evidence was sufficient to warrant the jury in also finding that the death 
was accidental, violent, and caused by the wrecking of the automobile. 

There was evidence tending to prove that insured and ‘his son-in-law traveled 
from Pender to the home of Mr. Birk: that they sought direction from the latter 
concerning the road to the camp; that they left the Birk home, traveled east, and 
vhen last seen were one-eighth of a mile from the river bank; that the automobile 
tracks were plainly visible from the Birk home to the place where the automobile 
plunged over the bank of the river, a bank which “up and down” was 19 feet, and 
came to rest in a swift current 10 or more feet deep: that the tracks of the au- 
tomobile leading to the edge of the bank “had the appearance of an automobile tire 
skidding along”; that the automobile was wrecked, the cover of its top “had heen 
pulled off,” was “all mashed up, * * * door and glass was knocked out and the 
windshield was broken”; that both the ignition key and the headlight switch were 
turned on and the emergency brake “was forward in high gear.” 
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The direct evidence shows that insured and his son-in-law were last seen 
when they were one-eighth of a mile from and traveling toward the river in the 
automobile. From this fact alone the jury was warranted in finding that insured 
and his son-in-law were in the automobile at the time it plunged into the river. 
Lynch y. Railroad, 208 Mo. 1, 19, 20, 106 S. W. 68, 78. The direct evidence shows 
that the automobile at the time it plunged into the river was being operated on its 
own power because the lights were on, the ignition was on, and it was in high 
gear; that it appeared to skid when near the bank; that it settled in a swift cur- 
rent 10 or more feet deep; that the automobile was wrecked to such an extent 
that the body of a man could have been removed from it by action of the current; 
that the occupants of the automobile were never seen or heard from thereafter. 
These facts, when considered in connection with the fact that when the automobile 
plunged over the bank and into the swift current, insured was confronted with a 
grave and imminent peril; a peril so great that the jury could find that his disap- 
pearance was “inconsistent with a continuation of life.’ Bergman v. Supreme Tent, 
k. O. M., 203 Mo. App. 685, 697, 220 S. W. 1029, 1032. 

The record undoubtedly shows that the insured and his son-in-law attempted 
to deceive, or that they died in the Missouri river. In determining whether or not 
insured was guilty of an intentional wrong or whether death came to him, the jury 
could take unto consideration the following facts: Insured was 67 years old. He 
had lived, so far as this record shows, a blameless life. He married plaintiff in 1891. 
Six children were born to them. One of his children, Josephine, married Hother 
Headley, who also disappeared. Headley and his wife had three children, the 
grandchildren of insured. There was no discord in the home of insured nor in 
the home of his son-in-law. If the insured voluntarily disappeared, he deserted 
the wife of his youth, his six children, his three grandchildren, and caused or 
suffered Headley to desert Josephine and insured’s three grandchildren. These 
facts, considered with the other facts to which we have alluded, undoubtedly war- 
ranted the jury in finding that insured died; that his death was accidental and 
violent and caused by the wrecking of an automobile. 

The writer of this opinion has read the “disappearance” cases cited in the 
briefs. Each of said cases was decided on its own peculiar facts. In none of them 
were the facts similar to the facts in the instant case. The defendant says that the 
material facts in this case are identical with those in the case of Tillotson v. 
Travelers’ Insurance Co., 304 Mo. 487, 263 S. W. 819, 823. In that case the plain- 
tiff alleged that the death of the insured was caused accidentally “by drowning in 
the Missouri river.” The court said that all of the evidence was circumstantial. 
“While learned counsel for respondent claim generally that he (Tillotson) may 
have fallen into the river and been accidentally drowned, they do not point out 
any circumstance in the record tending to prove it. * * * All the indications of a 
murderous attack and struggle are seemingly missing. On the other hand, there 
is much in the circumstances to show that Tillotson may have voluntarily disap- 
peared. A most thorough search was made for his body, and it could not be 
found. There was evidence that he had a suit of clothes at the cleaners when he 
left the Gates’ home, which he said he was going to get, and which he did get 
hetween noon and 3 o’clock p. m. on the day of his disappearance.” There was no 
direct evidence tending to show accidental death, and the circumstantial evidence 
tended to show that Tillotson voluntarily disappeared. In the instant case a care- 
ful reading of the record fails to disclose any fact or circumstance which would 
tend to show that the insured voluntarily disappeared. 

[3] The defendant insists that there was no evidence tending to show that the 
refusal to pay was vexatious. The refusal to pay was not vexatious unless the 
facts brought to the attention of the defendant prior to the institution of this 
action were sufficient to induce a belief in a reasonable mind that plaintiff, under 
the terms of the policy, was entitled to receive the benefit therein provided. 

[4] Under date of April 16, 1929, plaintiff wrote to the defendant saying that 
on last Saturday her husband “went with another fellow over to the Missouri river 
to buy some fish. And by accident ran into the Missouri river north of Macy, Ne- 
braska. We found the car in the river but they were washed out. * * *” 

On April 23 the defendant forwarded proof blanks to plaintiff, and requested 
the following: (1) Copy of the death certificate; (2) newspaper clippings; (3) 1 
there was a coroner's inquest a transcript of the testimony and the findings of the 





Acc. | Grandgenett v. National Protective Ins. Ass’n 1469 


jury; (4) short statements prepared by each of the witnesses to this occurrence. 
The plaintiff signed one of the proof bianks, and in stating the details of the acci- 
dent said: “Bank gave way and mist over river as far as we know was the cause.’ 
She further stated that the automobile was taken by Sheriff Jensen; that it was 
“completely wrecked beyond driving.” Her statements in the proofs, however, show 
that she had no personal knowledge concerning the accident. Dr. Lohman signed 
one of the claim blanks in which he said that death was due to drowning; that the 
body was not recovered; that the “car went over the bank into the Missouri river.” 
He did not claim to have any personal knowledge of the matter. These blanks, to- 
gether with several newspaper clippings, each of which gave an account of the 
accident, were forwarded to the defendant. On May 10 plaintiff again wrote to 
the defendant concerning her claim, to which inquiry the defendant on May 13 re- 
plied as follows: 


“We received your May 10th letter and have received the newspaper clippings 
and your statement 

“You have presented no evidence to us of your husband’s death and certainly 
no evidence of any accidental death from causes covered by the terms of the policy. 

“Until such evidence is furnished the claim can have no further consideration.” 

On April 7, 1930, Mr. Hanley, attorney for plaintiff, wrote to the defendant 
as follows: 

“Mrs. Kate Grandgenett of Pender, Nebraska, whose husband N. C. Grand- 
genett lost his life when the automobile in which he was riding capsized or went 
over the Missouri river bank near Decatur, Nebraska, on or about April 13, 1929, 
has referred her claim under the above Policy to me for attention. 

“She advised me that proof of the death has been forwarded to your office 
and directs me to bring suit on the policy, but before bringing any court action, I 
will wait a reasonable time to hear from you as to whether or not there is anything 
lacking in the proof of the death of N. C. Grandgenett, the insured.” 

The defendant replied on April 8, 1930, restating the letter which it wrote to 
plaintiff under date of May 13, 1929. 

On April 29, 1930, Mr. Hanley wrote to the defendant as follows: 

“Complying with your letter of the 8th inst., I herewith submit in support of 
the above claim the following evidence : 

Affidavit from Iler C. Jensen who was sheriff of Thurston County, Nebras- 
ka, on the 13th day of April, 1929, at the time of the accident which resulted in 
the death of N. C. Grandgenette, and his son-in-law, Hother Headley. 

The sworn statement of Herbert V. Birk who last saw the said N. C. 
Grandgenette before his automobile capsized in the Missouri river. 

“3. Copy of statement made by Charles S. Locknane, inspector for the Modern 
Woodmen of America. 

“4. Photograph of the automobile being taken from the Missouri river three 
days after the wreck. 

‘5. View of the bank over which the machine plunged. 

“This evidence and photographs, we contend prove conclusively that N. C. 
Grandgenette lost his life when the car went over the embankment and to the bot- 
tom of the Missouri river. Their bodies were never found and neither one or the 
other ever appeared again. 

“The Modern Woodmen of America paid a policy to the widow and I trust 
that under subdivision A of Part II of the policy that the widow is entitled to the 
$1200. as provided in Part I.” 

The defendant replied on May 2 as follows: 

“Your letter to the National Protective Insurance Association dated April 29th 
has been received together with enclosures described in your letter. 

“The policy Mr. Grandgenett had with the Association was a special coverage 
policy providing liabilities only in the event of certain described accidents. 

“No where in the proofs submitted is there any proof that there has been a 
death and certainly no proof of any death occurring in a manner described by the 
provisions of this policy. 

“Until such proof is furnished nothing further can be done by the Association 
in connection with this matter.’ 

On May 6 the defendant again wrote to Mr. Hanley as follows: 

“Your May 5th letter has been received. You state that you furnished all 
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the testimony and evidence you can furnish and that you will be glad to submit it 
to any court and that you have been instructed to start suit on the policy. 

“This contract is a Missouri contract and the laws of Missouri determine the 
liability, if any. 

“There has been no proof whatsoever that this man is dead much less that his 
death was caused under conditions constituting liability under the policy. Under 
Missouri law death is not presumed and it can not be shown by circumstance and 
even if it could it would be necessary to show that his death resulted by the 
means and under the conditions of the policy. 

“Until the Association has received proof of this man’s death and proof that 
the death resulted within the terms of the policy the claim must be declined and 
if you desire to bring your law suit we will defend it.” 

In the letters written by the defendant it stated that the plaintiff had not furn- 
ished proof which entitled her to rescue the benefit provided in the policy, for the 
reason that she had not shown death, “much less that his death was caused under 
conditions constituting liability under the policy.” 

The respondent says that “the testimony given at the trial was practically the 
same as had been furnished to defendant before the suit was brought.” We do not 
find that this statement is supported by the record. 

Though the newspaper clippings are set forth in the printed abstracts, the 
records affirmatively shows that none of them were read to the jury. None of the 
affidavits or statements mentioned in Mr. Hanley’s letter of April 29th were introduce- 
ed in evidence. The only evidence which the jury heard concerning the informa- 
tion furnished to the defendant prior to the institution of this suit was the photo- 
graphs of the automobile, the statements in the proof signed by plaintiff and Dr. 
Lohman, and the letters which were written by plaintiff and her attorney. The 
jury did not know the contents of any of the writings sent to the defendant by Mr 
Hanley or the statements in the newspaper clippings, and hence, did not hear any 
evidence upon which to base a finding that the refusal to pay was vexatious. It 
may be that if the several writings and the newspaper clippings had been introduced 
in evidence they would have been sufficient to allow the jury to award penalties 
and attorney’s fees; but in the absence of these things the jury did not hear evidence 
sufficient to show that the refusal to pay was vexatious, from which it follows that 
on the record before us plaintiff was not entitled to have the question of vexatious 
refusal submitted to the jury. 

It the plaintiff will, within 15 days, remit the damages in the sum of $120 and 
the attorney’s fee in the sum of $500, the judgment will be affirmed in the sum of 
$1,398 as of the date of the verdict; otherwise, the judgment will.be reversed and 
the cause remanded. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
If the plaintiff will, within 15 days, remit the damages in the sum of $120 and the 
attorney’s fee in the sum of $500, the judgment will be affirmed in the sum of 
$1,398 as of the date of the verdict; otherwise, the judgment will be reversed and 
the cause remanded. 

All concur. 


LEVINE v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, Second Department. July 10, 1934. 


272 New York Supplement 879. 
1. INSURANCE. 

In action on policy containing total disability clause, correspondence between 
insured and insurer should have been admitted as some proof of waiver of further 
proof of total disability. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

2. INSURANCE. 

In action on policy which provided that, where insured had been wholly 
disable so as to be unable to work for period of not less than three consecutive 
menths, he was entitled to recover, even though not permanently disabled, 
evidence of such disability should have been submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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3. INSURANCE. 

In action on policy which provided that, where insured had been wholly 
disabled so as to be unable to work for period of not less than three consecutive 
months, he was entitled to recover, even though not permanently disabled, corre- 
spondence between insurer and insured was admissible as proof of such disability. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Action by Louis Levine against the Travelers’ Insurance Company. From 
the judgment, plaintiff appeals. 

Reversed, and new trial granted. 
Argued before Lazansky, P. J., and Young, Kapper, Carswell, and Tompkins, 
JJ. 

Frederick Malcolm Wolf, of New York City, for appellant. 

William B. Crowell, of New York City, for respondent. 

Per Curiam. 4 

[1-3] Judgment reversed on the law and a new trial granted, with costs to 
appellant to abide the event. There was evidence from which the jury might 
have concluded that plaintiff had become wholly disabled by bodily injuries or 
disease and will be continuously and wholly prevented thereby for life from 
engaging in any occupation or employment for wage or profit. It was error for 
the court to have excluded the testimony of Dr. Kalvin to explain his answer 
in Plaintiff's Exhibit 1 to the question propounded of the duration of plaintiff’s 
disability that it would be “two months.” Such statement is prima facie evidence 
against the plaintiff, but not conclusive. This rule obtains even if the statement be 
introduced by plaintiff. Correspondence between plaintiff and defendant should 
have been admitted in evidence as some proof of waiver of further proof of total 
disability. In our opinion, there was evidence, in connection with three of the 
five policies, for submission to the jury that, pending due proof that an existing 
total disability would be permanent and continue for life, it appeared that plaintiff 
had been wholly disabled by bodily injuries or disease and had been prevented 
thereby from engaging in any occupation or employment for wage or profit for a 
period of not less than three consecutive months. Under such circumstances, if it 
did not appear that plaintiff was not permanently disabled, he would be entitled 


to recover. Correspondence between the parties was also admissible as proof in 
this connection. 


Carswell, J., not voting. 


JONES v. METROPOLITAN LIFE INS. CO. No. 573. 
Supreme Court of North Carolina. June 20, 1934. 
175 Southeastern Reporter 162. 
1. INSURANCE. 


In action on accident policy, nonexpert witnesses held competent to testify 
concerning insured’s mental capacity, as regards insurer’s undue influence in pro- 
curing release. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

In action on accident policy, evidence on all controverted issues held sufficient 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Superior Court, Rockingham County; Alley, Judge. 

Action by David Jones against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

No error. 


This is an action brought by plaintiff against defendant to recover for per- 
manent and total disability on a standard accident policy issued to plaintiff by 
defendant on which the premiums were paid. The issues submitted to the jury 
and their answers thereto indicate the controversy, and are as follows: 

“(1.) Did the defendant execute and deliver to the plaintiff, through its duly 


constituted agent, J. W. Balser, the policy of insurance referred to in the com- 
plaint? A. Yes. 
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“(2.) Did the plaintiff in his application for said policy falsely represent that 
he was not maimed, deformed or crippled in any manner or degree, or affected 
with any form of bodily or mental disease, disorder, infirmity or impairment, 
as alleged in the answer? A. No. 

“(3.) Did the plaintiff in his application for said policy falsely represent that 
his average weekly income from his then occupation as loom fixer exceed the 
aggregate amount of single weekly benefits provided for in said policy, as alleged 
in the answer? A. No. 

“(4.) Was the plaintiff induced to surrender said policy, execute the release 
and’ accept the check for $217.86 by reason of fraud and undue influence of the 
defendant, as alleged in the complaint? A. Yes. 

“(5.) Did the injuries received by the plaintiff on June 12, 1931, directly and 
independently of all other causes by violent and accidental means continuously 
and wholly from June 12, 1931 to June 12, 1932, a period of 52 weeks, disable 
and prevent him from performing any and every kind of duty pertaining to the 
occupation in which he was engaged at the time of the accident, as alleged in the 
complaint? <A. Yes. 

“(6.) Did the injury sustained by the plaintiff on June 12, 1931, directly and 
independently of all other causes by violent and accidental means from said date 
uf until the commencement of this action on November 15, 1932, continuously 
and wholly disable the plaintiff from engaging in any and every occupation or 
employment for wage or profit, as alleged in the complaint? A. Yes. 

“(7.) What sum, if any, is the plaintiff entitled to recover of the defendant? 
A. $1,151.84 
Less 217.86 


933.98.” 
The court below rendered judgment for plaintiff on the verdict. The defend- 
ant made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The necessary facts will be set forth in the opinion. 


Smith, Wharton & Hudgins, of Greensboro, and Brown & Trotter, of Reids- 
ville, for appellant. 


W. R. Dalton and Glidewell & Gwyn, all of Reidsville, for appellee. 

Per Curiam 

The defendant issued to plaintiff on March 6, 1931, a standard accident policy 
prov'ding for total and permanent disability; the weekly indemnity being $15.00. 
Plaintiff's occupation was a loom fixer. The premiums were paid by plaintiff 
in accordance with the terms of the policy. While working in a mill at Draper, 
N. C.,, on June 12, 1931, plaintiff testified, in part, unobjected to: “I got hurt in 
this way. I stooped over the loom jacking up the harness, the hocking jack 
stopped under the harness, causing the harness to go up and down. one to go 
up and the other to come down, causing the warp to divide so the shuttle 
could go through and make the cloth. and while I was stooped over the reed, the 
cap fell and struck me on the back of the head at the base of the skull and 
knocked my face against the race plate of the loom and causing a bruise to 
this side of my face and left three cuts around my right eye and caused my face 
to be inflamed and swollen and caused a knot on the back of my head where 
it struck me, and also hurt my back and lower abdomen, which caused me a 
2reat deal of suffering and pain. My spine was injured. caused a deformity 
of the spinal column, caused them to decay. The muscles also left my abdomen 
pendulous. The injury ceused me to sway in my back; couldn’t raise up in my 
tack. It was 27 months before I could get any relief.” 

Dr. Wilson, a witness for plaintiff, testified in part, unobjected to: “I am a 
nracticing physician and a graduate of Medical College of Virginia, Richmond, 
Va. I have been practicing since 1907. I have had occasion to attend plaintiff. 
1 first saw him in February, 1932, at Draper, North Carolina. At that time I 
found him in a very critical condition, suffering very severe back strain and 
dislocation forward of the lumbar vertebre. The vertebre was overriding one 
another, instead of being a direct support of the body like that (witness illus- 
trates the position). The vertebre had slid forward, dislocated forward. like 
that, so he gets no support from the spine, which is the main support ot the 
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body; had no support of the body by the spine at all. He was in a marked 
spasmodic condition and tension of the muscles and tendons. His support of the 
body was all muscles and tendons, like guy ropes inside the spine. He was 
suffering a great deal of the time, suffering all the time, and his condition is a 
condition known as spondylitis. That is a forward displacement of the vertebre 
in the lower back forward with consequent contraction of the pelvis. That has 
a tendency to push the bowels and stomach down causing the pendulous condi- 
tion, commonly known as dropping down of the stomach and bowels, known as 
cnteroptosis. I have seen him off and on ever since 1932. He was a permanent 
and total disability. He has been that way ever since I saw him the first time 
in February, 1932.” 

[1, 2] There was other evidence, direct and circumstantial, corroborating the 
above witnesses. There was evidence on the part of defendant to the contrary. 
The plaintiff tendered back the $217.86. The defendant denied that plaintiff's 
‘njury on June 12, 1951, brought on the trouble in his back and abdomen, his 
present total and permaneni disability, as contended by him. There was no 
causal connection between the two. A release was set up by defendant; the 
plaintiff contended that it was procured by fraud and undue influence. The 
defendant also set up that false statements as to material facts in the application 
vitiated the policy. Plaintiff denied these allegations, and also contended that 
they were waived. The defendant contended that the nonexpert witnesses were 
incompetent. This contention cannot be sustained. State v. Stefanoff, 206 N. C. 
443, 174 S. E. 411. That the court below violated C. S. § 564, as to expressing an 
opinion. The defendant contended that there was not sufficient competent evi- 
dence to be submitted to the jury on any aspect of the case. Numerous excep- 
tions and assignments of error were made by defendant to the admission and 
exclusion of evidence, the charge of the court below, and motions made to 
strike out answers of witnesses. Taken in the light most favorable to plaintiff, 
we think there was sufficient competent evidence to be submitted to the jury on 
all the controverted issues. There was no contention by defendant that the 
issues submitted were not determinative of the controversy, nor did defendant 
submit any other issues. The court below in a logical, exhaustive charge gave 
the contentions of the litigants fairly. The court below took the issues up 
seriatim, set forth the facts bearing on each issue, and charged the law appli- 
cable to the facts, and quoted frequently the decisions of this court on the con- 
troverted legal questions involved. We have examined the record and the 
learned and exhaustive briefs of the litigants, and we think none of the excep- 
tions and assignments of error taken by defendant constitute prejudicial or 
reversible error. The questions involved were mostly -of fact, to be determined 
by a jury and not by us. The questions of law involved in this controversy are 
not new or novel, but well settled by this court. 

In the judgment of the court below, we find no error. 

Schenck, J., took no part in the consideration or decision of this case. 


DAVIS v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 22877. 
Supreme Court of Oklahoma. June 26, 1934. 
34 Pacific Reporter (2d) 579. 

1. INSURANCE. sad 

Option of acceptance of any premium under accident policy is mere offer, and 
it is of no force unless accepted within time limited by policy. 

(For other cases, see Insurance, Dec. Dig. § 145[3].) 
2, INSURANCE. 4 , 

Mere existence of unexercised option of accepting premium under accident 
policy extending beyond: period of insurance specified in policy does not operate 
to extend insurance so as to cover accident happening between expiration of 
insurance and termination of option. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Syllabus by the Court. 


1. An accident insurance policy which by its terms expires at noon on Sunday, 


a nonbusiness day, does not cover an accident occurring in the afternoon of said 
day. 
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2. An option of the acceptance of any premium under a health and accident 
policy is a mere offer, and, unless it is accepted within the time limited by the 
policy it is of no force and effect, and the mere existence of such an unexercised 
option extending beyond the period of insurance specified in the policy cannot 
operate to extend the period of insurance so as to cover an accident which 
happens between the expiration of the insurance and the termination of the 
option. The only thing extended by section 3552, C. O. S. 1921, is the time for 
exercising the option and not the time of insurance against the happening of an 
accident. Upton v. Travelers’ Insurance Co., 179 Cal. 727, 178 P. 851, 2 A. L. R. 
1597; Couch on Cyclopedia of Insurance Law, vol. 6, § 1347. 

Appeal from District Court, Oklahoma County; Sam Hooker, Judge. 

Action by W. T. Davis, administrator of the estate of Dwight O. Davis, 
deceased, against the Mutual Benefit Health & Accident Association, a corpora- 
tion. Judgment for defendant, and plaintiff appeals. 

Affirmed. 


O. A. Cargill and W. R. Graalman, both of Oklahoma City, for plaintiff in 
error. 

Keaton, Wells, Johnston & Barnes, of Oklahoma City, and G. J. Cleary and 
Philip E. Horan, both of Omaha, Neb., for defendant in error. 

McNEILL, Justice. 


This is an action upon an insurance policy to recover for the accidental 
death of the insured. 


The policy insured against accident and loss of life, and provided for the 
payment in advance of $20 as first payment; and the payment in advance of 
premiums of $14 quarterly or $56 annually thereafter beginning with March 1, 
1930, to keep the policy in continuous effect. The policy also provided: 

“If any such does be unpaid at the office of the Association in Omaha, 
Nebraska, this policy shall terminate on the day such payment is due. * * * 

“The acceptance of any premium on this policy shall be optional with the 
Association, and should the premium provided for herein be insufficient to meet 


the requirements of the Association, it may call for the difference as required. 
_ “(d) The term of this policy begins at 12 o’clock noon, Standard Time, on 
date of delivery to and acceptance by the Insured against accident and on the 


thirty-first day thereafter against disease and ends at 12 o’clock noon on date 
any renewal is due.” 


The facts are short and are not in dispute. The premiums were paid on 
said policy up to and including noon of June 1, 1930. June 1, 1930, fell on 
Sunday. On the afternoon of June 1, 1930, the insured sustained an accidental 
personal injury which resulted in his death at about 8 p. m. of said day. 

The question for determination reduces itself to a single controversy as to 
whether the policy remains in full force and effect until Monday, June 2, 1930. 
The trial court held against a recovery under the policy. 

[1-2] It is contended by plaintiff in error, plaintiff below, inasmuch as the 
last day of payment of the premium upon the policy fell on Sunday, a nonbusiness 
day, that the policy covered the accident in question by reason of the fact that 
_ the succedeing Monday should be considered the last day for payment of said 

premium, and seeks support in section 3552, GC. O. S. 1921, to wit: “Whenever 
any act of a secular nature, other than a work of necessity, or mercy, is appointed 
by law or contract to be performed upon a particular day, which day falls upon 
a holiday, such act may be performed upon the next business day, with the 
same effect as if it had been performed upon the day appointed.” See, also, 
section 884, C. O. S. 1921. 

It is the theory of counsel for the insured that under said section of the 
statute the premium coming due on Sunday could be paid on the following Mon- 
day, and that the policy of insurance could not be forfeited or terminated on 
Sunday. . : 

Counsel for the defendant in error, insurance company, contend that said 
section of the statute has no application to the case at bar, for the reason that 
the injury and death of the insured was not an act required to be performed either 
by law or contract, and submit that the case of Upton v. Travelers’ Insurance Co., 
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179 Cal. 727, 178 P. 851, 852, 2 A. L. R. 1597, is the only case previously decided 
in the United States which is squarely in point, and that the decision in that 
case should be followed. 

We have examined the cases cited in the briefs, and conclude that the Upton 
Case properly applies the law to the facts in the instant case. In that case the 
court said: 

“The accident causing the injury for which plaintiff seeks recovery in this 
action occurred on October 13, 1914. This was one day after the policy had 
expired, and consequently the defendant is not liable. The fact that October 
12th was a legal holiday does not aid the plaintiff. The policy expired by its 
terms on the 12th day of October at noon. The accident does not come within 
the provisions of sections 10 or 11 of the Civil Code or the corresponding pro- 
visions of the other Codes. Section 10 declares that the time in which any act is 
provided by law to be done is computed by excluding the first day and including 
the last, unless the last day is a holiday, and then it is also excluded. The accident, 
of course, was not an act provided to be done by any law, or by the policy. 
Therefore this section has no application. Section 11 provides that whenever any 
act of a secular nature is appointed by law or contract to be performed upon 
a particular day, which days falls upon a holiday, it may be performed upon the 
next business day with the same effect as if it had been performed upon the day 
appointed. The policy did not appoint the accident as an act to be performed at 
any time, or at all; consequently that act does not fall within this section. 

“The fact that the policy contained an option to the plaintiff to renew the 
policy, and that this option continued in force by the terms of the policy until 
October 12, 1914, does not extend the policy so as to cover an accident which 
happened on the following day. Section 11 does not purport to do more than to 
extend the time for exercising the option where it expires on a holiday. As a 
matter of fact, there was never any exercise of the option nor attempt to 
exercise it. Consequently, such extension of the time for exercising it could 
have no effect whatever after the extension had expired,.even if the accident did 


happen before that time. An option is a mere offer, and, unless it is accepted 
within the time limited, it is of no force for any purpose. 
of such unexercised option, extending beyond the period of insurance specified 
in the policy, cannot operate to extend the period of insurance so as to cover 


The mere existence 


an accident which happens between the expiration of the insurance and the 
termination of the option. The only thing extended by the statute is the time 
for exercising the option, not the time of insurance against the happening of an 
accident.” : 

Premiums falling due on Sunday upon a regular life insurance policy are not 
applicable to the case at bar, nor do the rules relating to procedural statutes 
wherein the last day requiring some act to be done falls upon Sunday, or a 
holiday, have any application herein. In the instant case, the insurance company 
specifically reserved the right of option to be exercised by it in the acceptance 
of any premium upon the policy. Under the ordinary life insurance company 
policy, the company does not have the right to reject timely payments of premiums; 
but the very opposite is the case in benefit, health, and accident policies. Even 
though the right to exercise the option was extended under section 3552, supra, 
vet the insurance company never exercised this right, which had expired by the 
terms of the policy at noon, June 1, 1930, but, on the contrary, elected not to 
extend the same. The extension of an option under a benefit, health, and 
accident policy and the extension of coverage of insurance under such a policy 
are not synonymous or convertible terms. 


Riley, C. J., and Swindall, Bayless, and Welch, JJ., concur. 


ELDER v. WESTERN & SOUTHERN LIFE INS. CO. 
Superior Court of Pennsylvania. July 13, 1934. 
173 Atlantic Reporter 483. 
INSURANCE. 
Under disability provision of industrial policy, insured who, to knowledge 
of agent of insurer, had lost sight of one eye when policy was issued, d:e// 
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entitled, on loss of other eye, to compensation for permanent loss of “sight of 
both eyes.” 


(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal No. 60, April term, from judgment of County Court, Allegheny County. 
No. 1469 of 1932; Sara M. Soffel, Judge. 

Assumpsit on an industrial policy by John D. Elder against the Western & 
Southern Life Insurance Company. Judgment for plaintiff, for $805.78, and 
defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadt- 
feld, Parker, and James, JJ. 

D. C. Jennings, oi Pittsburgh, for appellant. 

Ben Paul Jubelirer, of Pittsburgh, for appellee. 

Per Curiam. 

The Western & Southern Life Insurance Company issued two industrial 
policies to John D. Elder, the plaintiff. There was a disability provision attached 
to the policies which provided that if the insured shall “lose permanently the 
sight of both eyes, the Company will pay,” etc. 

At the time the policies were issued, the plaintiff had lost the sight of one 
eye and the agent of the company knew that it had been lost. The company 
contends that the disability following the loss of the second eye was not within 
the coverage of the policies. 

In Humphreys v. Benefit Ass’n, 139 Pa. 264, 20 A. 1047, 1048, 11 L. R. A. 
504, the facts were identical and the provision of the policy was substantially the 
same as in the present case. It provided for “the total and permanent loss of 
the sight of both eyes.” The Supreme Court held that this was the equivalent 
of the loss of eyesight and the plaintiff was entitled to recover. That case rules 
the present. 

The appellant tries to draw a distinction between two cases in that the 
Humphreys Case involved a policy of accident insurance only, while the present 
suit is on policies of life insurance to which certain contingencies were added. 
We fail to see why this should make any difference in the construction of the 
words. The Supreme Court having construed what is in all respects a provision 
identical with the one now in question, it will do no good to indulge in any 
further comments. 

The judgment of the lower court is affirmed. 


DONNELLY v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. July 13, 1934. 
173 Atlantic Reporter 489. 
1. INSURANCE. 

What is “reasonably possible” within accident policy provision for notice 
depends on particular circumstances, and is question for court where facts are 
undisputed. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. INSURANCE. 

Evidence of insured’s inability to find accident policy held as matter of law 
insufficient to show that giving of timely notice was not reasonably possible, and 
three months’ delay precluded recovery, where policy provided that noncompli- 
ance with its provisions invalidated all claims. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 

Insurer may stipulate in accident policy that insured or beneficiary must 
give notice within reasonable time. : 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal No. 124, April term, 1934, from Judgment of County Court, Allegheny 
County, No. 742, of 1932; M. A. Musmanno, Judge. 

Action of assumpsit by Michael J. Donnelly against the Metropolitan Life 
Insurance Company to recover on an accident policy for loss of an eye. Plain- 
uff recovered judgment in the amount of $848, and defendant appeals. 

Reversed and rendered. 
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Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadt- 
feld, Parker, and James, JJ. 


Dale C. Jennings, of Pittsburgh, for appellant. 

Martin Croissant, of Pittsburgh, for appellee. 

Ba.price, Judge. 

This action of assumpsit was brought against the Metropolitan Life Insur- 
ance Company upon a policy insuring against bodily injuries caused, directly and 
independently of all other causes, by violent and accidental means. 

The plaintiff, a salesman and district manager of a chemical company, was 
insured in the defendant company under a policy, issued June 26, 1924, in con- 
sideration of semiannual premium of $9.90. On Friday, August 28, 1931, in leaving 
the high school at Greenville, Pa., he bumped into a door jam, striking his right 
eye. While driving back to Pittsburgh, where he lives, he noticed that the sight 
of his right eye began to grow dim. That night he bathed it, and on Saturday 
went to see a doctor, who was not able to give him attention. On Monday, the 
3ist, Dr. Metzger examined him and found that he had detachment of the retina 
and no serviceable vision of the eye. Although there were signs cf contusions on 
his face and eye, the doctor could not state specifically that the condition of the 
eye was caused by an injury, as detachment of the retina may happen from disease 
as well as injury. He stated that the plaintiff was myopic to a heavy degree, and 
that a near-sighted eye is more susceptible to detachment of the retina than a 
far-sighted eye. 

The policy provides that written notice of injury must be given to the com- 
pany within twenty days after the date of the accident, but “failure to give notice 
within the time provided in this policy shall not invalidate any claim if it be 
shown not to have been reasonably possible to give such notice and that notice was 
given as was reasonably possible.” In addition to that notice, proof of loss must 
be filed within ninety days after date of the loss. It is admitted that no notice of 
any kind was given the insurer until the last week in November, and that written 
notice, which the policy requires, was not given until the 18th of December, 1931. 

The defendant contends that it is entitled to judgment (1) because plaintiff 
has not complied with the terms of the contract in filing notice and proof of claim 
within the time limit in the policy; and (2) that he has not met the burden of 
showing that his condition is the result of injury sustained by violent and acci- 
dental means, independent of all other catses. 

The plaintiff, in response to the question whether he knew he had an accident 
policy at the time he was injured, answered: “Why I knew I had it, but I could 
not just recall the name at that time.” Mrs. Donnelly, owing to the plaintiff’s 
impaired vision, searched for the policy, but, as her husband did not give her any 
particular instructions where to look, she was unsuccessful in locating it. He 
admitted he did not ask her to examine the check stubs or his receipts, although 
he had been paying premiums for a period of seven years on this policy. His 
explanation of this omission was that he thought a reference thereto was not 
uecessary or important as he did not know whether the policy protected him. The 
search was made for the policy on the 28th of August, and no attempt was made 
for three months thereafter to locate it. The plaintiff learned the name of the 
insurer when he received notice to pay the premium the latter part of November. 
— wife then made a further hunt and found the policy in the cupboard in their 
lome. 

[1, 2] We think what is “reasonably possible” depends upon the facts and cir- 
cumstances in each particular case, and is a question for the court, and not the 
jury, when the facts are not in dispute, to decide whether notice was given as 
required by the terms of the policy. Assuming the truth of all the plaintiff's evi- 
dence, the facts established do not show such due diligence and reasonable effort 
upon the part of the insured to find the policy and to give notice of the injury as 
required by its terms. In American Fire Ins. Co. v. Hazen, 110 Pa. 530, 535, 1 
A. 605, 606, it is stated: “What is a reasonable time, when the facts are ascer- 
tained, is ordinarily a question of law for the court, to be determined upon a 
consideration of all the circumstances. Where, however, the facts are not clearly 
established, or where the question is dependent upon other controverted matters, 
it is, under proper instructions, for the jury.” In Edelson v. Amer. Emp. Ins. Co., 
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92 Pa. Super. Ct. 90, 93, this court, speaking through Judge Henderson, said: 
“It is the conclusion of all of our cases that such notice must be given within a 
reasonable time and that the question of compliance is one of law where the court 
should decide that there was undue delay; otherwise the question is one for the 
jury. [Citing cases.] We agree with the trial court that a delay of about ten weeks 
in giving the notice of loss was so unreasonable as to deprive the plaintiff of the 
benefit of the contract. Such notice is important to the insurer to enable it to 
secure information as to whether the accident occurred, to learn who may have 
witnessed it, and to ascertain the extent of the injury.” See, also, Dunshee vy. 
Travelers’ Ins. Co., 25 Pa. Super. Ct. 559. Especially is a prompt investigation 
important in a case of this kind where the loss of vision could be caused either by 
disease or trauma. 

[3] The plaintiff, in support of the position that the question of whether 
notice was given as required was for the jury, chiefly relies on Curran v. National 
Life Ins. Co. of U. S. of A., 251 Pa. 420, 96 A. 1041. That was an action by the 
insured on a policy of accident insurance to recover for the death of the bene- 
ficiary, under a beneficiary insurance clause attached to the policy. The plaintiff's 
sister, covered by the policy, was burned to death, and her mother was seriously, 
if not fatally, burned, as a result of a fire in their home. The policy required 
that “immediate written notice must be given the company” of any accident for 
which indemnity was claimed. The accident occurred February lst, and notice 
was mailed April 27th. As a reason for the delay, plaintiff testified that the policy 
was in the possession of his sister and all renewal receipts were given to her: 
that right after the accident he was so prostrated that he had no thought of 
insurance, and later, owing to a transfer of the policy which had been made, he 
did not know the name of the company carrying the insurance; that he had made 
search for all the papers at different times and finally discovered them in a ward- 
robe in his own room. The court held there that in such circumstances the delay 
in notifying the company was not so great that the court should have decided the 
matter of law. There the facts are quite dissimilar to those in the case in hand, 
and that policy did not expressly make the furnishing of proof of loss within the 
time stated a condition precedent to the right of recovery. The policy before us 
provides: “Failure of the insured or beneficiary to comply with any of the pro- 
visions or requirements of this policy shail invalidate all claims.” We recognize 
the principle that a liberal construction in favor of the beneficiary should be 
placed on the terms of this policy. We do not enforce a hard and fast rule, 
admitting of no exceptions, for failure to comply with provisions of this char- 
acter. On the other hand, the insurer has rights which are entitled to recognition. 
It may stipulate that the insured or beneficiary, as the case may be, must give 
notice of a demand within a reasonable time after an injury. Such a provision is 
enforceable. In the case before us, the excuse offered for failure to give notice 
was inadequate. There appears a clear failure to make such a faithful and thor- 
ough search as was incumbent upon plaintiff. He was bound by the terms of his 
own contract, and so are we. If without valid reason he did not comply with the 
requirements of the policy, he must bear the unfortunate consequences of his 
neglect. 

In view of our conclusion that the plaintiff failed to give notice of his 
injury as provided by the terms of the policy, it is unnecessary to consider the 
other question raised by defendant. 

Judgment is reversed and is now entered for defendant. 


WATKINS v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Pennsylvania. June 30, 1934. 
173 Atlantic Reporter 644. 
1. INSURANCE. 


Charge to jury in action on life insurance policies for accidental death indemni- 


ties that presumption against suicide has same probative force as direct evidence of 
accidental death held erroneous. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 
2. INSURANCE. ; ; es ; =< 
As respects double indemnity, jurors could consider probability against suicide 
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on even balance of evidence as between accidental death and suicide in action on 
insurance policies, but such probability was without force of fact in evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

Court’s charges to jury in action on insurance policies that necessary element 
of insured’s accidental death was prima facie supplied by presumption against 
suicide and that law presumed that death was accidental held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

4, INSURANCE. i , : 

General probability against insured’s suicide did not shift burden of producing 
evidence to defendant in action for accidental death indemnity. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE. 

Burden was on plaintiff in action for accidental death indemnity under life in- 
surance policies to prove that insured’s death was caused through external, violent, 
and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

6. INSURANCE. 

Necessary element of insured’s accidental death was not supplied by presump- 
tion against suicide in action for accidental death indemnity. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

7. INSURANCE. 

Respective numbers of deaths from accident and suicide is not so decisively 
balanced against probability of death as to harden inference against suicide into 
“presumption of law” shifting burden of proof to defendant in action on policies 
insuring against accidental death. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

& INSURANCE. 

Defense to action on insurance policy, containing provision avoiding it if in- 
sured commits suicide, that loss was due to cause or risk specifically excepted in 
policy, is affirmative one, on which defendant has burden of proof, where plaintif€ 
makes out prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

9. INSURANCE. 

There can be no presumption as between accidental death and suicide of in- 
sured in action on policies covering accidental death except as result of suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

10. INSURANCE. 

Any direct or circumstantial evidence, tending to prove operative facts of ex- 
ternal, violent, and accidental means causing insured’s death within insurance pol- 
icies sued on, is admissible. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

ll. INSURANCE. 

Evidence of credited facts, circumstances, or both, from which jury may le- 
gitimately infer that insured’s death was accidental, entitles plaintiff to recover in- 
demnity therefor under life insurance policies sued on. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

12. INSURANCE. 

Burden is on plaintiff in action for accidental death indemnities under life in- 
surance policies to prove all operative facts of external, violent, and accidental 
means, causing insured’s death, by fair preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

13. INSURANCE. 

Verdict should be for defendant in action for accidental death indemnities un- 
der life insurance policies, where evidence on issue whether death was caused by 
accidental means or suicide, excepted by policies, is evenly balanced. 

(For other cases, see Insurance, Dec. Dig. § 646[8].)} 
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Appeal No. 70, January term, 1934, from judgment of Court of Common Pleas, 
Schuylkill County, No. 604, July term, 1931; Henry Houck, Judge. 

Action in assumpsit by Elizabeth M. Watkins against the Prudential Insurance 
Company of America to recover double indemnity in the sum of $40,000 and sixty 
monthly installments of $200 each under insurance policies issued by defendant for 
the accidental death of Norman C. Watkins, insured. From a judgment on a ver- 
dict in plaintiff's favor for $22,582.85, defendant appeals. 

Reversed with a venire. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

H. O. Bechtel and Walter Sidoriak, both of Pottsville, for appellant. 

John B. McGurl and Edgar Downey, both of Pottsville, for appellee. 

Maxey, Justice. 

The question here is whether or not in an action on an insurance policy, the so- 
called “presumption against suicide” can take the place of evidence of accidental 
death in sustaining an averment of death “effected solely through external, violent 
and accidental means.” 

On June 3, 1924, Norman C. Watkins obtained a policy of insurance from the 
appellant company in which the latter agreed to pay the insured’s wife, Elizabeth 
M. Watkins, the sum of $20,000 upon receipt of due proof of the death of the in- 
sured during the continuance of the policy. It also agreed to pay the beneficiary 
“the further sum of $20,000 upon receipt of due proof that such death of the in- 
sured occurred during the continuance of said policy while there was no default in 
the payment of premium, as a result, directly and independently of all other causes, 
of bodily injuries, effected solely through external, violent and accidental means, 
of which, except in the case of drowning or of internal injuries revealed by an au- 
topsy, there is a visible contusion or wound on the exterior of the body, and that 
such death occurred within sixty days of the accident, provided, however, that no 
accidental death benefit shall be payable if such death resulted from suicide— 
whether sane or insane; from having engaged in aviation or submarine operations. 
* * *"” On March 19, 1928, Watkins obtained another policy from the same com- 
pany providing for the payment of sixty monthly installments of $200 each, upon 
the happening of the same contingencies as those specified in the first policy. 


Plaintiff’s statement sets forth that on April 16, 1931, “the insured, while en- 
gaged in his own pursuits in his garage, without intention on his part, but accident- 
ally, inhaled carbon monoxide gas, as a result of which, directly and independently 
of all other causes, he died” on the same day. Defendant contested the suit on the 
ground that the inhalation was not accidental but intentional. The plaintiff claimed 
$20,000, being the amount of the accidental death benefit under the first policy, and 
also three installments of $200 each due in April, May, and June, 1931, under the 
second policy, making a total claim of $20,600, with interest. The case was tried 
before a jury and a verdict was returned for the plaintiff in the sum of $22,582.85. 
Defendant asked for a new trial. Upon refusal, this appeal followed. 


The first assignment of error is that the court charged the jury as follows: 
“Where it is shown, as it is here, that death resulted from external and violent 
means, there is a presumption that it was accidental and that it was not intentional. 
The second assignment of error is that the court charged the jury as follows: 
“Therefore, the plaintiff's case goes to you necessarily, upon the showing that the 
death of Mr. Watkins was by external and violent means, and the necessary ele- 
ment of accidental death is, prima facie, supplied by the presumption against sui- 
cide.” The third assignment of error is based upon an excerpt from the court's 
charge to the same effect as the foregoing. The fourth assignment of error was 
the affirmation of plaintiff's first point, reading as follows: “Norman C. Watkins 
having died a violent death, viz.: by carbon monoxide poisoning, the law presttmes 
that his death was not by suicide but was accidental.” The fifth assignment of 
‘error was the affirmation of plaintiff's second point, reading as follows: “This pre- 
sumption has the same probative force and effect as direct evidence of accidental 
death.” The sixth assignment of error was the affirmation of plaintiff’s sixth point, 
reading as follows: “Unless the jury find that the evidence of the defendant out- 
weighs the presumption that Norman C. Watkins did not commit suicide, the ver- 
dict must be for the plaintiff.” The eighth assignment of error was the refusal of 
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defendant’s fourth point, reading as follows: “There is no presumption in this 
case that Norman C. Watkins died ar. accidental death.” 

{1] The court erred in giving to the so-called “presumption against suicide” the 
weight of a probative fact, thereby casting upon the defendant the burden of proving 
that the insured’s death was something other than the kind of death insured against. 
Considerable confusion appears in judicial opinions as to the nature of presumptions 
and their function in the administration of justice. They are not in evidence and 
should not be substituted for evidence. Presumptions are generally grouped into 
two major classes: (1) Of law; and (2) of fact. The former usually have the 
force of legal maxims and becomes rules of law, with definite procedural conse- 
quences. Tanner v. Hughes and Kincaid, 53 Pa. 289. 

[2, 3] As they deliberated on this case, the jurors had the right to bear in mind 
the fact that to the average human being, life is more attractive than death. They 
were thus entitled to consider, on an even balance of the evidence as between acci- 
dental death and suicide, the probabilities against suicide; but the court below erred 
in its interpretation and application of the so-called “presumption against suicide.” 
The court gave to the ordinary probability that a human being will not commit 
suicide the force of a fact in evidence shifting the burden of proof to the defend- 
ant. The court charged the jury (as above noted): “The necessary element of 
accidental death is, prima facie, supplied by the presumption against suicide,” “Nor- 
man C. Watkins having died a violent death, viz.: by carbon monoxide poisoning, 
the law presumes that his death was not by suicide but was accidental.” These in- 
structions made the fact of accidental death such a to-be-expected concomitant of 
a violent death by carbon monoxide poisoning as to render it unnecessary for the 
plaintiff, after prima facie proving the latter, to offer further testimony in support 
of the cause of action sued upon. 


[4-6] In judicial trials, as in the other affairs of life, probabilities are always 
being weighed by those who have to decide questions of fact, but probabilities are 
not legal presumptions. That a witness who has an interest in the outcome of a 
lawsuit will “color his testimony” accordingly, is a probability which jurors have 
a right to consider, but it is not a presumption. Any fabrication of testimony gives 


rise to a permissible inference by the jury of the lack of credibility of the entire 


testimony of the fabricator, but this legitimate inference does not amount to a 
legal presumption that his entire testimony is false. In the instant case the general 
probabilitv against suicide did not shift the burden of producing evidence upon the 
party against whom it operated. Here the burden of proving that the death of the 
insured was caused through “external, violent and accidental means” was squarely 
placed on the plaintiff. Under the contract of insurance she, in order to make out 
a cause of action against the defendant for the amount claimed, had to incorporate 
in her statement these averments. For a commensurate recovery her proof had to 
sustain them. What the trial judge aptly called “the necessary element of accidental 
death” was not (as he said it was) “supplied by the presumption against suicide.” 
No presumptions ever take the place of proof. The so-called “presumption against 
suicide” is merely an inference or argument; it is not what Justice Agnew, in the 
opinion above cited, properly designates as a “legal presumption binding on the 
jury, prima facie, till disproved.” 

[7] Accidental death, as opposed to self-inflicted death, is no more to be le- 
gally presumed than suicide is to be presumed as against homicide. There are 
thousands of homicides annually, still more suicides, and the number of the latter 
is surpassed by the number of fatal accidents.’ And yet it might easily happen in 
some years that the ratios would be reversed. Chief Justice Gibson said in Burr v. 
Sim, 4 Whart. 150, 171, 33 Am. Dec. 50, that perils of the sea are not to be pre- 
sumed. “They are such as may or may not occur.” He said further: “A natural 
presumption arises only from a violent probability, because it is a conclusion drawn 
by experience from the usual current of things; but no violent probability of death 
arises from a peril, which, though possible, is remote.” When the issue is death by 
accident against death by suicide, the data as to the respective total number of 
deaths from these two causes is not in the average mind so decisively balanced 
against the probability of death by suicide as to “harden” the inference against death 


1For the year 1932 (statistics for which are the latest available), the number of homicides 
occurring in the United States Death Registration Area, exclusive of Utah, was 11,016; 
suicides, 20,880; fatal accidents, 85,474; death from all other causes, 1,186,739. 
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by suicide into a presumption of law which shifts the burden of proof to the de- 
fendant in a suit on an insurance policy against death as a result “of bodily injuries, 
effected solely through external, violent and accidental means.” 


[8] An examination of many cases concerning presumptions, particularly “pre- 
sumptions against suicide,” reveals what has been aptly characterized as “a welter of 
loose language and discordant decisions concerning presumptions.” The confusion 
of thought and expression in the understanding and application of this so-called 
“presumption against suicide” has arisen from three main causes: (1) The treating 
of an ordinary permissible deduction as a compellable assumption, i. e., as a pre- 
sumption, putting on the person on whom it operates the burden of coming forward 
with opposing evidence, or suffering the penalty of having the so-called presump- 
tion accepted as verity; (2) the treating of this permissible deduction as evidence: 
and (3) the failure to distinguish between suits on insurance policies like the one 
here sued on, which insure against death as a result “of bodily injuries effected 
solely through external, violent and accidental means” and suits on those policies 
which insure against death but which contain a proviso avoiding the policy if the 
insured dies by his own act. As to (1), this we have already discussed. As to 
(2), “It is a fallacy to attribute (as do some judges) an artificial probative force 
to a presumption, increasing for the jury the weight of the facts, even when the 
opponent has come forward with some evidence to the contrary.” Wigmore on 
Evidence (2d Ed.) vol. 5, § 2491. “* * * No presumption can be evidence; it is a 
rule about the duty of producing evidence.” Id. § 2511. Presumptions are always 
independent of evidence. Chief Justice Shaw in Webster’s Case, 5 Cush. 295, 320, 
52 Am. Dec. 711, was careful to note this in his charge. There he said: “All the 
presumptions of law independent of evidence are in favor of innocence.” In Agnew 
v. United States, 165 U. S. 36, 17 S. Ct. 235, 241, 41 L. Ed. 624, counsel for the 
plaintiff in error (who was the defendant below) asked the trial court to instruct 
the jury that the presumption of innocence was to be “treated as evidence, giving 
rise to resulting proof, to the full extent of their legal efficacy.” This instruction 
was refused. The Supreme Court of the United States, in an opinion by Chief 
Justice Fuller, said that the instruction was well declined “on the ground of the 
tendency * * * to mislead.” In Lishon v. Lyman, 49 N. H. 553, the issue was as 
to the emancipation of a minor, and the jury was instructed that there was a pre- 
sumption that children under twenty-one are not emancipated, and that the jury 
was to take this element into account and weigh it in connection with all the testi- 
mony. The Supreme Court of New Hampshire held: “The presumption against the 
freedom of minors, was not an element of evidence; could not be weighed as evi- 
dence.” As to (3), when in a suit on a policy containing a provision avoiding the 
policy if the insured dies by his own hand, plaintiff makes out a prima facie case, 
and defendant seeks to avail itself of the substantive defense reserved in the policy 
that the loss was due to a cause or risk specifically excepted in the policy, the de- 
fense hecomes an affirmative one and has the burden of proof. See Bowers v. 
Great Eastern Casualty Co., 260 Pa. 147, 103 A. 536; Carnes v. lowa Traveling 
Men’s Ass’n, 106 Iowa 281, 76 N. W. 683, 68 Am. St. Rep. 306; and Home Benefit 
Ass’n v. Sargent, 142 U. S. 691, 12 S. Ct. 332, 35 L. Ed. 1160. 


An instruction that jurors trying the issue presented here, in balancing the evi- 
dence for and against the conflicting theories of accidental death and suicide, may 
keep in mind the general probability against suicide—a probability arising from “the 
usual current of things’—is proper. But, to charge the jury that after plaintiff 
proved the insured’s death through external and violent means, the balance of the 
proof required to maintain the cause of action, that is, “the necessary element of 
accidental death is, prima facie, supplied by the presumption against suicide,” is 
erroneous. Reason leads to this conclusion and authority supports it. 


In Grosvenor v. Fidelity & Casualty Co., 102 Neb. 629, 168 N. W. 596, where 
the plaintiff in an action on an accident policy alleged that the insured lost his life 
by accidental carbolic acid poisoning, and the defendant’s answer contained a gen- 
eral denial and allegation that the insured took his own life by drinking a deadly 
poison, it was held that the burden was on the plaintiff to show that death was ac- 
cidental, and that she must do so by evidence of the actual facts, or a situation 
from which accident is the reasonable and not a reasonable inference or possibility, 
and that the plaintiff having offered no evidence, a directed verdict in her favor was 
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error. The Supreme Court of Nebraska, in its opinion, stated: “Because men love 
life and fear death, they instinctively avoid obvious danger. This fact, drawn from 
experience, is the basis of a presumption, relied upon by plaintiff that when the cause 
or manner of death is unknown we infer that it was not suicidal. The inference is 
not based upon a law of nature which is invariable. Men do frequently commit 
suicide. It is one of a multitude of legitimate inferences, in which we infer the un- 
known, from the known, having greater or less degrees of prabability, which we 
use in reasoning to arrive at the ultimate fact. * * * When, knowing only that one 
has died from drinking carbolic acid, you say you are in doubt as to cause, and 
then, bringing into service the presumption against suicidal intent, you finally con- 
clude that the death was accidental, are you not guilty of that error known in logic 
as petitio principii? Had you not, in reaching your first conclusion, given the theory 
of accident the benefit of the truth upon which the presumption is founded? Had 
you assumed as a fact that the deceased contemplated suicide or was indifferent to 
life, you might not have entertained the doubt. Let us suppose experience has 
shown that of all the persons who have died from drinking carbolic acid three our 
of tour were cases of suicide; then, would it not be palpably absurd to infer in the 
given case that the death was not intentional? * * * The presumption against in- 
tentional death can no longer prevail as prima facie proof. The burden was and 
remained upon.plaintiff to prove his case.” 

[9] In Keefer v. Pacific Mut. Life Ins. Co., 201 Pa. 448, 51 A. 366, 367, 88 Am. 
St. Rep. 822, this court held that when the burden is upon the plaintiff, as it is 
here, to prove the death of the insured was caused by external, violent, and acci- 
dental means, the proof could not be based either upon conjecture or presumption. 
Justice Potter there said: “There could be no presumption as between disease and 
accidental cause, within the terms of the policy.” We say here that there can be 
no presumption between accidental cause and suicide, within the terms of the policy. 

In Merritt v. Preferred Masonic Mut. Acc. Ass’n of America, 98 Mich. 338, 57 
N. W. 169, it was held: “Until there was some evidence tending to show that death 
resulted from accident, rather than design, or from natural causes, such as apoplexy 
or heart failure, there was nothing to go to a jury. There was not a prima facie 
case of accidental death. The burden of proving accidental death is upon a plain- 
a i 

In Whitlatch v. Fidelity & Casualty Co. of New York, 149 N. Y. 45, 43 N. E. 
405, 406, it was held to be error for the trial judge to refuse to charge in a suit 
on an accident policy as follows: “While the law does not presume from death alone 
that it was suicidal, and evidence must be adduced to show that the deceased did 
take his life, still the burden of proof is upon the plaintiff to show by a preponder- 
ance of evidence that it was done by accident, and without intention to take his 
life.” 

In Farmers’ Loan & Trust Co. v. Siefke, 144 N. Y. 354, 39 N. E. 358, 359, 
which was a suit upon an accident policy, the Court of Appeals of New York in 
an opinion by Chief Justice Andrews said: “The burden is upon a plaintiff to 
establish his cause of action, when it is, in proper form, denied by * * * by 
a preponderance of evidence. See * * * Perley v. Perley, 144 Mass. 104, 10 
N. E. 726.” 

In Johns v. Northwestern Mutual Relief Ass’n, 90 Wis. 332, 63 N. W. 276, 
277, 41 L. R. A. 587, the Supreme Court of Wisconsin in an opinion by Cassoday, 
J., said: “Under the contract of insurance in the case at bar the plaintiff could 
only recover by showing that the death was the result of, or brought about by, 
‘some external cause or accident, and not by disease or any voluntary act of the 
member.’ The burden of proving such facts * * * was upon the plaintiff.” 


_ In the case of Hill v. Central Accident Ins. Co., 209 Pa. 632, 59 A. 262, 263, 
this court approved the emphatic statement of the trial court that when plaintiff 
alleges in a declaration that a “deceased came to his death by. violent, external and 
accidental means, he should be compelled to prove it.” It was there held that “all 
the circumstances surrounding the tragedy” were admissible in evidence and that 
“there is no reason why circumstantial evidence should not be considered in a civil 
case as well as a criminal,” and that “when there is evidence that death resulted 
irom violent and external means, and there are conflicting theories as to how the 
death occurred, it is for the jury to pass upon the facts.” 





1484 The Insurance Law Journal, Vol. 83 [Dec., 1934 


[10] The conclusions that the foregoing lead to are these: 

(1) The operative facts of the insurance policy sued upon were “external, 
violent and accidental means” causing the insured’s death, and any evidence, 
whether direct or circumstantial, that tends to prove the operative facts, is 
admissible. 

[11] (2) If there are in evidence credited facts or circumstances or both from 
which the jury may infer legitimately that the insured’s death resulted from 
accidental means, plaintiff is entitled to recover. As to the test of submissibility 
of evidence to a jury, see Brown v. Schock, 77 Pa. 471, at page 479. 

{12, 13] (3) On plaintiff rests the burden of proving all the operative facts 
by a fair preponderance of the evidence. An even balancing of the evidence on 
the issue of death by accidental means or death by suicide denotes that plaintiff 
fails to sustain her burden of proof and the verdict should be for the defendant. 

Here plaintiff pleaded as her cause of action that the insured “without inten- 
tion on his part, but accidentally, inhaled carbon monoxide gas as a result of 
which he died.” She proved that the death was caused by external and violent 
means, and the trial judge then said that this much being proved, “the law pre- 
sumes that his [the insured’s] death was not by suicide but was accidental” and 
that “this presumption has the same probative force and effect as direct evidence 
of accidental death.” This was error, for as already pointed out by us, plaintiff's 
invoking of a mere “presumption against suicide” (a presumption unsupported by 
relevant evidence) cannot serve, on the pivotal issue, as an adequate substitute 
for the proof the well-pleaded cause of action requires. 


The assignments of error heretofore specified are sustained. The judgment is 
reversed with a venire. 


Linn, J., concurs in the result. 


JANNEY v. SCRANTON LIFE INS. CO. 
Supreme Court of Pennsylvania. May 21, 1934. 
173 Atlantic Reporter 819. 
1. INSURANCE. 


Though unambiguous insurance policy cannot be construed to mean otherwise 
than what it says, it must be given reasonable interpretation in light of subject- 
matter and situation of parties at time of contract and construction cannot be 
manifestly absurd nor prevent recovery under all circumstances. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

In case of doubt or ambiguity, provisions of insurance policy will be viewed 
in light most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Where life policy provided for disability benefits if insured became wholly, 
continuously, and permanently unable to engage in any occupation for profit, that 
insured would at times be able to beg, pick rags, or sell peanuts, or for brief 
periods do work necessarily resulting in great pain or loss of life, would not pre- 
vent recovery of disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Term “totally disabled” does not mean absolute helplessness, but inability of 
insured to do substantial part of his work. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Life policy providing for benefits for total and permanent disability, which 
stated that, if insured improved, benefits would cease, gave right to benefits for 
apparently permanent disability as distinguished from disability which was abso- 
lutely permanent. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
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6. INSURANCE. 
In action on life policy for disability benefits, whether plaintiff was totally and 
permanently disabled from engaging in occupation for profit held for jury. 
Evidence for plaintiff showed that insured had lost one eye and had 
five thirtieths vision of other, and could not see objects near at hand 
because of large central blind area in eye, and was unable to work at his 
profession of civil engineer, or any other business he had tried, and that 
sight in eye was getting worse. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 
7. INSURANCE. 

Provision in life policy that disability benefits would be paid on due proof 
of total and permanent disability entitled insurer to notice of fact of permanent 
disability but did not require proof sufficient to justify recovery in action on policy 
or make insurer final arbiter on question of due proof. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

8 INSURANCE. 

Where insured gave written notice to insurer of disability, insurer’s rejection 
of claim for benefits for total and permanent disability on ground that claim did 
not fall within disability clause of policy waived further notice of disability and 
authorized immediate suit by insured and limited defense to action for disability 
benefits to that expressed in rejecting claim. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Appeal No. 217, January term, 1934, from judgment of Court of Common 
Pleas No. 2, Philadelphia County, September term, 1932, No. 2301; James Gay 
Gordon, Jr., Judge. 

Assumpsit by Ernest Fitzgerald Janney against the Scranton Life Insurance 
Company to recover total permanent disability benefits under two life insurance 
ee Ne and judgment for plaintiff for $6,676.49, and defendant appeals. 

Affirmed. 

” aamned before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, and 

Linn, . 

W. J. Fitzgerald, of Scranton, and W. Heyward Myers, Jr. (of Morgan, 
Lewis & Bockius), of Philadelphia, for appellant. 

Geo. F. Lowenthal (of Horton & Lowenthal), of Philadelphia, for appellee. 

Simpson, Justice. 

__ Plaintiff sued to recover damages under the total permanent disability pro- 
visions, identical in language, in two life insurance policies issued by defendant to 
him. He obtained a verdict and judgment, and defendant appeals, stating in its 
brief that three questions are involved: 

(1) Should the court below have declared as a matter of law that the injuries 
by plaintiff did not constitute total permanent disability as defined in the 
policies? 

(2) Should the court below have declared as a matter of law that plaintiff 
did not submit to defendant, while the policies were in force, proof of total per- 
manent disability as required by the policies? and 

(3) Should the court below have declared as a matter of law that defendant 
did not waive any of the provisions of the policies with respect to the proofs of 
disability ? 

We are of opinion that the court below was not required to answer, as a 
matter of law, any of these questions favorably to defendant, and hence its judg- 
inent must be affirmed. 

The disability provisions of the policies, so far as important here, are as fol- 
1OWS: 

“Total Permanent Disability: If, prior to attaining the age of sixty full years 
and while this Policy is in full force and effect, the Insured becomes physically 
or mentally incapacitated to such extent as to be wholly, continuously, and per- 
manently unable to engage in any occupation or profession or to perform any 
work or service for compensation, gain or profit; then and in such event, upon 
due proof made to the Company of the fact of such disability, the Company, 
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provided all premiums have from year to year been duly paid, shall waive the 
payment of any premium thereafter becoming due upon this Policy during the 
continuance of such disability. Upon the acceptance of such proof, the Company 
thenceforth during the continuance of such disability will pay to the Insured for 
life a Monthly Income of one per cent. of the Face Amount Insured, except that 
during the first year of such income the monthly payment shall be two per cent. 
instead of one per cent. of the Face Amount Insured. * * * 

“The Company shall have the right at any time, but not oftener than once a 
year, to require due proof, by an examination of the Insured by its duly appointed 
Medical Examiner, of the continuance of such disability. If the Insured shall so 
far recover as to be able to engage in any occupation, profession, work or service 
for compensation, gain or profit, no further premium will be waived nor monthly 
income paid; and all premiums thereafter falling due shall be paid by the Insured 
in conformity with the requirements of the Policy.” 

[1, 2] While it is of course true that, where the language of an insurance 
policy is clear and unambiguous, it cannot be construed to mean otherwise than 
what it says (Urian v. Insurance Co., 310 Pa. 144, 150, 165 A. 21), yet it must be 
given a reasonable interpretation, in the light of the subject-matter and the situa- 
tion of the parties at the time the contract was made, and such construction must 
not be manifestly absurd, nor effectually prevent a recovery under all circum- 
stances. So, too, “in case of doubt or ambiguity, the provisions of a life insurance 
policy [and of all other insurance policies] will be viewed in the light most favor- 
able to the insured.” Brams v. New York Life Ins. Co., 299 Pa. 11, 148 A. 855. 

[3, 4] The fact that this plaintiff would be able at times to beg, or to pick 
rags or sell peanuts on the streets, or that, for brief periods, he can do some- 
thing which will necessarily result in causing him great pain and suffering, or in 
loss of life, will not exclude him from recovering, notwithstanding the broad lan- 
guage used in the policies. As said in Cantor v. Metropolitan Life Ins. Co., 108 
Pa. Super. Ct. 1, 164 A. 145, 146: “In Losnecki v. Mutual Life Insurance Co. of 
N. Y. [106 Pa. Super. Ct. 259], 161 A. 434, we had occasion to construe the word 
‘permanently’ as used in the phrase ‘totally and permanently disabled’ in a similar 
policy of insurance, and we held that it was not used in the sense of absolute 
perpetuity, but relatively in contradistinction from ‘temporary’ or ‘transient.’ We 
think the policy, considering the whole clause involved, requires a similar con- 
struction of the word ‘totally’; that the term ‘totally disabled’ is not used in a 
sense of absolute helplessness, mentally and physically, but rather, as was expressed 
by the Supreme Court of Rhode Island in Pannone v. John Hancock Mutual Life 
Ins. Co. [52 R. I. 95], 157 A. 876, 878, in construing a similar policy, ‘Inability 
of the insured to do the greater portion, the substantial part, of his work or 
duty. * * * A literal construction of the words ‘totally disabled’ as used in 
disability and accident insurance policies has been rejected by the courts of many 
of the states—e. g., Georgia (Cato v. Aetna Life Ins. Co., 164 Ga. 392, 138 S. E. 
787, 790); Arkansas (Great Eastern Casualty Co. v. Robins, 111 Ark. 607, 164 
S. W. 750, 751, where the insured was a publisher); Kentucky (Fidelity & Cas- 
ualty Co. v. Bynum, 221 Ky. 450, 298 S. W. 1080, 1082, where they were defined 
as, ‘incapacitated from performing any substantial part of his ordinary duties, 
though still able to perform a few minor duties and be present at his place of 
business’); Vermont (Clarke v. Travelers’ Ins. Co., 94 Vt. 383, 111 A. 449); 
South Carolina (Brown v. Missouri State Life Ins. Co., 136 S. C. 90, 134 S. E. 
224, 225, where it was held the term ‘does not mean absolute helplessness or loss 
of reason, but an inability to do substantially all of material acts necessary to 
prosecution of insured’s business or occupation in customary and usual manner’) ; 
Oklahoma (Ozark Mut. Life Ass’n v. Winchester, 116 Okl. 116, 243 P. 735, 736, 
where it was held that the claim was not affected by a few occasional and trivial 
acts relating to the business); Illinois (Davis v. Midland Casualty Co., 190 TIl. 
App. 338, 340, insured need not be helpless and can recover although he is able 
to give instructions to others).” 

So, in Kramer v. Travelers’ Ins. Co., 111 Pa. Super. Ct. 367, 371, 170 A. 700, 
701, after reviewing with approval the earlier cases in that court, it added: “The 
fact that a man can at irregular intervals do some light work of a limited char- 
acter does not prevent recovery.” 
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[5, 6] In the instant case it is not necessary to go so far as in some of the 
cases cited, but, speaking generally, we are in accord with them. Here there was 
ample proof for the court below to submit to the jury to determine whether or 
not plaintiff was “incapacitated to such an extent as to be wholly, continuously and 
permanently unable to engage in any occupation or profession or to perform any 
work or service for compensation, gain or profit.” Considering the policy in its 
entirety, the following statement of the trial judge would appear to be fully 
justified: “* * * There is in this policy somewhat of an inconsistency. It 
gives the right to this income to the insured if he is totally, continuously and per- 
manently disabled in the manner I have indicated; and then further on it says 
that, if he gets better, the payments of income will stop and the prior relations 
of the parties under the policy shall be resumed, and the plaintiff will then return 
to the payment of the premium. It is, therefore, perfectly obvious that they did 
not mean permanent in the ordinary sense of that word. What the parties meant 
was this,—and the interpretation and meaning of the language is for the Court to 
give you—that if the insured gets into such physical condition that the proba- 
bilities appear to be that he will be permanently disabled, his right to the monthly 
income then arises and continues until it develops that that physical disability 
which was apparently permanent has, for any reason, ceased.” In this connection, 
see Tibbetts v. Prudential Ins. Co., 313 Pa. 310, 169 A. 382, where we approved 
the above-cited opinions of the Superior Court. 

Laying aside all the other injuries suffered by plaintiff as the result of the 
accident, it appeared that his right eye was so seriously injured that it had to 
be wholly removed; that the left eye was so injured that the center of his vision 
therefrom was totally gone, with the result that he could not even see the tools 
with which he would have had to work; that out of the sides of that eye he 
could see objects that were far off, but not if they were near at hand. In these 
matters he was corroborated by defendant’s expert oculist as well as by his own. 
He further said that he had tried to work at other businesses as well as his own, 
which was that of an electrical engineer, but found that he could not work at any 
of them. And it is not to be overlooked in this connection that at the trial, in the 
presence of the jury, defendant’s counsel stated that they did not contend that 
plaintiff was malingering. His wife and the two physicians who attended him 
corroborated his story. One of the physicians said that he is “an awful nervous 
wreck at the present time,” and, when asked, “Q. Apart from giving your prog- 
nesis as to the effect of this case up to the present time, since the accident, in 
your opinion, has he been able to engage in any occupation, any gainful occupation? 
to which he answered “No, sir, he has not.” The other doctor, who was an eye 
specialist, says substantially the same thing, concluding his testimony with the state- 
ment: “Well reallv I don’t know of any occupation he could engage in, considering 
his education along the lines that he started out his life in. It is very difficult for 
any man to take up a new occupation.” It also appeared that the sight of the left 
eve is getting worse; the expert witness last referred to saving also: “The prob- 
abilities are very much against him regaining what he has already lost. The prob- 
abilities are that he will have more involvement * * * rather than that he will have 
improvement.” 

Defendant’s witnesses in their testimony very inadequately met that evidence. 
One of their physicians said that he had made two examinations of plaintiff, and 
that he did not think plaintiff was “wholly, continuously and permanently unable 
to engage in any occupation or profession, or to perform any service for gain or 
profit.” But he also said: “I could not pass any opinion on the left eye, because 
it looked perfectly normal to me; but it required a certain examination that I 
was not prepared to make to determine the exact condition of the left eye.” 
Defendant’s eye specialist had, however, made.such an examination, and he testi- 
fied that “The left eye had a vision of five-thirtieths with a large central blind 
area, but the remainder of the field of vision was perfectly normal.” 

After a fair and impartial charge to the jury, a verdict was returned for 
plaintiff, which the court in banc sustained. As there was evidence to support this 
conclusion, we can do no less than affirm the judgment entered on that verdict, 
and this disposes of the first and principal question raised. 

[7, 8] The second question said to be involved, viz. “Should the court below 
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have declared as a matter of law that plaintiff did not submit to defendant, while 
the policies were in force, proof of total permanent disability as required by the 
policies?” requires but little consideration. What the policies require is that “due 
proof [be] made to the company of the fact of such disability.” It would seem 
that defendant’s contention is that this constituted it as the final arbitrater, in its 
own case, of the question of “due proof.” If the clause meant that, probably no 
court would sustain it; but that is not its true import. What it does mean is that 
the insured shall submit “due proof * * * of the fact of such disability”; 
whether or not there is sufficient to justify a recovery is a matter for the trial 
tribunal. Plaintiff in due course gave to defendant written notice of that fact, in 
a series of letters, resulting in defendant’s physician examining plaintiff, defendant 
postponing decision on what they would do until they heard from him, and then 
closing the pending matter by writing, “After carefully considering the completed 
file in connection with your claim for disability benefits under the above con- 
tracts, we regret to advise you that the company cannot approve your claim for 
the reason [not that you have not complied with the formal requirements as to 
notice, but] that the information submitted in your case does not fall within the 
provisions of the disability clause in your policies.” This operated as a waiver 
of a requirement of further notice, gave plaintiff the right to sue at once, and 
limited defendant to the defense expressed in that letter: Did the injury which 
plaintiff suffered “fall within the provisions of the disability clause in [his] 
policies?” What defendant was entitled to have was notice of the fact of per- 
manent disability, not such proofs as would be required on the trial of the case. 
The former it got, and “as notice” it made no objection thereto. 

The third question involved requires no further consideration. It is covered 
by what we have already said in answering the second question. 

The judgment of the court below is affirmed. 


BAILEY v. NORTH CAROLINA MUT. LIFE INS. CO. No. 13869. 
Supreme Court of South Carolina. June 12, 1934. 
Petition for Rehearing Dismissed July 3, 1934. 
175 Southeastern Reporter 73. 
1. INSURANCE. 


In action for weekly sick benefit and actual and punitive damages, evidence 
as to fraudulently procuring release and canceling life and disability policy held 
insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 
Whether insured was entitled to weekly sick benefit under life policy held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

a from Common Pleas Circuit Court of Sumter County;.M. M. Mann, 
Judge. 

Action by Julia Bailey against the North Carolina Mutual Life Insurance 
Company. From an order of nonsuit, plaintiff appeals. 

Affirmed in part and reversed in part. 

L. D. Jennings, of Sumter, for appellant. 

Epps & Epps and Geo. D. Levy, all of Sumter, for respondent. 

BiEasE, Chief Justice. 

[1] The appellant, a colored woman, had with the respondent, an insurance 
company, conducted by colored people, whose policyholders were also colored, an 
insurance policy, issued on September 14, 1931, whereby the company, in considera- 
tion of a weekly premium of 15 cents, agreed to pay the appellant a maximum 
weekly benefit for disability from sickness or accident the sum of $1.50 per week, 
during the first six months after the policy was issued, and $3 per week there- 
after, and upon the death of the insured to pay the named beneficiary the sum of 
$39. The weekly premiums were paid up to and including February 15, 1932. In 
the latter part of January, 1932, appellant became sick, suffering, so the certificate 
of the attending physician showed, from the disease of “southagitis,” from which 
illness she was disabled for some time; her contention being for at least three 
weeks. The sick benefits of $1.50 for the first week was duly paid by the com- 
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pany, apparently without question as to its correctness. On February 11, 1932, 
J. C. Prioleau, the colored agent of the insurance company, paid the appellant 
$1.50, apparently the sick benefit for the second week. He gave her on that date 
a blank to be properly filled out for the third week sick benefit, to which she 
claimed she was entitled. 

Alleging in her complaint the facts above stated, the appellant further alleged, 
in effect, which allegations we think set forth the gist of her complaint, that 
the insurance company was due her the sum of $1.50 for the third week’s sick 
benefit, and that, by false and fraudulent representations, she was induced to sign 
a paper, which the company claimed to be a release and settlement in full of her 
policy, which “so called release” was procured under false and fraudulent repre- 
sentations, for the purpose of avoiding the contract of insurance, and for the 
further purpose of cheating and defrauding appellant and her beneficiary out of 
the benefits they were entitled to under the terms of the policy. The fraudulent 
conduct of the agent occurred, as the complaint alleged, on February 11, 1932. 

On February 15, 1932, as the complaint alleged, and as was also shown with- 
out dispute, the agent of the insurance company collected the weekly premium then 
due on the policy, which kept it in force until February 22, 1932, and the policy 
all the time was in the possession of the appellant. 

This action for $3,000 actual and punitive damages was instituted by the appel- 
lant on February 20, 1932. 

The insurance company admitted the allegations of the complaint as to the 
issuance of the policy and its terms. It denied all the other allegations, including 
therein the claims of the plaintiff that the policy had been canceled prior to the 
date of the complaint, that there had been any release of the company’s liability 
thereunder, and any fraudulent conduct on the part of the company or its agent. 

In the trial, after hearing the evidence on the part of the plaintiff, a nonsuit 
was ordered, and from that action the insured has appealed to this court. 

The evidence for the company showed the receipt by her of the first two 
weeks’ sick benefit, at the rate of $1.50 per week, and the offer and tender of the 
agent of the company to pay her, on the 22d or 23d of March, 1932, by the check 
of the company, the sum of $1.50 for the third week’s sick benefit, which check 
she declined to accept, for the reason that her rights had been then intrusted to 

her attorney. It also showed no payment or offer to pay of any premium on the 
' policy after February 15, 1932. Testimony for the appellant went to show that 
Prioleau, the agent, told her at the times he was making the two payments of the 
sick benefits, in effect, that she was signing a receipt for the amounts he was pay- 
ing: that he also told her that she could not collect sick benefits for more than 
four weeks in any one calendar year, although the policy provided for the payment 
for as much as twenty weeks’ benefit in such year; and that he would cancel the 
policy. It was further disclosed that Prioleau, on February 18th, wrote the insured 
a letter, in which he said, “the release you signed the other day was in full settle- 
ment of your policy,” and in that letter he told the insured she had asked to be 
allowed to look the policy over for a day or so, and then she would send it in. 
He further advised her that she had only paid in $3, and the company had paid 
her $3 back, and held her receipt, along with the release, for the same. Upon 
receipt of that letter, the husband of the insured consulted her attorney, and 


1 


placed the policy in his charge. 

The papers introduced in evidence, signed by the insured, were receipts for the 
amounts of the sick benefit paid to her. No paper showing, or attempting to show, 
any release on the part of the insured to the company as to any right or claim 
she had under the policy was offered, and there was absolutely no evidence show- 
ing that she had ever executed any such instrument. There was no evidence tend- 
ing to show that the policy issued to the insured had ever been marked canceled 
on the books of the company. 

_ The fact that the insured still had the policy in her possession, and the receipt 
o* the company for the weekly premium paid on February 15, 1932, which kept 
the policy in force for one week thereafter, clearly established the fact that the 
policy was in full force on February 20th, the day on which the suit was instituted. 

lhe trial judge, therefore, was clearly right when he ruled to the effect, on 
the motion for a nonsuit, that, at the time of the institution of the suit, the policy 
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was in force, the insured had all her rights thereunder, and that if she had died 
during that time the beneficiary would have been entitled to receive the death 
benefit. There being no cancellation of the policy, and no release on the part of 
the insured of any right she had under its terms, there could not, therefore, have 
been any damage to the insured on that account. Since there was no cancellation 
and no release, it follows, of course, there could not have been any fraudulent 
cancellation, or any release executed on account of the fraudulent conduct of the 
agcnt of the company. Accordingly, there was no evidence to sustain in any way 
the alleged cause of action for either actual or punitive damages, on account of 
the alleged cancellation of the policy, or the alleged obtaining of the release 
through fraudulent conduct and representations; and the nonsuit, so far as it 
affected those claims, was proper. See Herndon v. Continental Casualty Co., 144 
S. C. 448, 142 S. E. 648. 

Since the defendant offered no testimony, we do not know what would have 
been said in the defense of. itself or agent, if any defense was necessary. We judge 
of the facts entirely, therefore, from the testimony submitted in behalf of the 
appellant. From that testimony, especially the letter of Prioleau to the insured, we 
are rather inclined to think that Prioleau had in mind. the commission of a 
fraudulent act. Realizing that, in all probability, his company was going to lose 
money on the policy carried by the insured, he probably conceived the idea of 
laying the ground for a cancellation of the policy and securing the consent of the 
insured to that course. The early institution of the suit, just two days after 
Prioleau’s letter, gave him and his company notice in time that it would not be 
well for the fraudulent scheme to be carried out. If the insured had _ patieutly 
waited for a few days, in all probability she would have had a good cause of 
action on account of the fraudulent conduct of Prioleau. 

[2] It is our opinion, however, that the nonsuit in its entirety was erroneous. 
There was evidence to show that the appellant was entitled to the sum of $1.50 
on the third week of her illness. While the company, through Prioleau, after the 
commencement of this suit, offered to pay her that amount, the tender made was 
not a legal one, even if it had been made in time. While it appears that the policy 
contained a provision that no suit to recover thereon should be instituted prior to 
the expiration of sixty days after proof of loss had been filed in accordance with 
the requirements of the policy, a defense based upon the provision was not inter- 
posed in the answer, and, even if there had been such a defense, there may have 
been some evidence of waiver of the provision on the part of the company. In 
addition, the trial judge, in granting the motion for a nonsuit, did not pass upon 
the effect of that provision, or upon the matter of waiver in connection therewith. 
The appellant, we think, was entitled to have the jury decide whether or not she 
was entitled to the sum of $1.50, for which she also sued. 

The judgment of this court is that the order of nonsuit be reversed as to the 
plaintiff's claim for $1.50, and in other respects that it be affirmed. 

Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 

Petition for Rehearing. 

Blease, Chief Justice. 

The appellant, seeking a rehearing, asserts that the court in its opinion has 
based its conclusion upon an erroneous apprehension of two important facts. 

The first is our statement to the effect that there were introduced in evidence 
receipts, signed by the insured, for certain sick benefits paid to her. The appellant 
says these receipts were not introduced. It now appears that, technically, the 
receipts were not really introduced. The record shows, however, that the receipts, 
or some receipts at least, were exhibited to the appellant by the counsel for the 
respondent, when the appellant testified as a witness, and she was examined fully 
as to her signatures to these papers, and as to their contents. If the receipts were 
not introduced, however, that fact had no effect on the conclusion we reached in 
the case. It was conceded by the appellant that $3 in sick benefits were paid to 
her, and she said she had signed receipts therefor. 

Appellant’s counsel now says that the court committed error in saying that 
the last payment of a fifteen cents premium took place on February 15, 1932, 
which payment kept the policy in force until February 22d, two days after the 
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date of the commencement of the suit. He attempts to argue that the evidence 
shows that the last payment was made on February 9th, which payment would 
have carried the policy only to February 16th, and, therefore, the policy was not 
in force on February 20th, when the suit was commenced. The record does not 
bear out the contention made, and the petition for rehearing on that ground shows 
that appellant’s counsel is not at all careful in the presentation of petitions to 
this court. It seems, too, that the court knows a great deal more about the facts 
of counsel’s case than he knows. Perhaps his petition for rehearing, like the com- 
mencement of the suit, was gotten up in too great a hurry. We let the record 
speak for itself; the italics being supplied by us. 

The third paragraph of the complaint, drawn by counsel for the appellant, is 
in this language: “That after said policy was issued, the plaintiff continued the 
payment of said weekly premiums, until the 15th day of February, 1932. 

The last sentence in the fourth paragraph of the complaint is as follows: 
“That on February 15th, 1932, said agent came back and collected the premium 
then due on said policy, and receipted for same in plaintiff's receipt book.” 

In the six exceptions of the appellant’s counsel, there 1s not a word to indi- 
cate that the last payment of premium was made on February 9th. 

In the second exception, appellant’s counsel said that the presiding judge erred 
in granting a nonsuit, “when the testimony offered by the plaintiff had fully sus- 
tained every allegation in the complaint.” In the fifth exception, the appellant’s 
counsel “respectfully submitted” that there was error in granting the nonsuit, 
“when there was ample evidence to sustain all of the allegations of the complaint.” 
The allegations of the complaint, as shown before, were to the effect that the 
weekly payments of premiums continued until February 15th, 1932. 

It is true that the appellant, Julia Bailey, when testifying, was quite indefinite 
as to the time the last payment was made: but she at no time testified that the 
last payment was made on February 9th. Counsel for the respondent, in cross- 
examining her, read two or three times allegations of the complaint, showing the 
last payment was made on February 15, 1932, and the witness did not question the 
correctness of the statement as to the date of payment. 

Hattie Clark, a relative of the appellant, and her chief witness, testified 
positively, both on direct examination and cross-examination, that she was present 
when the payment was made on February 15, 1932. 

In his remarks granting the motion for nonsuit, the trial judge said: “Under 
the allegations of the complaint, it is apparent that they collected the premiums 
for a week, fifteen cents, until February 15th, 1932, which unquestionably kept the 
policy alive.” No effort was made by counsel for the appellant to correct in the 
mind of the judge his impression that the appellant claimed that the last payment 
of premium was made on February 15, 1932. 

The court does not look with favor upon petitions of this character. They use- 
lessly take up time. It is earnestly hoped that no such petition will be filed again 
soon. We call to the attention of counsel for the appellant what was said about 
petitions for rehearing in the case of Arnold v. Power Co., 168 S. C. 163, 167 
S. E. 234. 

The petition is dismissed. 

Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


WORKMAN v. CONTINENTAL CASUALTY CO. No. 7611. 
Supreme Court of Appeals of West Virginia. June 12, 1934. 
175 Southeastern Reporter 63. 
1. INSURANCE. 


In action of assumpsit on health and accident policy, to plea setting up release 
under seal, plaintiff may, by reply, charge that release had been obtained by mis- 
representation of matters collateral to instrument. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

2. INSURANCE. ; 

In action on health and accident policy, manual of risks prepared by insurer, 
but not made part of policy, is inadmissible (Code 1923, c. 34, § 62). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
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Syllabus by the Court. 

1. To a plea in an action of assumpsit on an accident and health insurance policy 
setting up a release of the claim, under seal, the plaintiff may, by reply, charge that 
the release had been obtained by misrepresentation of matters collateral to the 
instrument. 1 : i 

2. Section 62, chapter 34, Code 1923, precludes the admission, in the trial of an 
action on an accident and health insurance policy, of a manual of risks prepared 
by the insurer, but not made a part of the policy. 

Maxwell and Hatcher, JJ., dissenting. 

Error to Circuit Court, Cabell County. 

Action by Edna Workman against the Continental Casualty Company. Judgment 
for defendant, and plaintiff brings error. 

Judgment reversed, and cause remanded. 

James Damron, of Huntington, and Philip Angel, of Charleston, for plaintiff 
in error. 

Fitzpatrick, Brown & Davis and Jackson N. Huddleston, all of Huntington, for 
defendant in error. 

Litz, Judge. 


_ This is an action in assumpsit by Edna Workman as beneficiary in a health and 
accident insurance policy for $2,000 issued in 1925 by defendant, Continental Cas- 
ualty Company, to her husband, Amos Workman, “as a passenger brakeman or 
baggageman on train.” He lost his life by accident February 16, 1931, while en- 
gaged in the service of a freight brakeman for Chesapeake & Ohio Railway Com- 
pany. In his application, attached to the policy, Workman stated that his occupa- 
tion was “passenger brakeman or baggageman on trains.” The policy provides that, 
if the insured is injured while engaged in an occupation classified in the manual of 
risks prepared by the insurer as more hazardous than that stated in the policy, it 
will pay only such portion of the indemnity provided in the policy as the premium 
would have purchased at the rate fixed for the more hazardous occupation in the 
manual of risks. On March 11, 1931, defendant settled with Mrs. Workman, in ac- 
cordance with this provision, for $777.10, and obtained from her a written release 
of the claim, under seal. Defendant, by written specification, set up the provision, 
the settlement, and release as complete defense to the action. Plaintiff replied that 
the insured at the time of applying for the policy informed the soliciting agent of 
defendant that his employment required him to serve as a conductor, passenger 
brakeman, baggage master, and freight brakeman for the Chesapeake & Ohio Rail- 
way Company, and that she accepted the payment of $777.10 and executed the re- 
lease, in ignorance of her rights under the policy, upon the representations of the 
agent of defendant, conducting the transaction in its behalf, that she could not 
collect any greater amount. The trial court, sitting in lieu of a jury, found for the 
defendant, and entered judgment of nil capiat. 

Defendant would uphold the judgment of the circuit court upon the grounds (1) 
that plaintiff cannot challenge the release in an action at law; (2) that the evi- 
dence is insufficient to set aside the release; and (3) that she is bound by the pro- 
vision of the policy limiting the indemnity to the amount stated in the manual of 
risks. Plaintiff insists that the release may be attacked in this action, and that the 
manual of risks, which is neither a part of the policy nor attached thereto, cannot 
he resorted to for any purpose. 

[1] It is urged by defendant that a release cannot be attacked at law for fraud 
in the inducement, as contradistinguished from fraud in the execution. This po- 
sition is taken not solely because the instrument in question is sealed, but it is in- 
sistently maintained for that reason. The sealing of written instruments originated 
at a time when few persens could write; hence the custom of executing a document 
by stamping thereon an impression in wax, technically called a seal. Notwith- 
standing the reason for the practice no longer exists, some law courts still ascribe 
sanctity to this senseless form which has degenerated into a mere scroll or flourish 
of the pen. The tendency, however, is to ignore in large measure the technical 
distinctions between sealed and unsealed instruments so jealously guarded by the 
common law. A clear, able, forceful, and comprehensive discussion of the sub- 
ject is presented in Wagner v. National Life Insurance Company (C. C. A.) 90 F. 
395, 400, wherein Judge Taft, later Chief Justice, in writing the opinion of the 
court, said: “Even courts of common law must partake of the spirit of progress. 
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*** The inconvenience of compelling a plaintiff in an action at law, who was met 
by a plea of release, to resort to an expensive and vexatious proceeding in equity 
to set it aside for fraud, led courts of law to exercise what has already been al- 
juded to as their equitable jurisdiction to defeat the plea. * * * There is good ground 
for believing that when the fraud was committed by the defendant in procuring the 
release directly from the plaintiff, and not from a third person, this matter could 
be set up by replication; and this, even if the fraud did not go to the execution: 
of the release, but only consisted of misrepresentation of material facts. * * * Ex- 
cept for the peculiar sanctity anciently attaching to a sealed writing at common 
law, which is now disappearing, it is difficult to see how there could be any doubt 
about the right in an action at law to avoid a release by a reply of fraud. * * * 
Our conclusion is, therefore, that it is proper in a suit at law for the plaintiff to 
meet a plea of release by a replication that the release was obtained by fraud, 
whether the fraud is in the execution, or in misrepresentation as to material facts 
inducing execution. We are glad to come to this conclusion, because it avoids cir- 
cuity of action, and thus facilitates the administration of justice.” 


In McCary v. Monongahela Valley Traction Company (an action for personal 
injuries), 97 W. Va. 307, 125 S. E. 92, this court overruled or ignored a demurrer 
to a replication charging that a release of the claim, under seal, interposed by spe- 
cial plea, was obtained by fraudulent inducements. A similar ruling is found in 
Danchatz v. Page Coal & Coke Co., 110 W. Va. 212, 157 S. E. 404. “A seal is an 
essential requisite of a ‘release,’ in the technical sense of that word as known to 
the common law; but the tendency of modern legislation and judicial decision is to 
minimize or abolish the common-law efficacy of the seal, in consequence of which 
an instrument not under seal may operate as a release, provided that it rests upon 
a sufficient consideration, and that the language used shows that it was intended 
as a release.” 53 C. J. p. 1198. Seals generally have been abolished by statute in 
this state. Moreover, assumpsit is an equitable action maintainable ordinarily in 
any case involving the withholding of money by defendant to which plaintiff is, in 
justice and conscience, entitled. Keener v. Bank of Gassoway, recently decided by 
this court, 173 S. E. 884. 


The evidence supports the replication, setting up the release. The circumstances 
attending its execution amply justify the conclusion that Mrs. Workman acted, in 
ignorance of her rights. under the influence of the alleged representations by the 
agent of defendant conducting the transaction in its behalf. It makes little differ- 
ence whether these assurances were made in good faith or with an intention to 
deceive 

[2] By section 62, chapter 34, Code 1923, the contract of insurance is limited 
to the face of the policy. In Bowyer v. Continental Casualty Company (an action 
on an accident and health insurance policy), 72 W. Va. 333. 78 S. E. 1000. this 
court held that the statute excludes from insurance contracts “all conditions, agree- 
ments, and warranties not expressed in the policies themselves or papers attached 
thereto”; and accordingly refused to consider as part of the insurance contract 
there involved the anvplication of the assured, which had not been attached to the 
nolicv. In the opinion of the court, written by Judge Poffenbarger, it is stated: 
“The purpose of statutes of this kind, as declared by the courts in other states, 
is to require the contract to be so formed as to enable the insured or assured at 
all times to have before him the covenants and agreements which he is required to 
observe or perform and relieve him from the burden of relying upon his recollec- 
tion of the terms of his contract.” 


\ like ruling was made in Addison v. Commercial Casualty Insurance Com- 
pany, 100 W. Va. 1, 129 S. E. 711, wherein the defendant sought to read into the 
surance contract (a health and accident insurance policy) its manual of risks 
referred to in a provision in the policy, similar to the one involved in this case, 
tor the purpose of showing that the risk incident to the vocation (mechanician on a 
racing automobile) in which the insured was engaged at the time of his death was 
classified as uninsurable in the manual. Judge Hatcher, speaking for the court, in 
the opinion said: “Reference to the classification manual would, under the common- 
law rules, have made it a part of the policy; but, as pointed out by this court in 
Bowyer vy. Casualty Co., supra, the statute has changed that rule so far as it re- 
lates to accident policies issued by corporations organized under the laws of an- 
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other state, as was the defendant company. Mere reference to some other paper, 
and its adoption by the policy, no longer makes such paper a part of the policy. 
The purpose of the statute, as explained in the Bowyer Case, is to require every 
condition, covenant, and agreement of the insurance contract to be expressed in the 
policy or papers attached, so that the insured at all times may have at hand exact 
information of his obligations and restrictions. The right of the insured may not 
be subjected to a classification manual of which he has vague, if any, information 
or memory. If the classification manual was no part of the policy, then it had no 
place in the evidence. It was not competent for any purpose.” The opinion also 
expressed the view that, if the manual had been admissible for any purpose, it 
could not have been accepted as conclusively establishing the relative hazards of 
different occupations. In this connection, it is stated: “Whether the (automobile) 
race was obviously dangerous depended on the skill and carefulness of the drivers, 
the construction of the automobiles, the rate of speed, the distance to be run, the 
condition of the track, and perhaps other factors entering into the race, and not on 
an ex parte classification prepared by the defendant.” It is proposed to give effect 
to the policy provision, under consideration, notwithstanding the statute and the 
well-considered decision thereon, by holding that the manual may be looked to for 
the purpose of ascertaining the amount of indemnity to which the plaintiff is en- 
titled, after extrinsic proof that the insured was, at the time of his death, engaged 
in an employment more hazardous than that stated in the policy. This theory seems 
to recognize the danger of going beyond the insurance contract to the extent of 
accepting the classification of risk without original evidence that the insured was 
engaged in a more hazardous employment at the time of his death than that stated 
in the policy. I can see no difference in accepting the manual for the classification 
of risks and resorting to it for the purpose of determining the amount of indemnity. 
Besides, a finding from evidence, independent of the classification of risks in the 
manual, that the occupation in which the insured was engaged at the time of his 
death was more hazardous than that stated in the policy, could serve no purpose in 
the case. The application of the provision depends not upon the actual differences 
in risks of various occupations, but solely upon the arbitrary ‘classification in the 
manual of risks. So that, in order to effectuate the provision of the policy, in 
contest, it is absolutely necessary to consult the manual not only for the purpose of 
determining the amount of indemnity, but also to ascertain whether the risk has 
been increased within the meaning of the policy. A change in the amount of the 
indemnity is dependent upon a change in the risk according to the classification in 
the manual and not upon proof that the insured was, at the time of his death, en- 
gaged in an occupation more hazardous than that stated in the policy. The call of 
justice in opposition to the statute was more appealing in Addison v. Insurance 
Company than it is in this case; yet, full recovery was there permitted, although 
the plaintiff was not entitled to any indemnity according to the manual. McCarthy 
v. Pacific Mutual Life Insurance Company of California, 178 Ill. App. 502, and 
Newell, Public Administrator vy. AStna Life Insurance Company of Hartford, Conn. 
(St. Louis Court of Appeals), 214 Mo. App. 67, 258 S. W. 26, are relied upon to 
justify the enforcement of the provision in question. A statute similar to ours 
was considered in the first case. The court in holding that the classification in the 
manual of risks should be adopted in determining the amount of indemnity, said: 
“We agree with counsel for appellant that the manual of occupations was not part 
of the policy. We are unable, however, to see why it may not be looked to for 
the purposes for which the parties have agreed it shall be.” This court has held 
in no uncertain terms that the duty of the judiciary to observe a plain and positive 
statute is a sufficient reason why the manual may not be looked to. The St. Louis 
court, without disclosing whether any statute was involved, adopted the ruling in 
the Illinois case. The changing of occupation by the insured did not forfeit the 
policy. Beane v. Casualty Company, 106 Miss. 813, 64 So. 732, 733, cited by counsel 
for defendant. The policy was therefore in force at the death of the insured. The 
only issue is whether the benefits thereunder may be cut down by an inadmissible 
document. We hold, in accordance with the statute and our previous decisions, 
that this cannot be done, and that plaintiff is entitled to recover the face of the 
policy less the amount received by her from defendant at the time of executine 
the release. The case is remanded for judgment to be entered accordingly. 
Reversed and remanded. ’ 





Fire] Royal Ins. Co. v. Eastham 


_— ROYAL INS. CO., Limited v. EASTHAM. 
FRANKLIN FIRE INS. CO. OF PHILADELPHIA v. SAME. No. 7306. 
Circuit Court of Appeals, Fifth Circuit. June 9, 1934. 
Rehearing Denied July 18, 1934. 
71 Federal Reporter (2d) 385. 
1. INSURANCE. ; 

In actions on fire policies, whether insured was guilty of arson and fraudulent 
proofs of loss held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10, 14].) 

2, INSURANCE. ; . 

Where insurers counterclaimed for money paid insured on account of previous 
Gre loss but adduced no proof tending to show that previous fire and insured’s 
claims on account of it were not bona fide, court properly withdrew matter fron: 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeals from the District Court of the United States for the Northern District 
of Alabama: William I. Grubb, Judge. 

Separate actions by J. M. Eastham against Royal Insurance Company, Limited, 
and against the Franklin Fire Insurance Company of Philadelphia, which were con- 
solidated for trial. From judgments for plaintiff, the defendants separately ap- 
pealed, and the appeals were consolidated. 

Affirmed. 

F. W. Davies, of Birmingham, Ala., for appellants. 

Niel P. Sterne, of Anniston, Ala., for appellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

HutcnHEson, Circuit Judge. 

This suit is on fire insurance policies on account of fire damage to furniture 
sustained in a fire in plaintiff's residence, March 19, 1932. The defenses were ar- 
son, and fraudulent and false swearing in the proofs of loss and in the suit. There 


is a counterclaim to recover back moneys the company had paid Eastham on ac- 
count of damage to his house from the same fire. and damage he had sustained in 


a fire in his residence just a year before. By these appeals consolidated under one 
number, appellants challenge the result below as fundamentally unjust to them. Ar- 
guing the case here as they did to the jury and to the trial court, they urge upon 
us that plaintiff's conduct and actions as they relate to his claims on the policies, 
hoth before and since the fire, so smell to heaven of fraud and rascality that the 
verdict he got ought not to stand. Specifically, the claim is that the proof over- 
Whelms that the two fire losses he suffered within the year, together with other 
fires and dynamitings occurring in that vicinity, were set out by incendiaries in 
plaintiff's employ, with spleen and revenge as the motives for some of the out- 
rages, and the insurance, he had the motive for the fires in his home. They claim, 
too, that by false swearing in connection with the proofs of loss and other papers 
and proceedings relative to his claim, plaintiff has cut himself off from recovering. 
Beside these claims of fundamental error there are claims of errors in rulings on 
evidence, in refusing special charges, and in denying plaintiff’s motions for a new 
trial, an ordinary one claiming errors on the trial; an extraordinary one based on a 
claim of newly discovered evidence. 

Plaintiff insists that all of this is water under the mill; that every matter now 
complained of was presented to the District Judge below, and by him correctly 
ruled. He argues that defendants were offered every opportunity to prove their 
defenses to the jury. He points to the voluminous record for confirmation. He 
asserts that they were in fact given far too wide latitude in proving matters hav- 
ing no direct, and hardly any indirect bearing on the fire loss claims, and sensation- 
ally prejudicial to him. That defendants, in respect of their testimony and the in- 
structions the court gave, were in no manner limited in making their defenses. He 
insists that the District Judge correctly submitted to the jury for their resolving 
every issue the defendants presented, and that the jury, upon amply supporting 
testimony, resolved these issues against defendant. He says that all of defendants’ 
lurid and sensational testimony was directly denied, and their witnesses impeached, 
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and that unqualifiedly put to the jury it was not believed by them. He argues that 
in effect all the defendants are trying to do here is to get a rehearing of the case 
by another jury which they hope will be more favorable to their claims. Of the 
evidential points raised by defendants, plaintiff says that none of the rulings com- 
plained of were in fact erroneous; that if there was error, it was not correctly 
saved; and further, in view of the enormous mass of testimony the defendants 
put in, the error, if there was any, was academic and unsubstantial, and furnishes 
no ground for setting the verdict aside. 


As to the claimed errors in overruling the ordinary and extraordinary motions 
for a new trial, plaintiff points out that such rulings are discretionary, and only 
when clear abuse is shown will the action of the District Judge be disturbed. He 
insists that no abuse whatever is shown here in respect to them. That on the con- 


trary, the record shows a careful and painstaking consideration and a correct dis- 
position of them. 


Because of the gravity of the charges made against plaintiff and particularly 
because of his admission of attempted bribery, we have read the record with great 
care. We have given particular consideration to defendants’ insistence, Assign- 
ments Nos. 1, 9, 10, that their proof of the dynamitings and burnings going on in 
the community and of Eastham’s admission that he attempted to bribe the fire 
marshal not to charge him with complicity in them, taken with the other evidence 


in the case, have so discredited him and his claims that a verdict for him may not 
stand. 


[1] We cannot agree with defendants that the evidence demanded a verdict 
for them, or that there was abuse of discretion in refusing their motions for a new 
trial. Serious and damaging as were the charges and proofs against him, plaintiff 
met them with opposing proofs. As to the bribe, he testified that this was induced 
not by a sense of guilt, but by blackmail through threats of public charges, and in 
this he was not without corroboration. Of other testimony against him it may be 
said that the witnesses offering it were impeached, and that all of the adverse tes- 
timony was flatly denied by plaintiff and his witnesses. In the long drawn out trial, 
with its sensational charges and proofs, the court gave defendants the widest lati- 


tude in searching out the truth, to inquire fully into matters which, though collateral, 
might throw light on motives and actions. In addition to the direct testimony, there 
was a mass of circumstantial evidence offered by both sides. Veracity and credibility 
were directly attacked and supported. The very gravity of the charges, the sharp 
contradictions the evidence afforded, the wide range it took, made this peculiarly a 


jury case. It was for the jury to weigh it all and to say whether the defenses were 


made out. There was ample evidence to support the view they took that they were 
not. Because this is so, we may not disturb the verdict as unfounded in fact, or the 
judgment on it unless from appellants’ assignments it appears that the conduct of 
the trial was marked by reversible error, within the meaning of section 269, Ju- 
dicial Code, 28 USCA § 391, that is, errors affecting the substantial rights of the 
parties. Missouri Valley Bridge & Iron Co. v. Blake (C. C. A.) 231 F. 417; Com- 
munity Natural Gas Co. v. Henley (C. C. A.) 54 F.(2d) 59. 


[2] We turn then to the consideration of the claimed errors. Some of them 
are so lacking in merit as to be frivolous. The assignments complaining that plain- 
tiff was allowed to prove more damage on some items that he had claimed in his 
proofs of loss are of this kind. It is perfectly clear from the evidence that the 
failure to claim these amounts was inadvertent, and that defendants were not pre- 
iudiced thereby. Equally without merit are the assignments complaining of the 
statement of the court preliminary to his charge to the jury, that there was no 
issue as to the 1931 fire, and his refusal to submit defendants’ charges as to whether 
claims made by plaintiff in connection with that fire were falsely made. The bona 
fides of the 1931 fire and of claims made on account of it, were not put in issue 
by any evidence in the case. There was some suspicion directed that way by the 
bribe evidence, but no evidence whatever was offered tending to impeach that fire 
or the settlement made on account of it. There were in short no issues regarding 
the 1931 fire to submit to the jury. Besides, defendants’ exception to the informal 
preliminary summation of the issues by the court presented nothing for review. It 


cannot be told from it what part of the summation was excepted to, nor the 
grounds of the exception. 
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We come now to the ruling on the evidence on which defendants most strongly 
rely, the refusal of the court to permit them to lay a predicate for the impeachment 
of and to impeach their witness Jim Raper. The arguments on it exhibit great con- 
tention and counter contention. Appellants invoke the rule now generally prevail- 
ing, that an offerer who has without fault been surprised by the testimony of his 
witness through having been misled by him as to what he would say, may be per- 
mitted to show this and to show the contradictory statements which misled him. 
Louisiana Ry. & Navigation Co. v. McGlory (C. C. A.) 20 F.(2d) 545; Sneed y. 
U.S. (C. C. A.) 298 F. 911; Collins v. State, 101 Tex. Cr. R. 135, 274 S. W. 586, 
587; Georgia Casualty Co. v. Waldman (C. C. A.) 53 F.(2d) 24. Appellants insist 
that the Alabama rule is that while an offerer may, by examining the witness him- 
self, prove, if he can, that he has been surprised and misled, he may not put on 
independent testimony to do it, Alabama Power Co. v. Hall, 212 Ala. 638, 103 So. 
867, and that the federal courts where a state rule of evidence is established, will 
ordinarily follow it. Myers v. Moore-Kile Co. (C. C. A.) 279 F. 233; Hinds v. 
Keith (C. C. A.) 57 F. 10; Standard Oil Co. v. Cates (C. C. A.) 28 F. (2d) 718. 
Appellants reply, citing De Soto Motor Corp. v. Stewart (C. C. A.) 62 F.(2d) 914; 
2 Cye. Fed. Procedure § 273, p. 830, that in evidential matters of this kind the 
federal courts follow their own rule. Appellee pointing to the record showing that 
without any objection having been made by him, and without any clear statement 
by appellants of what they intended to do about it, appellants had left the matter 
in the shape it was in, when the court, of his own motion, stated he would not 
permit them to offer contradictory statements to impeach their witness, argues 
further that no specific question haveing been asked, and no specific offer of proof 
made, no error is pointed out for this court to review. He argues also that at last 
the matter is discretionary with the trial court, and that in no event could it be 
held, under the circumstances, to have been reversible error to refuse to permit 
contradictory statements to be shown. 

The assignments on the refusal to grant a new trial for newly discovered evi- 
dence must also be overruled. The record shows that the court took oral testi- 
mony on the hearing of this motion; that he heard the witnesses at length, and 
fully informed himself of the nature and effect of the offered proof and the cir- 
cumstances of its offer. It was for the trial judge to say, in the exercise of an 
informed discretion, whether the proof made out a case for granting the new 
trial. It was for him to say whether sufficient diligence had been shown, whether 
the proffered testimony was more than merely cumulative, whether and to what 
extent it was material, and the probable effect it would have in changing the result 
on another trial. In the absence of a clear showing of abuse of discretion, his 
action stands. Chambers v. Anderson (C. C. A.) 58 F.(2d) 151. No such show 
ing is made. 

The judgment is affirmed. 


ORIENT INS. CO. et al. v. PEACOCK et al. 
Supreme Court of Florida. June 21, 1934. 
Rehearing Denied July 9, 1934. 
155 Southern Reporter 724. 

1, INSURANCE. 

On being advised of change in ownership of property, insurer had right to 
cancel fire policy and return unearned premium or retain premium and keep insur- 
ance in force. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
2. INSURANCE. 

Retention of premium by insurer on being advised of change in ownership of 
property held consideration for its parol promise to make fire policy payable to 
new owner. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 


Appeal from Circuit Court, Calhoun County; Amos Lewis, Judge. 

_ Suit by Mrs. Morgan Peacock and C. H. Peacock, her husband, against the 
Orient Insurance Company and Silas E. Yon. From a decree in favor of com- 
plainants, defendants appeal. 

Affirmed. 
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William Fisher, of Pensacola, for appellants. 

James H. Finch, of Marianna, for appellees. 

Burorp, Justice. 

Silas E. Yon owned a piece of property on which there was a house. He 
procured an insurance policy from Orient Insurance Company and paid the pre- 
mium for one year. While the policy was in force, he sold the property, including 
the house, to Mrs. Morgan Peacock, and delivered to her the insurance policy. 
Mrs. Peacock’s husband, acting in her behalf, visited the agent of the insurance 
company, told him of the transfer of the property and that Yon had delivered to 
Mrs. Peacock the insurance policy. There is conflict as to the following facts, but 
the record amply supports the evident finding of the chancellor to the effect that 
these facts existed, that is to say: Peacock told the agent of the insurance com- 
pany about the transfer of the property and that he wanted the insurance policy, 
the premium on which was paid for the current year, so changed as to make Mrs, 
Peacock the beneficiary. That the agent told Peacock that this could be done at any 
time and that the policy would remain in force and that the agent would make the 
proper changes as to the beneficiary when the policy should be brought to him for 
that purpose, that the agent said to him: “The policy is all right like it is.” That 
Peacock then said to the agent: “If it is not I will either go to, or write, Mr. 
Stone, and let him send the policy direct to you.” To which the agent replied, 
“That is all right, wher he is coming over, and I can change it in a few minutes.” 
Mr. Peacock then said: “He wont be here until Thanksgiving. He will be home 
Thanksgiving on a visit.” The agent then replied: “Well, that will be all right. 
The policy will be good until the expiration as far as that goes.” To which Pea- 
cock replied, “Well, if it will be good like it is I will not make any effort to get 
it but if it wont I want to have the matter cleared up.” e 

Before Thanksgiving arrived the property was destroyed by fire. Suit was 
instituted to reform the policy so as to make it payable to Mrs. Peacock. Decree 
was in favor of the complainant, and this appeal is from that decree. 

[1] When the company, through its agent, was advised of the transfer of the 
property, it had the right to cancel the policy because of a change of ownership 
and return the unearned premium, or it could retain the premium and keep the 
insurance in force. It, through its agent, decided to pursue the latter course. 

[2] This suit is not to enforce a contract of insurance resting in parol, but it 
is a suit for specific performance of a parol contract to issue a written policy of 
insurance and the consideration for the contract was the retention of the premium 
by the insurance company. 

The decree should be affirmed on authority of the opinion and judgment in 
the case of Hanover Insurance Co. v. Hiers, 79 Fla. 408, 84 So. 605, and cases 
there cited. See, also, Eames v. Home Insurance Co., 94 U. S. 621, 24 L. Ed. 298; 
Consumers’ Match Co. v. German Insurance Co., 70 N. J. Law, 226, 57 A. 440; 
Sanford v. Orient Insurance Co., 174 Mass. 416, 54 N. E. 883, 75 Am. St. Rep. 358. 

[3] We have so often held that where the evidence is conflicting the findings 
or decree of the chancellor will not be disturbed unless clearly erroneous, that it 
is hardly necessary for us to now cite the cases in which we have so held. A 
late case with citations of former holdings was that of Foxworth v. Maddox, 103 
Fla. 32, 137 So. 161. 

The decree appealed from is affirmed. 

Davis, C. J., and Whitfield and Terrell, JJ., concur. 


HOOVER et ux. v. FIRST AMERICAN FIRE INS. CO. OF NEW YORK. 
No. 42394. 
Supreme Court of Iowa. June 23, 1934. 
255 Northwestern Reporter 705. 

1. INSURANCE. 5 

Execution and delivery of valid mortgage on insured property without con- 
sent of insurer would void fire policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 
2. INSURANCE. 

Whether mortgages on insured real estate, household furniture, and personal 
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effects had ever been delivered held for jury, where mortgages were executed and 
acknowledged by insured and filed for record, and afterward were delivered to 
bank of which mortgagee was director. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

3. INSURANCE. 

Burden of proving insurer’s affirmative defenses that incumbrances had been 
placed on insured property remained on insurer, though burden of evidence may 
have shifted to insured requiring them to present evidence to meet presumption 
raised by proof of signing, acknowledging, and recording mortgages. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


Appeal from District Court, Clarke County; Homer A. Fuller, Judge. 

\ction at law to recover amount claimed due upon a policy of fire insurance. 
There was a verdict and judgment in favor of the plaintiffs. From such judgment, 
the defendant appeals. 

Reversed and remanded. 

D. Cole McMartin, of Des Moines, for appellant. 

O. M. Slaymaker and R. E. Killmar, both of Osceola, for appellees. 

DONEGAN, Justice. 

Plaintiffs were the owners of certain lots and a dwelling house thereon in the 
tuwn of Woodburn, Clarke county, Iowa. On November 15, 1929, the defendant 
insurance company issued a policy of insurance on the said dwelling house in the 
sum of $1,500, which also insured the household goods and personal effects of 
plaintiffs upon said premises in the sum of $500. On April 18, 1932, the said 
dwelling house was entirely destroyed by fire and certain of the household goods 
and personal effects located therein were damaged. Proofs of loss were submitted 
by plaintiffs to the defendant insurance company, but payment of the loss rot 
having been made by the insurance company, the plaintiffs on June 18, 1932, filed 
a petition at law claiming the sum of $1,500 for the total loss of the dwelling 
house and $250.50 for loss and damage to household goods and personal effects. 
The defendant insurance company answered, admitting the execution of the policy, 
but denying generally all other allegations of the petition. By way of affirmative 
defense. the insurance company alleged that at the time of the execution of the 
policy the insured premises were covered by a mortgage to one Elsie Price in the 
sum of $1,050, of which no notice was given to the defendant insurance company; 
that after the policy was issued, and without the defendant insurance company’s 
knowledge or consent, plaintiffs gave a mortgage to W. F. Boor on the dwelling 
house and real estate in the sum of $1,250. which avoided the said policy as to 
said dwelling house; that after the issuance of the policy the plaintiffs without the 
knowledge and consent of the defendant insurance company gave three chattel 
mortgages on the insured household goods and personal effects for which loss is 
claimed, said mortgages being in the sum of $325, $275, and $1,000, respectively, in 
violation of the terms of said policy, which thereby voided said policy as to said 
household goods and personal effects. For reply to the affirmative defenses set up 
in defendant’s answer, plaintiffs alleged that the defendant’s agent, who had 
solicited the insurance and made application for the policy, was fully informed 
about the Price mortgage when the application for the insurance was made to him; 
that the mortgage for $1,250 to W. F. Boor was never delivered and never became 
a lien on the house and never had any legal force or effect; that two of 
the chattel mortgages did not cover the household goods and personal effects; 
and that the third chattel mortgage was never delivered, never became a lien on 
the household goods and effects, and never had any force or effect. 

Trial was had to a jury resulting in verdict and judgment for plaintiffs. From 
such judgment, the defendant appeals. 

{1, 2] II. The third error urged by appellant as ground for reversal is that 
the court erred in overruling its motion for a directed verdict in its favor made at 
the close of all the evidence, for the reason that the mortgage for $1,250 on the 
real estate given by plaintiffs to W. F. Boor, and the mortgage for $1,000 on the 
household goods and personal effects given to W. F. Boor, were given to defraud 
creditors, could not be invalidated as between the plaintiffs, as mortgagors, and W. 
F. Boor, as mortgagee, and stood as valid and subsisting mortgages as to all the 
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world except as to creditors, and that these mortgages voided the said policy. The 
plaintiffs seek to avoid the affirmative defense thus set up by appellant, by claiming 
that there never was any indebtedness due to W. F. Boor from the plaintiffs and by 
denying that any mortgage on either the real estate or chattel property was ever 
delivered to said W. F. Boor. That the execution and delivery of a valid mortgage 
on the insured property without the consent of the insurer would void the policy, 
there can be no question. The evidence in this case, however, was such that there 
was a question of fact to be determined by the jury as to whether or not the mort- 
gages for $1,250 on the real estate and for $1,000 on the household furniture and 
personal effects had ever been delivered, and this question was by the court sub- 
mitted to the jury. We do not think the evidence on this proposition was such, 
that the court could as a matter of law, state that there had been a delivery of 
valid mortgages as to constitute a violation of the policy. Under the facts and 
circumstances of the case, this was a question of fact to be determined by the jury, 
and the trial court did not commit any error in submitting it for the jury’s deter- 
mination. 

[3] The defenses referred to in the instruction were affirmative defenses set 
up in appelant’s answer, and, as to such defenses, the burden was upon the appellant. 
It may be conceded, as claimed by appellant, that when the appellant had introduced 
evidence as to the signing, acknowledging, and recording, of the mortgages in ques- 
tion, a presumption then arose that such mortgages were properly executed and 
Celivered, and it was then incumbent upon the appellees to introduce evidence to 
meet the presumption thus raised. This, however, would not change the burden of 
proof. The burden of proof remained upon the appellant at all times to establish 
its affirmative defense, although the burden of evidence may have shifted to the 
appellees and imposed upon them the necessity of presenting evidence to meet the 
presumption raised by the proof of the signing, acknowledging, and recording of the 
mortgages. The rule as to the burden of proof is well stated by Mr. Justice 
Deemer in Gibbs v. Farmers’ & Merchants’ State Bank, 123 Iowa, 737, at page 741, 
99 N. W. 703, 705. 

While it would have been entirely proper for the court to have instructed the 
jury as to the presumption arising from the introduction of appellant’s evidence 
that the mortgages were signed, acknowledged, and recorded, and, the necessity of 
appellees presenting evidence to meet such presumption, we do not think the failure 
to give such further instruction can be held to be prejudicial error, in the absence of 
a request for such instruction on the part of the appellant. We find no error in 
the instruction given. 

For the reasons set out in the opinion, the judgment of the trial court is reversed 
and the case remanded for new trial. 

Reversed and remanded 

Claussen, C. J., and Evans, Stevens, Albert, Mitchell, and Kintzinger, JJ., 
concur. 

MORTON FURNITURE CO. v. DUBUQUE ¥IRE & MARINE INS. CO. 

Supreme Judicial Court of Massachusetts. Suffolk. June 29, 1934. 

191 Northeastern Reporter 637. 
1. INSURANCE. 

Statute authorizing insurer to cancel fire policy on written notice without 
return of premium if insured had not prior to date of notice actually paid 
premium to insurer or its agent who issued policy, or to broker who negotiated 
it, held by use of word “negotiated” to mean broker who obtained and_ finally 
settled terms and conditions of policy with insurer (G. L. [Ter. Ed.] c. 175, §§ 169, 
187D). 

The word “negotiate” is defined as to conclude by bargain, treaty, or 
agreement, and “negotiation” is defined as the entire transaction of applying 
for and finally issuing the completed contract of insurance or to conclude 
by bargain or agreement or the deliberation which takes place between the 
parties touching a proposed agreement. 


(For other cases, see Insurance, Dec. Dig. § 230.) 
2. INSURANCE. : 
Where fire policy covering merchandise had been issued by insurer’s general 
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agent at instance of broker who had been asked to obtain policy by second broker 
who directly represented insured but was not known to insurer or its general agent, 
insured’s payment of premium to second broker who failed to remit premium to 
insurer or its general agent held not payment to broker who “negotiated” insurance, 
and insurer’s cancellation prior to fire without return of premium was effective 
under policy and statute (G. L. [Ter. Ed.] c. 175, §§ 169, 187D). 

(For other cases, see Insurance, Dec. Dig. § 230.) 


Appeal from Municipal Court of Boston, Appellate Division; C. L. Carr, 
Judge. 

Action of contract by the Morton Furniture Company against the Dubuque 
Fire & Marine Insurance Company. From an order of the Appellate Division 
dismissing a report after a finding adverse to plaintiff, plaintiff appeals. 

Order dismissing report affirmed. 

H. Halperin, of Boston, for appellant. 

Rk. T. Cox, of Boston, for appellee. 

Crossy, Justice. 


This is an action of contract for alleged breach of an insurance policy. The 
plaintiff seeks to recover for a loss sustained by fire to furniture stock. The 
plaintiff claiming to be aggrieved by the trial judge’s rulings and refusals to rule 
as requested, the case was reported to the Appellate Division for determination. 

There was evidence that the defendant entered into a contract of fire insurance 
with the plaintiff under the Massachusetts standard policy on October 20, 1932, 
said policy to expire in one year. It covered the plaintiff’s stock and merchandise 
to the amount of $2,000. The policy was delivered to the plaintiff by one Hyman 
, Levenbaum, a duly licensed broker, through whom the plaintiff effected the policy 
to which the broker’s name plate sticker was attached. There was a fire on 
January 6, 1933, damaging the stock and merchandise covered by the policy. Due 
notice of the fire Joss was given by the plaintiff as required by the policy. 
Levenbaum employed one Kohl, who was also a licensed broker, who employed 
one Lane, another licensed broker, to place this policy with the defendant 
through R. S. Hoffman & Co., general agents of the defendant. A second policy 
with the same terms, conditions, specifications and premium as the policy in 
question was placed in the same way and manner for the plaintiff by Levenbaum 
“with another insurance company, through R. S. Hoffman, general agents.” It 
does not appear that Levenbaum was “known to the defendant or to R. S. Hoff- 
man & Co.” On November 14, 1932, the plaintiff paid Levenbaum $50 on account 
of the premiums of the two policies, the premium on each being $35.40. No part 


of the amount so paid was actually paid over to the defendant, or to the inter- 
vening broker or agent. 


\ notice of the cancellation of the policy sued upon was delivered to the 
plaintiff on December 9, 1932, more than ten days before the loss occurred, and 
no tender or payment of unearned premium was made by the defendant or its 
agents at the time of the delivery of the notice of cancellation. A subsequent 
notice of cancellation signed by W. C. Ryan, treasurer of R. S. Hoffman & Co., 
was mailed to the plaintiff on January 11, 1933, and no tender or payment of 
uncarned premium was made. The plaintiff suffered a loss because of the fire of 
$541.40, less 5 per cent. of that amount being the value after the fire of the 
merchandise damaged. 

The trial judge found that “the policy was issued by Hoffman & Co. at the 
instance of one, Lane, a broker, who in turn was asked, directly or indirectly, 
to obtain the policy by one Levenbaum, a broker who directly represented the 
plaintiff but does not appear to have been known to the defendant or Hoffman 
Co.”: that when “the $50.00 was paid by the plaintiff to Levenbaum the plaintiff 
owed $70.00 for this and one other policy, issued by the same agent in different 
companies and charged to the plaintiff on the books of Levenbaum”; and that 
“no application or apportionment of the $50.00 was made by the plaintiff or Leven- 
baum between the policies.” 

The policy upon which this action was brought provided that “the Company 
reserves the right after giving written notice to the insured * * * and tendering 
to the insured a ratable proportion of the premium, to cancel this policy as to all 
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risks subsequent to the expiration of ten days from such notice,” and that “if the 
premium on this policy has not been paid to the company or its agents or to the 
duly licensed insurance broker through whom the contract of insurance was 
negotiated, this policy may be cancelled by the company in the manner herein 
provided, without tendering to the assured any part of the premium.” 

G. L. (Ter. Ed.) c. 175, § 187D, provides: “A company issuing any policy of 
insurance which provides for cancellation by the company upon giving written 
notice to the insured and for the payment or tender to the insured of a return 
premium at any time either before, at or after cancellation, may cancel such 
policy by giving the notice provided therein in the manner prescribed by section 
cne hundred and eighty-seven C without tendering or paying at any time or in 
any case any return premium thereon, if the insured has not prior to the date 
of such notice, actually paid the premium thereon either to the company, or to 
its agent who issued the policy, or to the duly licensed insurance broker who 
negoiated it or its continuance or renewal.” The provisions of the statute are 
applicable to the case at bar. 

[1, 2] It is the contention of the plaintiff that the notice of cancellation was 
not effective because no part of the premium paid by him was tendered with 
the notice of cancellation. G. L. (Ter. Ed.) c. 175, § 187D, above quoted, does 
not require the tender of a return premium “if the insured has not prior to the 
date of such notice, actually paid the premium thereon either to the company, 
or to its agent who issued the policy, or to the duly licensed broker who nego- 
tiated it.’ The record shows that the plaintiff had not “prior to the date of such 
notice, actually paid the premium thereon either to the company, or to its agent 
who issued the policy.” The question remains, Was the premivm paid “to the 
duly licensed insurance broker who negotiated it?” The interpretation of this 
provision of the statute does not appear to have been heretofore expressly 
passed on by this court with reference to the question here presented. St. 1878, 
c. 166, § 1, provided that “any insurance agent or broker who acts in negotiating 
a contract of insurance by any insurance company doing business within the 
Commonwealth, for any person other than himself, shall for the purpose of 
receiving the premium therefor, be held to be the agent of such company, anything 
in the policy or contract of insurance to the contrary notwithstanding.” This 
statute in substantially the same form has since been embodied in our law. G. L. 
(Ter. Ed.) c. 175, § 169. Ritson v. Atlas Assurance Co., Ltd., 279 Mass. 385, 
391, 181 N. E. 393. 

The first statute enacted in this Commonwealth giving an insurer the right to 
cancel policies without returning premiums was St. 1913, c. 625, § 1, which 
provided that “an insurance company issuing fire insurance policies on property 
in this commonwealth under the standard form required by law may cancel any 
such policy in the manner provided by law without tendering to the assured 
a ratable proportion of the premium, if the premium has not been paid to the 
company or its agent or to a duly licensed insurance broker through whom the 
contract of insurance was negotiated.” This statute was repealed by St. 1923, ¢. 
336, § 2, and another statute was enacted which is now G. L. (Ter. Ed.) c. 175, 
§ 187D. 

The precise question to be decided is whether the payment to Levenbaum was 
payment of the premium on the policy “to the duly licensed broker who negotiated 
it.” The finding of the judge “that the policy was issued by Hoffman & Co. at 
the instance of one Lane, a broker, who in turn was asked, directly or indirectly, 
to obtain the policy by one Levenbaum, a broker who directly represented the 
plaintiff but does not appear to have been known to the defendant or Hoffman & 
Co.” fails to show that Levenbaum “negotiated” the policy with the defendant. 
The word “negotiate” has frequently been interpreted by courts and lexicographers 
and its use is generally applied in connection with the consummation of business 
transactions. In Palmer v. Ferry, 6 Gray, 420, at page 423, it was said that the 
word “negotiate” is to conclude by bargain, treaty or agreement. In Everson v. 
General Accident Fire & Life Assurance Corp., Ltd., 202 Mass. 169, at page 172, 
88 N. E. 658, 660, it was said: “Negotiation means the entire transaction otf 
applying for and finally issuing the completed contract of insurance. Its signifi- 
cance as given by lexicographers as well as by courts in substance is to traffic or 
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conclude by bargain or agreement.” See, also, First National Bank of Greenville 
vy. Sherburne, 14 Ill. App. 566, 569; People v. Augustine, 232 Mich. 29, 204 N. W. 
747. 3 Bouvier’s Law Dictionary, Third Revision, states at page 2331 that 
“negotiation” is “the deliberation which takes place between the parties touching 
a proposed agreement.” We are of opinion that the word “negotiated” as used 
in the statute means the broker who obtained and finally settled the terms and 
conditions of the policy with the insurer. The finding of the trial judge is con- 
clusive. It appears that the plaintiff did not pay any premium to the broker 
who negotiated the policy with the defendant, and for that reason the defendant 
was n¢ . required to tender any part of the premium paid to Levenbaum by the 
plaintiff. 

It follows that the action of the Appellate Division in dismissing the report 
was correct. 

Order dismissing report affirmed. 


MOORE v. HOME INS. CO. No. 5322. 
Springfield Court of Appeals. Missouri. June 21, 1934. 
73 Souwestern Reporter (2d) 297. 
1. INSURANCE. 


In action upon oral agreement to insure against fire, testimony of fire chief 
relative to conversation with insured concerning premeditated fire under existing 
policy which led to cancellation thereof just before alleged oral contract 
insurance on same property in same insurance company jie/d admissible. 

Such evidence was admissible on issue whether the insurance agent 
at the time he canceled the policy was likely under the circumstances 
to either reinsure or agree to issue a fire policy or any policy of insur- 
ance to the man of whom the agent had just received information, 
detailed by the fire chief, relative to premeditated fire for purpose of 
recovering the insurance. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

Appeal from Circuit Court, Dunklin County; James V. Billings, Judge. 

“Not to be published in Sia:e Reports.” 

Action by A. J. Moore against the Home Insurance Company, a corporation. 
Verdict for defendant, and, from a judgment granting plaintiff's motion for 
new trial, defendant appeals. 


for 


Reversed and remanded, with directions to enter judgment for defendant. 
Bradley, McAnally & Bradley, of Kennett, for appellant. 

ALLEN, Presiding Judge. 

The petition in this case was filed in the circuit court of Dunklin county, 


Mo., on December 7, 1932. The substance of the allegations therein was as 
follows: 


That T. Paul King, as one of the appellant’s agents, in November, 1931, 
orally agreed with respondent that in consideration of the payment of the 
premium therefor, within thirty days from the date, a policy of fire insurance 
should be written and delivered to him (King) to deliver the same to respondent, 
which policy of fire insurance in the appellant company was to insure respond- 
ent for a period of one year against loss by fire on his one-story shingle roof 
dwelling house in Kennett, Mo., for the sum of $1,500 and $1,000 on plaintiff’s 
household and kitchen furniture in said dwelling house; that he did not pay the 
premium to said King at the time, because it was the custom of said agent to 
collect thirty days after said policies were delivered; that no written application 
was made for said policy, because none was required; that it had been the 
custom of the agents to make oral contracts for insurance without written appli- 
cations therefor; that he had tendered to defendant’s agent the premium, but 
the receipt thereof was refused, and that appellant, through its agent, the said 
King, refused to issue and deliver said policy; that on December 7, 1931, the 
said dwelling house and its furnishings were partially destroyed and damaged 
by fire; and praying judgment therefor, in the full sum of $2,500. 

The evidence was that respondent, prior to November 16, 1931, and to that 
date held a policy of insurance, theretofore issued by appellant on the house 
and household goods mentioned in his petition. The policy had therefore been 





1504 The Insurance Law Journal, Vol. 83 [Dec., 1934 


issued by appellant company in the same amounts mentioned in his petition, and 
which was on said November 16, 1931, by appellant canceled. 


S. R. Longgrear testified that he was on November 16, 1931, chief of the 
fire department of Kennett, Mo.; that on that day the respondent made the 
following statement to him: That if “I would let his house burn he would give 
me $25.00 for being 25 minutes late, for delaying the truck to his fire; let his 
house burn and protect the surrounding property. That he was figuring on buy- 
ing a farm in Arkansas, and was going to use this money. I believe he to'd me 
he had $2,500.00 insurance. I asked if he was going to set it afire and he said 
‘a man who lived between Kennett and Hayti was going to touch the house off 
and he said you don’t know him.’ That was on Monday morning and he said 
it would happen Tuesday week about two in the morning. I told him I wouldn't 
do it. I notified Mr. King, and reported the conversation to Mr. Donaldson the 
Sheriff of Dunklin County, and also related the conversation to the prosecuting 
attorney of the county.” 

The conversation of plaintiff occurred about 8:30 in the morning, and was 
reported by the fire chief to the sheriff about 9 o'clock, and to King, the insur- 
ance agent about 10 o’clock of the same morning. Witness said he had known 
respondent for about eight or ten years; that at the time Moore had lost his 
postion with the fire department; that he and respondent had not had any 
trouble and were the best of friends; that respondent was not a man who 
indulged in joking; that the house was to be burned eight days from the day 
he talked to him, the fire chief. The fire occurred December 7th, three weeks 
after Moore talked to witness. Witness said he went to the fire; that there was 
no flue in the room where the fire occurred. He tried to ascertain a cause for 
the fire, but could not find any; did not talk to Moore while he was at the fire. 

King, the local agent for appellant, testified that, after Longgrear, the fire 
chief, told him of the conversation he claimed respondent had with him (the 
chief), he (King) got in touch with respondent the same morning and canceled 
the policy of insurance then held by respondent on the property mentioned, and 
did not promise to write another policy for him, on the same property, as was 
testified to by respondent 

The respondent had testified that King said he would write him another and 
different policy on the same property, and that he would have 40 days from the 
date of the issuance thereto in which to pay the premium. No further policy 
was issued by the appellant company. 


The verdict of the jury was for the defendant (appellant). Respondent's 
,motion for new trial was based upon five grounds and sustained by the trial 
judge on the fifth, and in the following lanuguage: “That the court erred in 
admitting the testimony of S. R. Longgrear, relative to a premeditated fire under 
an existing policy, which led to cancellation of same, just before the alleged oral 
contract for insurance on the same property in the same company.” 


It is our opinion that the trial court improperly granted respondent a new trial, 

upon the ground stated by the court, to wit: “That the court erred in admitting the 
testimony of S. R. Longgrear, relative to a premeditated fire under an existing 
policy which led to cancellation of the same, just before the alleged oral contract 
lor insurance on the same property in the same company.” 
_ [1] It is our opinion that the conversation of respondent with Longgrear, the 
fire chief, on the day the policy of insurance on respondent’s house and household 
goods was canceled by King (the agent of appellant), was admissible and pertinent 
to the issue of whether the insurance agent, King, at the time he canceled respond- 
ent's policy was likely, under the circumstances, to either reissue or agree to issue 
a like policy or any policy of insurance to the man of whom he had just received 
the information detailed by the fire chief. 22 C. J. 158: Texas & P. Rv. Co. v. 
Coutourie (C. C. A.) 135 F. 465, 469; Crabtree v. Vanhoozier, 53 Mo. App. 405; 
Hart v. Brown et al. (Mo. App.) 216 S. W. 552; Chambers v. Hines, 208 Mo. App. 
222, 233 S. W. 949; Krech v. Pacific R. R., 64 Mo. 172: Britton v. City of St. 
Louis, 120 Mo. 437, 25 S. W. 366; Ogle v. Sidwell, 167 Mo. App. 292, 149 S. W. 
973; Nall v. Brennan, 324 Mo. 565, 23 S.W.(2d) 1053; Schnur v. Dunker (Mo. 
App.) 38 S.W.(2d) 282. 

If the agent of appellant on the very day that he canceled respondent's policy 





of 
ite 
in 


Fire] Weiner v. A&tna Ins. Co. 1505 


of insurance on the property described in the petition had received what he then 
honestly considered reliable information that respondent was contemplating and 
intended to procure the destruction by fire of the property so insured, it would 
certainly be a strange construction of his duty to his principal to believe that he 
would, in the face of such information, reissue to respondent the same or another 
policy of insurance, under such circumstances. 

It was at least his simple duty to protect his company from loss thereby. With 
this knowledge of the agent in mind, he could hardly, as an ordinarily: honest man, 
be expected to do otherwise than remove immediately all known danger of prob- 
able liability, by reason of threatened arson. Therefore, if the triers of the facts 
were informed of such threatened acts of respondent, and had any reasonable 
grounds to apprehend the perpetration of such acts, the most reasonable and prob- 
able conduct that could be expected of such agent would be to make every effort 
to avoid such consequences, and when required as he was to account for his acts, 
and to give a good and sufficient reason why he would not cancel one policy and 
reissue another in the face of the alleged information, given him by the fire chief, 
who apparently expected the fire. It would not be reasonable that he would pro- 
vide another opportunity for the same loss to his company. This insurance agent 
could not reasonably be expected to do such a thing; therefore the evidence of the 
fire chief was admissible. 

in the case of Texas and Pacific Ry. Co. v. Coutourie, supra, upon the ques- 
tion of admissibility, the court said that: “No precise and universal test of relev- 
ancy is furnished by the law. The question must be determined in each case accord- 
ing to the teachings of reason and judicial experience. * * * ‘If the evidence offered 
conduces in any reasonable degree to establish the probability or improbability of 
the fact in controversy, it should go to the jury.’” 

The fact in controversy was whether the agent of the appellant, having cause 
as it appeared to him to cancel the original policy of insurance, would in the face 
of such cause for cancellation be likely to immediately issue or agree to issue 
another policy in the same company, to the same person, and covering the same 
property as was covered by the policy just canceled. Evidence concerning respond- 
ent’s conversation with witness was certainly very pertinent to that issue. 

It is our opinion that the ruling of the trial court, in sustaining the respond- 
ent’s motion for a new trial, because of the admission of the testimony of the fire 
chief, was erroneous, for which very clear and cogent reason the judgment of the 
trial court in that matter is reversed, and the cause is remanded, with directions 
to the circuit court, to enter judgment for the appellant in accord with the verdict 
of the jury. 

Smith and Bailey, JJ., concur. 


WEINER v. ATNA INS. CO. No. 29195. 
Supreme Court of Nebraska. July 13, 1934. 
256 Northwestern Reporter 71. 
1. INSURANCE. ; ; 

Circumstantial evidence is admissible in action on fire policy to establish 
defense of incendiarism. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

2. INSURANCE. 

Where action on fire policy is defended on ground of incendiarism, every act 
aud circumstance offered to prove fraudulent burning must contribute something 
to proof of that fact. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

3. INSURANCE. 
In action on fire policy whether fire was of incendiary origin held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 
Syllabus by the Court. 
_ 1. The question whether an insured burned the building, covered by fire 
insurance policies sued on, may be established by circumstantial evidence. 
_ 2. Each act and circumstance offered to prove fraudulent burning of insured 
building must contribute something to the proof of that fact. 
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3. A fraudulent fire can rarely be proved except by circumstantial evidence, 
and the question is for the jury if there is evidence of the fraudulent act. 

4. Civil actions are determined by a preponderance of the evidence, even 
though the defense relied on imputes a crime. It is not necessary to establish in 
a civil action the defense of incendiarism beyond a reasonable doubt. 

5. When the court sustains motion of plaintiff to discharge jury and render 
judgment at close of defendant’s evidence, the appellate court will assume the 
existence of every material fact which the defendant’s evidence tends to establish, 
and give the defendant the benefit of logical deductions therefrom. 

Appeal from District Court, Douglas County; Thomsen, Judge. 

Two consolidated actions by Harry Weiner against the A®tna Insurance 
Company, wherein Rome Miller filed cross-petition. Judgment for plaintiff. and 
defendant appeals. 

Judgment reversed, and new trial ordered. 

Crofoot, Fraser,-Connolly & Stryker, of Omaha, for appellant. 

Shotwell, Monsky, Grodinsky & Vance, Dan Gross, and Leon & White, all of 
Omaha, for appellee. 

Hotz & Hotz, of Omaha, for Rome Miller. 

Heard before Goss, C. J., Rose, Good, Eberly, Day, and Paine, JJ., and Liv- 
ingston, District Judge. 

PAINE, Justice. ‘ 

This is an appeal from an order discharging the jury at the close of the 
defendant’s evidence, and entering a judgment for plaintiff for the full amount 
of two insurance policies issued upon the Millard Hotel, Omaha, which burned 
February 8, 1933. Attorney fees were also allowed Abel V. Shotwell, Daniel J. 
Gross, and Fred S. White in the sum of $229.28, and to William J. Hotz, attorney 
tor Rome Miller in the sum of $14.64. 

The petition alleged that the Millard Hotel was located at the northwest 
corner of Thirteenth and Douglas streets, Omaha, and was a five-story brick 
building, and had a composition roof, and was protected from fire by a complete 
sprinkler system, and alleged the purchase of a $2,500 policy, attached to the 
petition as Exhibit A, which would have expired May 21, 1933, being policy No. 
17296. 

The petition further alleged that about 10 o’clock p. m., February 8, 1933, a 
fire started in said building, which totally destroyed the building, without any 
act, design, procurement, or fault on the part of the plaintiff, and resulted in a 
total loss, and that the actual value of the building at the time of the fire was 
$170,000, and that plaintiff carried a total amount of fire insurance on said 
building at said time of $142,500. 

Plaintiff further alleged that, at the time of the fire, the Central, Life 
Assurance Society, an Iowa corporation, held a mortage on the property, on which 
loan Rome Miller was an indorser on the notes secured by said mortgage, and 
had paid one of the notes in the sum of $5,000, and was subrogated to the rights 
of the mortgagee thereunder, and plaintiff prayed judgment for the face of the 
policy, with interest at 7 per cent. from May 1, 1933. 

For answer to this petition the defendant, AZtna Insurance Company, admitted 
the issuance of the policy and the occurrence of the fire; denies that said fire 
was without fault, design, or procurement cn the part of the plaintiff, and alleges 
the fact to be that said fire was brought about by the act, design, procurement, 
and fault of the plaintiff, for the purpose of attempting to collect on the Jarge 
sums of insurance carried by the plaintiff upon said property. It is further denied 
in the answer that the value of the property was $170,000, and alleged that its 
fair and reasonable value at the time of the fire was not more than $50,000, 


although plaintiff was carrying a total amount of fire insurance upon it of 
$142,500. 

A similar suit was brought by the same plaintiff against the same defendant in 
the district court for Douglas county, upon exactly the same kind of a policy, 
being policy No. 17344, for $2,500, for a like premium of $12.58, which second 
policy would have expired July 20, 1933, and similar pleadings were filed by each 
of the parties. On December 4, 1933, the trial court entered an order that the 
two cases be tried at the same time, said order being in effect an order for 
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consolidation of the cases. On December 12, 1933, the trial having been in prog- 
ress since December 4, and the defendant having rested, the plaintiff moved the 
court to discharge the jury and enter judgment in favor of the plaintiff, reserving 
the right to put in rebuttal testimony if the motion was overruled; but after 
argument the motion was sustained. On December 14, 1933, a motion for new 
trial was filed by the A®tna Insurance Company, hereinafter called the defendant, 
setting out eight grounds of error of the trial court, one of which was in not 
requiring plaintiff to rebut the evidence offered by the defendant for misconduct 
of the plaintiff, and because the decision of the court is not sustained by sufficient 
evidence, and is contrary to the weight of the evidence and contrary to the law. 

The evidence discloses that Harry Weiner bought the Millard Hotel in 1918, 
and had conducted it since that time, and had been its sole owner since 1921. He 
bought the property for $120,000, paying $20,000 in cash, and giving back a 
mortgage for $100,000, which had been reduced about a half. The gross income 
from the hotel for the fifteen years had averaged over $50,000 a year, but during 
the recent depression years had declined until the gross income for 1932 was only 
$26,317.97, and it was indicated that the hotel could not be operated profitably on 
that income. 

At the time of the fire delinquent taxes upon the hotel property had been 
paid by the Central Life Assurance Society, assignees of the first mortgage, in 
the sum of $6,500.12, and the decree of foreclosure was entered 23 days before 
the fire, showing the total amount due of $51,918.98, and a second lien for Rome 
Miller for $5,149.98, and a nine months’ stay had been taken by Harry Weiner. 

Exhibit No. 49, giving a record of all policies of insurance upon the Millard 
Hotel, was received in evidence without objection, and discloses that on the date of 
the fire there was a total of 43 policies of insurance in force, as follows: Two 
policies for a total of $40,000 against windstorm; five policies on the furniture, 
fixtures, and equipment, of a total amount of $36,500; one policy on use and 
occupancy of $27,500; four policies of rent insurance, amounting to $20,000; and 
31 policies of fire insurance, amounting to a total of $142,500. A careful examina- 
tion of the Exhibit No. 49 discloses that $15,000 of fire insurance would expire 
in 34 days after the fire; $10,000 would expire 16 days later; $17,000 would 
expire 30 days later; and $14,000, 21 days later; or that, by May 21 following 
the fire, some $56,000 of the fire insurance on this building would have expired, 
involving an expense of between $2,000 and $3,000 to secure the usual annual 
renewals at the rate paid on the policies in suit. 

On October 19, 1931, Mr. Weiner had given a chattel mortgage on all of his 
hotel fixtures and household goods as additional security to the holder of the 
first mortgage upon the hotel property. He also owed a bill for a carload of 
coal, of $638, and on October 21, 1932, Armour & Company transcripted a judg- 
ment for a small bill of $46, and the judgment was still unpaid. Will H. Thomp- 
sons & Sons were suing him for $50 and attorney fees. E. H. Luikart, as receiver 
of the State Bank of Omaha, had brought suit against the plaintiff on October 
16, 1931, upon promissory notes for $26,000, and received a judgment for $28,836.58 
and interest on May 15, 1933. 

The plaintiff owned a residence property at 2109 Webster street, Omaha, 
which had been ‘mortgaged to the Omaha Loan & Building Association, and the 
balance due was $3,400.67, and payments on the loan were in arrears in the sum of 
$705, and as of July 24, 1933, the taxes were delinquent in the sum of $307.95, 
and the association had threatened foreclosure prior to the time of the fire. 

On March 14, 1930, the plaintiff had leased the Fifth Avenue Hotel in 
Omaha for 20 years, at a rental of $500 a month for the first two years, and 
higher thereafter, and had turned said hotel over to his son to manage. Alfred 
C. Kennedy, receiver, testified that on March 1, 1933, there was $6300 rent 
delinquent on said Fifth’ Avenue Hotel, and that the taxes that plaintiff agreed 
to pay by the terms of the lease were delinquent in an amount of approximately 
$6,000. 

Entry No. 8 of the abstract sets out that a suit for personal injuries was 
filed against the plaintiff and two others on December 24, 1932, and that the 
same was still pending. 

In regard to the value of the Millard Hotel property at the tme of the 
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trial, several well-known realtors of Omaha testified that the value of property in 
that neighborhood was declining. 

Edward M. Slater, a realtor, who had served on appraisal committees of 
the real estate board, made an appraisal of the Millard Hotel building in June, 
1932, by actual inspection and observation. He testified that the hotel was 50 
vears old, of an old type of frame and brick construction, and was worth between 
$50,000 and $60,000. 

Thomas F. Quinlan, a realtor for 15 years, who had sold and leased down 
‘own property, including hotels,’ had also made an inspection and appraisal of 
the Millard Hotel in June, 1932. He testified that the hotel was about 52 years 
old, of wood and brick construction, and that on February 8, 1933, the Millard 
Hotel and the ground on which it was located, was worth from $50,000 to $60,000, 

C. D. Glover, for 31 years a realtor, making a specialty of appraisal work 
in Omaha, having considerable experience in the appraisal of hotel properties, 
testified that he was familiar with the Millard Hotel; that it was built in 1882, 
of ordinary brick construction; that the fair and reasonable value of the hotel 
property, for a slow sale, would have been $50,000 at the time of the fire. In 
his cross-examination he was asked whether he knew that from 1918 to the time 
of the fire, a period of 15 years, the hotel had taken in from transients, regular 
roomers, and rentals of stores, a total of $851,575.11. This would indicate average 
receipts over a 15-year period of $56,770 a vear. It was indicated that the income 
for 1931 had been $37,020.97, and for 1932 had been $26,317.97. Glover testified 
as to the business storerooms on the street floor in the hotel building; that there 
were seven store fronts facing Douglas street, one had been divided into two 
varts, and the bus station and a little additional space on the Thirteenth street 
side. He testified that a tailor shop and the bus depot paid no rent, and that 
four others were vacant at the time of the fire. He testified that the value of 
a commercial building was largely based on its earning capacity, and that the 
tvpe of tenants had gradually changed. 

The fire which destroyed the Millard Hotel started at about 10 p. m. on 
Wednesday, February 8, 1933. A guest from an upstairs room telephoned down 
that the hotel was afire, and an alarm was at once sent in. Between 10:04 and 
10:12 several fire companies were present and had streams of water turned on 
the fire. 

The fire started in what was known as the rehearsal room, which was entered 
from a main hall through double doors on the floor above the lobbv. It was a 
very large room, about 80 feet long east and west and about 40 feet wide north 
and south, and was nearly two stories in height, and at the time of the fire was 
used as a storage room. It was filled with trunks, scenery, b‘llbeards. extra beds, 
chairs, and other furniture, and in the soucheast corner had about 50 mattresses 
in two piles on the floor about 10 or 11 feet high, which had been left 
an American Legion convention, when Omaha hotels were all filled. 

The bill of exceptions is found in several volumes, and in this opinion we 


will confine ourselves to reciting briefly what the evidence shows occurred around 
the hotel within 48 hours of the fire. 


over from 


Robert Hutchins had been night engineer in the hotel since January 1 pre- 
ceding. His hours were from 5 p. m. to 7 a. m. He testified that Otto Maurer was 
day engineer. Their dutics were to keep up steam and do whatever repair work 
was necessary around the hotel. He testified that, besides the main stairs to the 
floor above the lobby, three was a back entrance leading to the rehearsal hall; 
that you could go through a swinging door in the lobby that led, towards the 
toilet, and you could go through a door to the left, and then up the back stairs 
to the first floor; that there was a little hallway there, which made a little jog, 
and then you could go right back to the rehearsal room. To go mp to the 
rehearsal room this back way, it was necessary to have a key, as the door on 
the first floor was generaliy kept locked, and the key to that door was kept 
behind the desk in the lobby. On the evening before the fire occurred, February 
7, Hutchins first saw Weiner about 8 p. m., coming through the door of the 
rehearsal room. Weiner asked him what he was doing, and he told him he 
was up in the laundry to sce that nothing would freeze. Weiner said he was 
doing a little looking around too. He saw Weiner again that evening an hour 
or two later in the rehearsal room. He testified that water was coming down 
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in front of the boiler, and that is how he happened to go back up to the rehearsal 
room; that Ottor Maurer, the day engineer, was with him. They went into the 
rehearsal room through the double door back of the elevator. It was dark in 
the room. They could not turn on the lights. He got out his flashlight and put 
it on the ceiling, and then they saw Weiner up on a ladder 18 or 20 feet long. 
He had it leaning up against a sprinkler pipe, and Weiner was up on that ladder 
and had a piece of pipe in his hand, which was disconnected, and water was 
dripping out of the pipe. That he asked Weiner what was going on up there, 
and he made no answer for quite a little bit. Then Mr. Maurer asked him what 
was wrong, and then went over by the side of the door and hooked two wires 
together, and that made a light in the rehearsal room. That Mr. Weiner had on 
a unionall coverall and cap, and had a flashlight in one hand. After the lights 
were lighted, Hutchins noticed a rubber hose, about the size of a garden hose. 
It was lying on the floor, with one end sticking out the window. That after 
the lights were lighted. Weiner came down off the ladder, went into a little room 
just off the north of the mattresses from the rehearsal room, and changed his 
clothes. That he had never seen him do any manual work around the hotel 
before, and had never seen him dressed in coveralls before, and had never seen 
him working around ladders or the sprinkler system before that time. That if 
anything happened in the way of leaks, the witness, Hutchins, fixed them if 
he could during his night shift, and if he could not, that Mr. Maurer fixed them 
the next day. That after Weiner finished changing his clothes he went down to 
the lobby, and the witness went to the basement. 

Gail Hood testified that he had been living at the Millard Hotel with his 
wife for about four years before the fire, and occupied room No. 302, which was 
nearly over the rehearsal room. He and his wife had been in the show business 
for years, in character and comedy parts, and had trunks filled with costumes, 
clothes, ete., all of their personal property in the hotel being set out in an 
exhibit, and amounting to about $1,600, which was all lost at the time of the fire. 
Mr. Hood worked two months as a night engineer at the hotel during October 


and November, 1932. Mr. Weiner let him out because he did not have a license, 
ind the city inspector complained, but he occasionally worked around the hotel 


for Mr. Weiner. He owed Weiner between $300 and $400 for room rent, and a 
restaurant bill of $90 at the time of the fire. On February 7, the evening before, 
the fire, he was loafing around the lobby, and went down in the basement to talk 
to Robert Hutchins, the night engineer. When he got to the basement, both 
Otto Maurer, the day engineer, and Robert Hutchins, night engineer, were 
there. There was a lot of water down in the basement on the floor, which 
came from the sprinkler up in the rehearsal hall, and he and Maurer went up 
to look at the sprinkler. There was no light in the rehearsal hall that night, 
because there was a fire in the switch that afternoon and the switch had been 
disconnected, but it could be lighted by putting the two little ends of the wires 
together. Maurer turned his flashlight to look at the sprinkler system, and it 
had been taken apart. The pipe was disconnected at the ends. There was a 
plug in one end that led to the water, and the pipe was sagging down. The 
sprinkler heads were about eight feet apart across that room. There was a 
hose in the room, one end lying over by the window and the other end below 
the sprinkler. After he went to his room to go to bed, he got a telephone call 
and went back downstairs and asked Maurer what he wanted, and was told to 
xo back to the carpenter shop and help Robert Hutchins bail out water. Water 
was running out of the coal bin under the stoker pit, so they bailed the water 
ut for 15 or 20 minutes to keep the water from getting around the electric 
motor there. They then went back to the lobby and Maurer decided to get a room 
and stay there all night. Hood got up about 6:30 the next morning, February 
8, and in going downstairs looked into the rehearsal hall. The hose was not in 
there, and he had never seen a hose there before. He worked all day the 8th, 
helping Otto Maurer tend the fires. About 2 p. m. Weiner came down to the 
basement and went in the tool room. He had a pair of shears and a piece of 
cardboard. About 5 o’clock that afternoon, before Maurer left, he showed Hood 
how to run the freight elevator. Hood had never run it before. Hood had some 


t Maurer’s furniture stored in his room. It hed heen there all winter 


, to save 
Storage 


on it, as Maurer and his wife got new stuff and moved it into an apart- 
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ment. Hood had supper in his room, and went down to the rehearsal room a 
little before 7 p. m. and threw his flashlight on the sprinkler, and it had been 
put back together, but part of the false ceiling in the room had been taken out 
.n checkerboard shape. Three or four pieces about four feet square had been 
taken out right above the mattresses. At about 8 o'clock he and his wife went 
down to the lobby. Witness described how a person could leave the lobby and 
xo up to the rehearsal room through the back entrance, and, leaving his wife, 
he started to go up the back steps that led to that door, and when he started 
to open the door Mr. Weiner turned the door knob on the other side, and :hey 
met. This happened at about 9:40 that evening. He testified that Weiner went 
back to the desk in the lobby, and Hood went upstairs to his room and started 
to pack. He did not stay in the room very long, and went down to the basement. 
While in the basement his wife came to the basement steps, holloing “Fire,” 
The electric lights went out about the same time. He took his flashligh and 
vent to the sprinkler valve to sec if it was turned on, and the gauge indicated 
that it was turned on. When he got up to the lobby he looked up through the 
glass in the dome and saw a flame on the south side of the rehearsal hall. He 
testified that Weiner was back of the desk at the switchboard; that Jack Lindece 
and he started upstairs to see if they could salvage some of his stuff. That 
Lindee’s mother’s room was right across the hall from his room. On the way 
up to his room with Lindee, they opened the double doors to look into the 
rehearsal hall. Something seemed to be wedged against them, but they pushed 
and looked into the rehearsal hall and saw plenty of fire. The fire was where 
the mattresses were. It was awfully hot in there, and he had to put his hand 
to his face to keep it from burning, it was so hot. There was no water coming 
{rom the sprinkler system, so far as he could sce. 

Jack Lindee, 19 years old, resided with his parents in the Millard Hotel. He 
was in the lobby when the fire started. He went up the stairway and was between 
the first floor and the second floor above the lobby when the lights went out. With 
Gail Hood he went to the rehearsal room and opened the double door leading from 
the hall into the room. He saw the whole back end of the rehearsal room burn- 
ing like a wall of fire. It was only a minute or two after he had learned the hotel 
was on fire when he got into the rehearsal room five or six feet. The rehearsal 
room had some kind of a false ceiling in it; sprinkler pipes hung from the ceiling, 
and the flames were reaching the ceiling at the time he backed out. 

Mrs. Vera Hood testified that she was seated in the lobby just before the fire, 
and that she was watching Weiner; that he picked up the keys after her husband 
left, and went right back through the swinging door and turned to the left, and 
did not go back to the toilet room; that they went to their room and stayed a few 
minutes and went back down to the lobby; that Weiner was not there, but she 
next saw him coming back from the same direction he had gone. He did not come 
out of the toilet room, but came from the left, where he went through the swing- 
ing door to the north, and went back to the desk again; that he was brushing his 
hands as he came through the swinging door, and just then the lights began to 
flicker in the’ lobby, and that she happened to look up at the glass dome and she 
could see fire where the rehearsal room is, and the colored boy came running 
down the steps, went to the desk, and told Mr. Weiner the second floor was on fire. 

Henry Glade had been a captain of the Omaha fire department for 12 years: 
had served 24 years on the department. He served at Station No. 3, Nineteenth 
and Harney streets; received the first alarm at 10:04 p. m. from the box at the 
southwest corner of Thirteenth and Douglas. His men went up on the canopy on 
the. Thirteenth street side of the Millard Hotel, and had water on the fire within 
six minutes after the alarm. They looked into the large rehearsal room and saw 
fire coming from the ceiling above. The fire was all dropping down from the 
ceiling. It was one of the hottest fires that he ever attended while on the fire 
department. The entire rehearsal room was afire. He states that water had no 
effect on it whatever. He testified a stringy fire came down from the ceiling, and 
it looked like it was burning liquid falling from the ceiling. He directed his hose 
at the place where the fire was dropping, and it had no effect on it whatever. 

James F. Matcha testified he had been a city fireman for 16 years. He was 
with Captain Glade on the canopy; had one foot on the window, but could not get 
into the rehearsal room because it was one mass of flames. Fire came down from 
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the ceiling like a rolling ball. It was a roaring furnace. He saw no water coming 
from the sprinkler system while he was at the fire. 

Harry Sydnor, a city fireman for 17 years, was a member of Company No. 5. 
The other members were Captain Thomas Shandy, George Brandt and John Cogan. 
Sydnor testified that his boot got full of water, and he went down the ladder to 
empty it and while down there was a crash of the wall, and all of the other mem- 
bers of his company were killed. He also testified that he saw no water coming 
from the sprinkler system, and that he saw stringy burning stuff dropping from 
the ceiling. 

Leo Lenz, a city fireman, testified that he had attended between 2,000 and 3,000 
fires, including every kind of burning material. He got a step or two into the 
rehearsal room and then backed up. The fire was “falling from above in a kind of 
liquid mass, burning and awful hot.” Quite a number of times there were explos- 
ions in the fire. He saw no water coming from any sprinklers at any time during 
the fire. 

Earl Graham testified he had been a member of the Omaha fire department 24 
years, and was captain at Station No. 12; that they went to the hotel on the second 
alarm, which was 4 to 6 minutes after the first alarm; that they got to the fire in 
about two minutes, and went up on the canopy to fight the fire. He said he could 
see burning stuff dropping down from the ceiling, “quite a ways back from the top,” 
embers and stringy-looking stuff; that water had little effect on the fire. 

Harold Hoden, a fireman, said it took about three minutes to get there: that 
he was on the fire escape on the north side of the building. He described the fire 
as a roaring blast and fire; that water did not have much effect on it; “it looked 
like there was a liquid fire of some kind.” 

Chris Wahl was a carpenter, doing odd jobs at times for Weiner, and testified 
that the afternoon of the fire in the rehearsal room he was requested by Weiner 
to fix a hole in the end of a pole about 20 feet long; that he asked Weiner if he 
wanted a hook put in it, but Weiner stated he had ready what he wanted to use 
it for; that the witness last saw the pole in the rehearsal hall. 

Lucius L. Dunaway, fire protection engineer for the Nebraska inspection 
bureau, reached the fire at 10:20 p. m., and stayed there all night. From a room in 
the Dodge Hotel across the alley, he had a good view into both the second and 
third floors of the Millard Hotel. He was familiar with the automatic sprinkler 
system, and in the glare of the flames watched the sprinkler lines, but no water 
came from any of the sprinkler heads. One of these heads was introduced in evi- 
dence. He said that these little bars, called links, melt at 160 degrees, and melted 
one of them with a lighted match before the jury. He explained that when) the 
link melts it releases the cap sealing the water in, and the water rushes out, when 
the system is working, through a half-inch opening, at the rate of 50 gallons a 
minute, strikes a deflector above the opening, and sprays out in a large circle. The 
next day after the fire he examined many of the Anes of the sprinkler system, 
and found many places where the fusible links had melted, but the sealing caps 
were still sitting loosely in place, showing no force of water in the pipes of the 
automatic sprinkler system to raise off the caps. 

The evidence shows conclusively that the automatic sprirkkler system was out 
of commission on the night of the fire, and no water came from any of the jets 
observed. The evidence shows that the plaintiff was found working with the 
system, and having a disconnected pipe of the system in his hand, and, as water 
was dripping from the disconnected parts, that the system was not frozen. The 
fire insurance policies in suit carried a rider, reading: “Automatic Sprinkler Clause 
No. 2. This policy being written at a reduced rate, based on the protection of the 
premises by automatic sprinklers, it is a condition of this policy that, in so far 
as the sprinkler equipment and the water supplies therefor, are under the control 
of the insured, due diligence shall be used by the insured to maintain them in com- 
plete working order, and that no change shall be made in said water supplies with- 
out the consent of this company in writing.” 


At the close of the defendant’s testimony, plaintiff moved the court to dis- 
charge the jury and enter a judgment for the plaintiff, reserving, however, the right 
to put on testimony in rebuttal should this motion be overruled. After argument 
the court sustained this motion, and made this statement to the jury: “Gentlemen 
of the jury, it seems a waste of your time to have kept you here during all this 
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time and not have the issues between the parties determined, but the facts of the 
matter are, as I said to you, this is the first of a series of about thirty cases involved 
in this fire, and if this were the only one of the cases the court might hesitate much 
longer in determining this as a matter of law. It being the first of that series, and 
the defendant having an opportunity to appeal this and have the questions of law 
determined which would affect all of the other cases when they would be tried, I 
think it is a valuable saving of time ultimately to have the law of this case deter- 
mined and have the defendant know just where it stands with respect to the law 
of its case.’ And thereupon the court discharged the jury and entered judgment 
for the plaintiff. 

In the bill of exceptions we find a great deal of unnecessary record made of 
conversations between the attorneys, and some comments made to witnesses by 
attorneys which were entirely improper. The rulings upon evidence were as strict 
in a few points as if it was a state case for arson, but on another trial such errors 
will doubtless not occur. 

In the briefs, of over 400 pages, counsel have presented to the court every 
legal phase involved, but only a few of the points can be discussed in this opinion. 

1, 2] 1, 2. A case somewhat in point is that of Girard v. Vermont Mutual 
Fire Ins. Co., 103 Vt. 330, 154 A. 666, 669, holding that the question of whether 
insured burned the building, covered by fire policy sued on, might be established by 
circumstantial evidence. Each act and circumstance offered to prove fraudulent 
burning of the insured building must contribute something to the proof of that fact. 
When fraud is the issue, the evidence necessarily takes a wide range. 


“So here, though the fraud in its ultimate aspect was the burning of the build- 
ings, any fact or circumstance, before or after that event, which in any way indi- 
cated a purpose to accomplish that fraudulent result, was admissible. Indeed, 
that ultimate fact might be wholly established by circumstantial evidence. * * * 
And, when such evidence is resorted to, objections to testimony on the ground of 
irrelevancy are not favored, because the force and effect of circumstantial facts 
depend largely upon their relation to each other; and acts and circumstances, 
although wholly unconclusive when separately considered, may by their number 
and joint operation be entirely sufficient to establish the factum probandum.” 

[3] 3. In Bruff v. Northwestern Mutual Fire Ass’n, 59 Wash. 125, 109 P. 280, 
Ann. Cas. 1912A, 1138, the fireman designated it as a flash fire. No one had been in 
the place since the defendant left it. We think the evidence tending to show 4 
destructicn by fire of incendiary origin, and connecting the respondent therewith, 
should have been submitted to the jury for their consideration. It is held in many 
cases that, in a matter of this sort, if there is any evidence that the fire was incen- 
diary, the matter should be submitted to the jury. 


In Lesser v. Jefferson Fire Ins. Co. Co., 141 Ky. 667, 133 S. W. 551 


, it was 
said: 


A fraudulent fire can rarely be proved except by circumstances, and the 
question is for the jury if there is any evidence at all of the fraudulent act.” 

It is earnestly insisted that there is no proof that he set the house on fire. Our 
rule is that the question is for the jury if there is any evidence, and we cannot say 
that there was no evidence, in view of all the circumstances. 

In Catalanotto v. Minneapolis Fire & Marine Ins. Co., 15 La. App. 320, 131 So. 
705, it is firmly established that in cases of this kind circumstantial evidence is not 
only admissible, but is usually the only evidence obtainable, since it is very evident 
that in almost no instance can direct testimony of eyewitnesses be obtained. Per- 
sons desiring to burn their property for the purpose of collecting the insurance, or 
for any other illegal purpose, do not discuss their intentions with others, nor do 
they carry out such intentions in the light of day. See, also, Dunn v. Springfield 
Fire & Marine Ins. Co., 109 La. 520, 33 So. 585; 14 R. C. L. 1223, § 403. “Public 
policy will not permit a recovery by one who seeks to profit through his own crime.” 
Smith v. Germania Fire Ins. Co., 102 Or. 569, 202 P. 1088, 1090, 19 A. L. R. 1444. 
See Kimball Ice Co. v. Hartford Fire Ins. Co. (C. C. A.) 18 F.(2d) 563, 52 A. L. 
R. 799; Bellman v. Home Ins. Co., 178 Wis. 349, 189 N. W. 1028, 27 A. L. R. 945. 


It is the province of a jury, and not the court, to determine whether one wit- 
ness, or one set of witnesses or another, is telling the truth. 


Many other questions are discussed in the briefs, but in a new trial they may 
nat arise. 
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For the reasons stated herein, we find that the trial court erred in discharg- 
ing the jury and entering judgment for plaintiff. 
Reversed, and new trial ordered. 


SAME v. NORTHERN INS. CO. OF NEW YORK. 
Superior Court of Pennsylvania. July 13, 1934. 
173 Atlantic Reporter 724. 
1. INSURANCE. 


Insured’s agreement fixing amount of fire loss did not bind insurers until 
signed by their agent, and insured could previously withdraw therefrom. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
2. INSURANCE. 

In actions on fire policies, testimony of insured and her daughter and hus- 
baud concerning value of property bought by them sustained verdicts for insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal Nos. 112, 113, April term, 1934, from judgments of Court of Com- 
mon Pleas, Fayette County, Nos. 683, 684, June term, 1932; S. John Morrow, 
udge. 

' Separate actions of assumpsit by Marchie Esper against the Northwestern 
National Insurance Company of Milwaukee, Wis., and against the Northern 
Insurance Company of New York, on fire insurance policies, were tried together. 
From judgments on a verdict for plaintiff in the first action for $2,028.95, and a 
verdict for plaintiff in the second action for $1,581, defendant in each case appeals. 
Judgments affirmed. 


Argued before Trexler, P. J., and Keller, Baldrige, Stadtfeld, Parker, and 


James, JJ. 


Jos. W. Ray, Jr., and Shelby, Hackney & Ray, all of Uniontown, 
appellants. 


A. E. Jones and Jones, Whitehill & Lane, all of Uniontown, for appellees. 
KELLER, Judge. 


for 


Northwestern National Insurance Company issued a policy of fire insurance 
to Marchie Esper, insuring the stock of goods and fixtures in her dry goods and 
grocery store in Uniontown, Pa., in the amount of $3,000. Northern Insurance 
Company issued her a policy insuring the household goods, furniure, clothing, 
etc, in her dwelling, which was in the same building as the store, in the amount 
of $1,500. A fire occurred on February 4, 1932, which practically destroyed the 
property insured under both policies. These actions, which were tried together, 
were brought and resulted in verdicts in favor of the insured, the plaintiff, for 
$2,028.95 and $1,581, respectively, on which judgments were duly entered. The 
insurance companies have appealed. 

[1] 1. The appellants’ principal contention is that judgment should have been 
entered for the plaintiff for $1,350 and $1,000 respectively, plus accrued interest, 
instead of on the verdicts rendered, because of a writing signed by the plaintiff 
in the course of an attempted adjustment of the loss by an agent representing 
the insurance companies as follows: 

“Uniontown, Pennsylvania, March 29, 1932. 

“To whom it may concern: We the undersigned hereby agree that the loss 
and damage occasioned by fire on February 4, 1932, is as follows: 
Stock and fixtures 
Household Goods 


Total $2350.00 


“The above was covered by insurance on property of Marchie Esper at No. 
152 West Berkeley Street, Uniontown, Fayette County, Pennsylvania. 


er 

“Marchie X Esper 
mark 
“Mike Esper 


“Witness: Loretta Shutterley.” 
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In securing the signature of the plaintiff and her husband to this agreement, 
the defendant companies were represented by an agent of the general adjustment 
bureau, one Wetmore, who testified on the trial that he had authority from the 
insurance companies to make an adjustment of the loss and bind the companies 
by his action. But he did not sign the agreement on behalf of the defendant 
companies, and it is undisputed that, before it was signed on their behalf, the 
plaintiff, who had been overpersuaded to agree to a compromise of her claims, 
repented of her action and notified the agent and the companies that she would 
not be bound by it nor accept the sums stated in it as full payment of her loss. 

The “agreement” does not itemize any values of household goods or mer- 
chandise and fixtures. The evidence shows clearly that it was an attempt to com- 
promise the matters in dispute between the parties, not a statement of the insured 
as to the value of the insured goods. She had previously filed formal proofs of 
loss claiming a much larger amount. It was submitted by way of settlement, after 
much protestation on the part of plaintiff that it was inadequate, and was open 
to rescission or retraction at any time before it was accepted by the other party 
to be bound. There was direct, positive evidence in the case that this was its 
purpose and aim, and that it was so represented to the plaintiff and her husband; 
and the paper itself supports this testimony. If Wetmore, the agent of the general 
adjustment bureau and representative of the defendants in their attempt to adjust 
the loss, had the authority to bind the latter in the adjustment and determination 
of the loss, and no officer of the defendant companies confirmed his statement, he 
certainly never exercised it by signing, on behalf of the insurers, the agreement 
which the plaintiff after much persuasion had signed in an attempted compromise 
of her claim. Until signed by him, or some duly authorized agent of the defend- 
ants, the insurers were not bound by the agreement; nor was the insured if she 
withdrew from it before the insurers became bound. The court below certainly 
did the defendants no harm by submitting to the jury the question whether the 
agreement of settlement had been entered into; that is, made and completed. As 
we view the testimony, the question might well have been decided by the court 
adversely to the appellants. 

[2] 2. The appellants also contend that there was not sufficient competent 
evidence to support the verdicts; that Mike Esper, the plaintiff's husband, who was 
the principal witness on the question of value, was not a competent witness— 
citing Di Foggi v. Commercial Union Assurance Co., 83 Pa. Super. Ct. 518. We 
think that case is readily distinguishable from this one, and that the evidence is 
sufficient to sustain the verdicts. 

Mike Esper was the husband of the plaintiff, in actual charge of the carry- 
ing on of her store for seventeen years. He bought for her the property insured 
under the Northwestern National policy, that is, the fixtures in the store and the 
goods which formed her stock in trade. He was certainly competent to express an 
opinion as to their value at the time of the fire. As to the household goods, the 
plaintiff and her two daughters testified as to the value of the clothing which was 
hurned. They had bought the clothes and were familiar with the length of time 
they had been used and their present value. The husband had bought the furniture. 
He knew its cost and the length of time it had been used. He was testifying in 
detail as to the cost of the furniture until he was stopped by the appellants. This 
court said in the Di Foggi Case, supra, page 521 of 83 Pa. Super. Ct., that “the 
price paid for the furniture would be some evidence of its value.” He also 
téstified as to the value, at the time of the fire, of the separate pieces of furni- 
ture, etc. While not a furniture merchant, he had been in business for seventeen 
years; he knew its cost, and had some idea of the wear and tear and depreciation 
of household goods. The rule that an “owner” may testify as to the value of 
insured goods (Di Foggi v. Commercial Union Assurance Co., supra; Fedas v. 
Tus. Co. of Pennsylvania, 300 Pa. 555, 559, 151 A. 285; Chauvin v. Superior Fire 
Ins. Co., 283 Pa. 397, 129 A. 326; Patterson v. Union Transfer Co., 84 Pa. Super. 
Ct. 273, 276; Id., 87 Pa. Super. Ct. 257, 258; Hofford v. New York Cent. & H. 
R. R. Co., 43 Pa. Super. Ct. 303, 316; Lloyd v. Haugh, etc., Co., 223 Pa. 148, 157, 72 
A. 516, 21 L. R. A. (N. S.) 188) will be interpreted to include the husband of 
the owner, if he bought the goods for her and was familiar with their cost, the 
time when obtained, and the condition of the goods at the time of the fire. 
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The value of the goods insured under the policy of the Northern Insurance 
Company according to the evidence of plaintiff's witnesses, was about double the 
insurance covering the property, so that even considerable changes in values would 
not have affected the verdict against it. The verdict on the policy covering the 
goods and fixtures in the store was considerably less than the insurance carried, 
and somewhat less than the figures claimed by plaintiff. It reflected to some extent 
the evidence of defendants’ witnesses. 

A careful consideration of the evidence in the record has not convinced us of 
anv error on the trial calling for a reversal of the judgments. 

The assignments of error are overruled, and the judgments are severally 
afirmed. 

TROUT et ux., now for Use of f JOHN SON et ux. v. MENDON GRANGE 
MUT. FIRE INS. CO. 
Superior Court of Pennsylvania. July 13, 1934. 
173 Atlantic Reporter 743. 
1. INSURANCE. 


In suit on policy for loss of barn by fire, evidence held not to establish defense 
that insured kept automobile in barn. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


\ppeal No. 49, April term, 1934, from judgment of Court of Common Pleas, 
Westmoreland County, No. 1684, May term, 1932; William T. Dom, Judge. 

Assumpsit by W. H. Trout and wife, now for use of George L. Johnson and 
wife, against the Mendon Grange Mutual Fire Insurance Company on a policy of 
fire insurance. From a verdict and judgment for plaintiffs for $1,500, the defend- 
ant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Baldrige, Stadtfeld, Parker, and 
James, JJ. 

Lewis C. Walkinshaw, of Greenshurg, for appellant. 

Albert H. Bell and J. Clarke Bell, both of Greensburg, and Adam B. Shaffer, 
of Pittsburgh, for appellees. 

Per Curiam. 

[1] The plaintiff was insured in the defendant company, and, his barn having 
heen destroyed by fire, brought this suit to recoup his loss. The trial narrowed 
down to the defense whether the plaintiff at the time of the fire was keeping an 
automobile in his barn. Some witnesses testified they saw an automobile in the 
building, and others, more in number, flatly contradicted them. The jury could 
readily conclude that the defendant failed to establish its defense. 

The defendant asks for a new trial and has submitted some affidavits setting 
out to what certain witnesses, if called, would testify. There is no proof, how- 
ever, that these witnesses were not obtainable before the trial, and an examina- 
tion of their depositions shows that they would merely afford additional proof in 
the nature of a corroboration of the witnesses who had been called by the defend- 
ant. Nothing would be gained by granting a new trial in order to afford the 
defendant a chance to which it is nof entitled in his efforts to defeat plaintiffs 
action. There is nothing whatsoever that would appeal to the conscience of the 
court to have the matter again passed upon by another jury. 

The judgment is affirmed. 


CITIZENS’ BANK & TRUST CO. v. SCOTT & SANDERS 
Court of Apneals of Tennessee, Eastern Section. Dec. 16, 1933. 
Certiorari Denied by Supreme Court Mav 19, 1934. 

72 Southwestern Reporter (2d) 1064. 


1. INSURANCE. 

In insured’s action to collect on fire policy from agents who wrote it in com- 
Pany not authorized to do business in state, agents were entitled to any defense open 
to insurance company, except failure to file proof of loss (Code 1932, § 6141). 

(For other cases, see Insurance, Dec. Dig. § 25.) 

2. INSURANCE. 
Required insurable interest appeared where bank as trustee of certain property 





1516 The Insurance Law Journal, Vol. 83 [Dec., 1934 


to operate and apply profits and proceeds in payment of debt owed it by beneficiary 
took out fire policy for beneficiary’s benefit. 


(For other cases, see Insurance, Dec. Dig. § 115[2].) 
3. INSURANCE. 
In suit to collect on fire policy from agents who wrote policy in company not 
authorized to do business in state, proof of cost of manufacture and of market 
value of insured personalty, both of which values exceeded amount of insurance, 
held sufficient proof of value (Code 1932, § 6141). 

(For other cases, see Insurance, Dec. Dig. § 25.) 
4. INSURANCE. 

Where fire policy designated insured as “trustee,” there was no breach of con- 
dition that policy should be void, if interest of insured be other than unconditional 
and sole ownership 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

5. INSURANCE. 

Generally, insurer’s knowledge on issuance of policy of facts which if insisted 
on would invalidate contract from its inception constitutes waiver of conditions in 
contract inconsistent with such facts, and insurer is estopped from thereafter as- 
serting breach of such condition. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE. 

First of two clauses of fire policy so repugnant that they cannot stand together 
stands rather than last, especially where first clause expresses chief object of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. 

Written provisions of fire policy are given precedence over printed provisions 
in case of repugnancy. 

(For other cases, see Insurance, Dec. Dig. § 149.) 

Appeal from Chancery Court, Roane County: J. H. Wallace, Chancellor. 

Suit by Citizens’ Bank & Trust Company, trustee, against Scott & Sanders. 
Decree for complainant, and defendants appeal. 

Modified and affirmed. 

R. B. Cassell, of Harriman, for appellants. 

|. W. Stone, of Harriman, for appellee. 

PortruM, Judge. 

This is a suit to collect a fire insurance policy from the agent who wrote the 
policy in a company not authorized to do business in the state, under authority of 
Shannon's Code, § 3316 (Code 1932, § 6141), which makes an agent personally li- 
able to the insured for writing a policy in a company not authorized to do business 
in this state. The material facts are reflected in a decree entered by the chancellor 
in the cause, and which is here set out in part: 

“(1) That the defendant, L. O. Scott, and F. T. Sanders, doing an insuranc2 
hwisiness as insurance agents, under the firm name and stvle of Scott & Sanders, a 
copartnership, procured for the complainant, Citizens’ Bank & Trust Company, 
Trustee, a policy of fire insurance in the sum of $1,500 written in the National Se- 
curities Underwriters, which is a foreign insurance company and not licensed to 
do business in the State of Tennessee. That this policy was made to become ef 
fective on December 9, 1928, and to cover certain staves the properties of the 
complainant or held in trust by it, and located about one-half a mile east of Anna- 
del. in Morgan County, Tennessee, and was to continue in effect for one year from 
the said date of December 9, 1928. That thereafter, on, to-wit, April 14, 1929, and 
while said policy was in effect, the said staves were destroyed by fire. That at the 
time of the fire that the staves so destroyed were worth in excess of $1,500, the 
face of the policy. 

“(2) That under Section 3316 of Shannon’s Code, in effect at the time of the 
fire, the defendants were liable to the complainant for the amount of the face of 
the policy, $1,500, with interest on the same from the date of the filing of the bill 
in this cause, to-wit, April 2, 1930.” 
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The next paragraph of the decree provides for a recovery in favor of the 
complainant of the amount of the policy with interest, or the sum of $1,755.50, and 
all the costs of the cause. From this decree the defendants have appealed to this 
court, and are advancing several defenses; we will take them up in their order as 
appears from the assignments of error, adding such statements of fact as we think 
essential to their disposition. 

[1] (b) The second assignment is that the chancellor permitted a recovery 
against the defendant, notwithstanding the insurance company had valid defenses to 
interpose against the collection of the policy. In other words, that the chancellor 
held the defendants personally liable, and would not permit them to advance the 
defenses available to the insurance company under the policy. The decree is more 
or less silent upon this question, but the appellees insist the chancellor did permit 
the defendants the right to avail themselves of any defense the insurance company 
may have been entitled to. At any rate, the defendants were entitled to the de- 
fenses open to the insurance company, with the exception of a failure to file formal 
proof of loss. “While the liability of the agents is statutory and not upon the 
policy, it cannot be enforced by insured unless he has complied with the condition 
subsequent of promissory warranty contained in the policy” (Bussey v. Grantham, 
23 Ga. App. 708, 99 S. E. 236: Drummond v. White-Swearingen Realty Co [Tex. 
Civ. App.] 165 S. W. 20), although conditions of the policy as to proof of loss 
are not applicable to an action against the agent (Noble v. Mitchell, 100 Ala. 519, 
14 So. 581, 25 L. R. A. 228; McBride v. Rinard, 172 Pa. 542, 33 A. 750). 

[2] (¢) It is next insisted that the bank had no insurable interest in the pron- 
erty destroyed. The bank was trustee of certain property to operate and apply 
the profits and proceeds in the payment of a debt owed it by the beneficiary. The 
insurance was taken out for the henefit of the beneficiary, and he owned the prop- 
erty of course, and there was an insurable interest. “A person in possession of 
propertv holding the legal title as trustee, but having no personal interest in it. 
may procure insurance thereon, and it is immaterial whether the trustee has finally 
accepted the trust, if, at the time of the insurance he is in fact the trustee, or 
whether he could have asserted his title under the trust, if he is in actual 
possession of the property under his claim as trustee.” Fire Insurance, 26 C. J 
p. 35, § 19, and a long list of notes thereunder. 

[3] (d) It is said there can be no recovery because the value of the property 
destroyed at the time of the fire is not proven. There is proof of the cost of the 
manufacture of the article, as well as proof of the market value, and hoth of these 
items exceed the amount of insurance; there is no merit in this contention. 

(e) Next it is insisted that there was a breach of the “lumber clear space 
clause.” We are not called upon to examine the evidence to establish this hreach 
or to review this issue, for the reason the defense was not made in the pleadings. 

[4.5] (4) There was no breach of the condition that the agreement or policy 
should be void “if the interest of the insured be other than unconditional and sole 
ownership.” The written provision of the policy designated the pavee as a trustee. 
“As a general rule, where an insurer at the time of the issuance of a policy has 
knowledge of existing facts, which if insisted upon would invalidate the contract 
from its inception, such knowledge constitutes a waiver of conditions in the con- 
tract inconsistent with such facts, and the insurer is estopped thereafter from as- 
serting the breach of such condition.” Life, etc., Insurance Co. v. King, 137 Tenn. 
685. 195 S. W. 585 

[6 71 “Where two clauses of a fire policy are so repugnant that they cannot 
stand together, the first governs, rather than the last, especially where the first 
clause expresses the chief object of the policy.” Laurenzi v. Atlas Insurance Co., 
121 Tenn. 644. 176 S. W. 1022. And written provisions are given precedence over 
printed provisions when the two are repugnant. 

(¢) During the progress of the trial, the chancellor, at a former term, taxed 
the complainant with the cost accrued as a penaltv for a continuance: the final 
decree taxed all the costs against the defendants, and the latter action of the court 
is assigned as error, for the reason the court could not review and annul the for- 
mer order after it hecame final. This was an oversight. but the error assigned is 
well taken. This character of error is generally corrected bv a remand to the clerk 
and master of the lower court to retax the cost; however, in this case only $23.75 
of cost accrued in the lower court, excluding the cost of the transcript of the 
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record to this court, and only a smali portion of this accrued after the order tax- 
ing the complainant with the costs, and, since the amount is insignificant, we make 
the correction here by taxing the complainant with $20 of the costs, the balance, 
including the cost of the appeal, to be taxed against the defendants, who are the 
appellants in this court, and the sureties on their appeal bond. The decree thus 
modified is affirmed. 

Snodgrass and Thompson, JJ., concur. 


GULF INS. CO. OF DALLAS et al. v. PAPPAS et al. No. 9329. 
Court of Civil Appeals of Texas. San Antonio. April 25, 1934. 
Rehearing Granted, Judgment Reformed and Affirmed June 13, 1934. 
Motion for Rehearing Overruled July 11, 1934. 
73 Southwestern Reporter (2d) 145. 
1. INSURANCE. 


Where appraisers and umpire, selected under fire policy, with knowledge of 
all facts and in absence of fraud, unanimously agree on cost of repairing damaged 
building, award will be affirmed. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 
2. INSURANCE. . 

In determining whether award of appraisers and umpire, selected under fire 
policy, should be set aside, question is whether appraisers labored under mistake 
of fact by which award was made to operate in way they did not intend. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


Appeal from District Court, Webb County; J. F. Mullally, Judge. 

Action by Santiago Pappas and others against the Gulf Insurance Company 
of Dallas and others. Judgment for plaintiffs, and defendants appeal. 

Reformed and affirmed. 

Gibson & Blackshear, of Laredo, and T. M. West and Nat L. Hardy, both of 
San Antonio, for appellants. 

Mann, Neel & Mann, of Laredo, for appellees. 

SmirtH, Justice. 

The Pappas building in Laredo is a three-story brick structure, operated as 
an apartment house. It is owned by Santiago Pappas and mortgaged to Mrs. Ida 
Stephenson. It was insured against fire by several companies for an aggregate 
amount of $35,000. On May 15, 1932, while so insured, a fire occurred in the 
ground floor of the building and a disagreement arose between the insurers and 
the insured and mortgagee, as to the amount of the fire loss. Thereupon the parties 
submitted that question to arbitration under the following provision in the policies 
here sued on: 

“In the event of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, the 
insured and this company each selecting one, and the two so chosen shall first 
select a competent and disinterested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately sound value and damage value, 
and, failing to agree shall submit their difference to the umpire, and the award 
in writing of any two shall determine the amount of such loss.” 

The appraisers, joined by the umpire, made an award of $3,741, which the 
companies tendered to the insured and mortgagee, who refused to accept the same, 
but brought suit directly upon the policies and recovered judgment for $12,000 
with interest. The insurance companies have appealed. 

Under the contract provision for arbitration appellees selected John M. Mar- 
riott, an experienced architect, as their appraiser, appellants selected G. B. 
Mitchell, a building contractor, and the two thus selected chose A. E. Rheiner, a 
building contractor, as umpire. The board thus created proceeded to inspect the 
property and estimate the losses and the cost of repairs and replacements, and 
made their report, which was unanimously arrived at, all as provided in the con- 
tract. 

It is conceded by all the parties that the two appraisers and the umpire were 
aud are competent and honest building contractors and architects, of long and 
varied experience, and that they acted fairly, impartially, and in good faith in 
making this award. 
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In their pleadings appellees alleged almost every conceivable ground of fraud 
on the part of the umpire and appraisers, including appellees’ own, nominee, but 
there was no effort to support those allegations by proof. It was conceded and 
proved by every fact and incident of the trial that the three arbitrators were men 
of the highest reputation, whose professional skill and ability and integrity had 
been established by more than a quarter of a century of probity, training, and 
experience. And, as stated, no question was made upon the trial or in the appeal 
of their utmost good faith in performing their duties as arbitrators. But the jury 
found that the arbitrators made a “mistake” which resulted in a grossly inadequate 
award. The judgment appealed from rests upon that finding. 

Appellees abandoned all their pleaded theories in the case except their con- 
tention that in arriving at their award the appraisers did not duly consider or 
give sufficient weight to the fact that “the fire caused a very material increase in 
the sag in the building in question,” as stated in appellees’ brief. Appellees con- 
tend that that increased sag made it necessary to completely reconstruct and replace 
the entire interior and roof of the building, and that the failure of the appraisers 
to so find and include such fifiding in their testimate “was the result of a mis- 
teken conception and belief by the appraisers and umpire.” 

In this condition of the record the trial court submitted the following special 
issues to the jury, who answered each issue in the affirmative: 

“1, Do you find from a preponderance of the evidence, that the appraisers and 
umpire failed to include in their estimate the entire cost of repairing or replacing 
with material of like kind and quality all of the direct loss or damage that 
resulted to the Pappas building from the fire in question? * * * 

“2, Do you find from a preponderance of the evidence that such failure was 
the result of a mistake upon the part of the appraisers and umpire? * 

“3. Do you find from a preponderance of the evidence that such failure 
resulted in the award of such appraisers and umpire being grossly inadequate?” 


The undisputed testimony showed that a certain “sag” existed in the floors 
and roof of the building prior to and at the time of the fire, and that these sags 
were increased as a result of the fire. The estimates of the many expert witnesses 
varied as to the extent of the sags before and after the fire. The estimate as to 
the extent of the existing sag ranged from one-half inch to two inches, and the 
estimates of the increase ranged from a fraction of an inch to two inches. Appellee 
Pappas, the owner of the building, testified that there was a “little” sag before 
the fire, and a “great increase” after. Appellees’ chief expert witness testified that 
the sag was two inches before the fire and that it was increased two inches by 
the fire. Appellees’ nominee on the board of appraisers, and their witness as well, 
testified that the sag was from one-half to two inches before, and one to three 
inches after. The estimates of the other appraiser and the umpire were in sub- 
stantial accord with the other witnesses. The evidence conclusively shows that the 
two appraisers and the umpire were fully cognizant of those sags. They knew the 
sags existed before the fire, and that they were increased by the fire. And they 
took those facts into consideration in determining the amount of the fire loss and 
the cost of restoring the building to its original condition. 


[1] The true difference between appellees’ theory and appellants’ theory is that 
the former contend that in view of the sags mentioned the building could be 
restored and the fire loss compensated only by the complete reconstruction or 
replacement of the whole interior of the building, at a cost of approximately 
$12,000, whereas, in the judgment of the appraisers and umpire the loss could be 
compensated and the building restored to its original condition by reconstructing 
some parts and replacing other parts of the interior, at a cost of $3,741. The 
difference was purely one of opinion or judgment, and, in such case, the unani- 
mous award of the appraisers and umpire arrived at deliberately and in good 
faith, in the absence of any evidence of fraud or accident or mistake which mis- 
led them into a finding not intended by them and not expressing their true atti- 
tude, will not be set aside by the courts. 


_ [2] The true question in such cases is, Were the appraisers laboring under a 
mistake of fact by which their award was made to operate in a way they did not 
intend? 2 R. C. L., p. 389 et seq., § 34 et seq.; 5 C. J. p. 179 et seq., § 462 et seq.; 
24 Tex. Jur. 697, 1117, §§ 32, 296-303; note 47 L. R. A. (N. S.) 445; note 78 
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A. L. R. 904; Green v. Franklin, 1 Tex. 497; Payne v. Metz, 14 Tex. 60; Forshey 
v. Ry., 16 Tex. 516; Home Ins. Co. v. Walter (Tex. Civ. App.) 230 S. W. 723; 
Home Ins. Co. v. Ketchey (Tex. Civ. App.) 45 $.W.(2d) 352; Sanders v. Newton 
(Tex. Civ. App.) 124 S$. W. 482; Bowden v. Crow, 2 Tex. Civ. App. 591, 21 
S. W. 612; Robbs v. Woolfolk (Tex. Civ. App.) 224 S. W. 232. There was no 
evideice, nor is any contention made here, that the appraisers and umpire were 
laboring under any such mistake. They knew exactly what they were doing, and 
upon the trial, with the whole case before them, they stood steadfastly by their 
award. In such case the courts will not substitute their own award for that of the 
appraisers. 

The jury findings upon which the judgment was based are entirely beside the 
question and amount to nothing as a support of the judgment. The issue found 
by the jury, that the appraisers and umpire failed to include the total cost of 
replacing the whole interior of the building, was not in the case, and that the 
board of arbitration found from a full consideration of the whole situation that 
the actual loss could be met by partial replacement and reconstruction, at a cost 
of $3,741, and that complete replacement and reconstruction at the enormous cost 
of $12,000 was not necessary to the restoration of the building, and therefore that 
the actual loss was not $12,000 but only $3,741. The appraisers were selected for 
the purpose of determining that very question, and it being conceded that they 
were fully competent, that they acted fairly and in good faith, and that the 
award was the result of their deliberate judgment, impartially arrived at, and 
operating as they intended it should, their action was binding alike upon the 
parties. 

The judgment is reversed and the cause remanded. 

On Motion for Rehearing. 

In their motion for rehearing appellees vigorously complain that this court 
did not, in the original opinion, discuss the testimony of certain lay witnesses, who 
were tenants in the damaged building at the time of the fire, and who, by the way, 
still occupy their quarters therein. Those witnesses testified, in effect, that the fire 
caused the floors to sag, and drew doors and other fixtures out of alignment. All 
those facts must be conceded, but the appraisers were aware of them and took 
them into consideration in appraising the loss. 


Appellees contend that the appraisers were not aware of the precise degree of 
increase in the sags caused by the fire, and did not take that increase as seriously 
as they should have done in estimating the damages. There is no merit at all in 
this contention. The whole question is, Was it necessary, considering those sags 
and all other injuries, to replace the whole interior of the building in order to 
restore it to its prior condition, or could it be restored by repairing some parts 
of the interior and replacing other parts? It was the deliberate judgment of the 
appraisers, conceded to be fully competent. honest, fair, and impartial, that not- 
withstanding the sags present after the fire and all other damages, the building 
could be restored by the repairs and replacements agreed upon by them, at a total 
cost of $3,741. This award represented the deliberate and unanimous judgment and 
opinion of the appraisers, who were selected by the parties on account of their 
peculiar skill, experience, and judgment in those very matters, and, as it is con- 
ceded, and conclusively established, that they were fully qualified and acted in 
good faith in accordance with their best and deliberate judgment, their award 


was binding alike upon the parties who selected them and obligated themselves 
to abide the award. 


We conclude from a review of the record that there is no evidence in the 
case which does not fully sustain the presumption that the appraisers thoroughly, 
skillfully, accurately, honestly, and fairly appraised the damages sustained by 
appellees on account of the fire in question, and that the award made by them 
should be upheld. The books do not show a clearer case of an honest and fair 
award of competent appraisers, and if the award in this case can be set aside 
upon the showing made by appellees, then arbitration, which is and ought to be 
favored by the law, may be no longer resorted to as a means of averting trouble- 
some and useless litigation. 

Both parties agree and urge that the case is one for rendition rather than 
remand, conceding that it is fully developed and cannot be strengthened or clari- 
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fied upon another trial. We concur in this appraisal of the record, and, in view 
of this attitude of all parties, it is ordered that the judgment appealed from be 
reformed so as to decree recovery in favor of appellees against appellants for the 
sum of $3,741, without interest, and, as so reformed, the judgment will be affirmed 
at the cost of appellees in all courts. 
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MARINE 
HANOVER FIRE INS. CO. v. MORSE DRY DOCK & REPAIR CO., 


and three other cases. 
Supreme Court, New York County, Special Term. June 28, 1934. 
272 New York Supplement 792. 
1. INSURANCE. 


Insurers issuing ship repairer’s liability policies for period antedating issuance 
of policies held entitled to rely on repairer and its broker, acting as repairer’s agent 
in applying for insurance, to make known to insurers fact of accident preceding is- 
suance of, but covered by, policies, and all other facts material to risk. 

This was so in view of fact that it was intention of parties at time ap- 
plications for insurance were made to cover liability of repairer for period 
antedating policy dates against all losses and accidents which might have 
occurred during period stipulated, provided that such losses or accidents 
were unknown to both repairer and the broker, its agent, and that it was 
not intended that repairer be insured against loss which had already oc- 
cured and was known to repairer and unknown to insurers. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

2. INSURANCE. 

Delivery of provisional binders for ship repairer’s liability insurance by re- 
pairer’s agent to insurers did not effect valid contract of insurance, since essential 
elements, such as effective date, term, and risk insured against, had not yet been 
supplied. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

3. INSURANCE. 

Where ship explosion occurred while provisional binders for ship repairer’s 
liability insurance, delivered by repairer’s broker to insurers, were awaiting ac- 
ceptance by insurers, fact that repairer did not disclose to insurers, before final 
closing of insurance, fact that such loss, covered by proposed insurance, had al- 
ready occurred held sufficient ground for equity court to decree cancellation or re- 
scission of policies issued for period antedating issuance of policies. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

4. INSURANCE. 

Duty of applicant for insurance to communicate to insurer facts material to 
risk is independent of intention and is violated by fact of concealment, even where 
there is no design to deceive. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

5. INSURANCE. 

Where insured, knowing that agent is about to procure insurance, withholds in- 
formation of loss and obtains insurance without disclosing such information, there 
is manifest fraud avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 258.) 


Actions in equity by the Hanover Fire Insurance Company, by the Globe & 
Rutgers Fire Insurance Company, by the Universal Insurance Company, and by the 
Eagle Star & British Dominion Insurance Company, against the Morse Dry Dock 
& Repair Company. : ‘ 

Decision and judgments for plaintiffs in accordance with opinion. 

Single, Atkins & Tyler, of New York City (Forrest E. Single, Wilmer H. 
Eberly, and I. Gainsburg, all of New York City, of counsel), for plaintiffs. 

Palmer, Barber, Matters & Merritt, of New York City (George S. Brengle, T. 
Catesby Jones, George W. Betts, Jr., and John M. Aherne, all of New York City, 
of counsel), for defendant. 

Corio, Justice. 


These are four actions brought in equity for the rescission of four policies of 
insurance issued by the four plaintiff insurance companies and covering the legal 
liability of the defendant Morse Dry Dock & Repair Company, as ship repairers. 
These cases were tried before the late Mr. Justice Phoenix Ingraham, but remained 
undecided at his death, and were retried before me pursuant to the stipulation upon 
all the pleadings, the stenographer’s minutes of the trial, the briefs and reply briefs 
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of the respective parties, and upon all the proceedings heretofore had, with the 
same force and effect as if originally and completely tried before me. 


Thg policies in question are on a standard form of hull insurance known as 
the American Hull Underwriters’ Association form, and aggregate the sym of 
$275,000, although at the outset the defendant sought to obtain $500,000 from 
American companies and intended to place a further $500,000 in London. There is 
no dispute that the firm of D. T. Nolan Company, Inc., of this city, acted as agent 
and broker for the defendant in placing this insurance, which appears to have been 
treated by all parties as marine insurance. The practices prevailing in the placing 
of marine insurance were followed in placing the present policies. The insurance 
broker, in accordance with the prevailing custom as broker for the defendant, called 
upon the plaintiff companies and submitted a form of provisional binder previously 
prepared by his office and the office of the attorney for the defendant who was at 
that time an officer of the brokerage firm and receiving a portion of its profits. 
These provisional binders were placed before the plaintiff companies for their 
examination, correction, and approval some time between June 9, 1924, and July 
2, 1924. On June 24, 1924, while the steamship Egremont Castle was lying in 
Atlantic Dock, Brooklyn, being loaded with oil, and at the same time having 
repairs made by the defendant, an explosion occurred. The explosion was evi- 
dently caused by employees of the defendant who were using an acetylene torch 
in the after peak tank, and ignited fumes which had collected in the tunnel and the 
shaft alley of the ship from leaking cases of naphtha. This catastrophe resulted 
in numerous suits being started for damages. This accident concededly occurred 
during the time that the provisional binders were lying awaiting acceptance. The 
plaintiffs claim that while the application for, insurance was made by the defendant, 
the defendant and its agent, the broker, had full knowledge of the occurrence of 
this accident and losses on the 24th day of June, 1924, and that none of the plaintiffs 
or their agents, either on the 23d day of July, 1924, when the binder for insurance 
was issued, or on the 24th day of July, 1924, when the policy of insurance was 
issued, had any knowledge of the accident to the steamship Egremont Castle and 
the said cargo losses, and of the fact that the vessel was then being repaired by 
the defendant. They also claim that the defendant and its agent were, in good 
faith, under a duty at the time of applying for and receiving the said insurance, to 
inform the plaintiffs of the accident which had occurred on the 24th day of June, 
1924, but, instead and in violation of the said duty, the defendant and its broker 
as its agent, with the intent to defraud the plaintiffs, concealed from them and 
their agents the occurrence of the accident and made no mention thereof, and 
requested the insurance to commence from the 15th day of June, 1924, so as to 
cause the insurance to cover the damage to the steamship Egremont Castle and the 
loss of and damage to the cargo of said vessel. Knowledge on the part of the 
plaintiffs of said loss was material to the risk. 


_ [1] The plaintiff in the course of its business was entitled to rely upon the 
defendant and its broker acting as its agent in applying for the insurance to make 
known the fact of the said accident and any and all other facts material to the risk 
in view of the fact that it was the intention of the parties at the time the appli- 
cation for insurance was made to cover the legal liability of the defendant Morse 
Dry Dock & Repair Company for the period from June 15, 1924, to June 15, 1925, 
against any and all losses and accidents which might have occurred between said 
dates, provided that such losses or accidents, if any, were unknown to both the 
defendant and the broker, its agent, and it was not the intention of the plaintiffs 
at the time the binder for the insurance was issued to insure the defendant against 
a loss which had already occurred and was known to the defendant and unknown) 
to the plaintiffs. If this loss had been known to the plaintiffs, the policy of insur- 
ance would have excluded the loss to the Egremont Castle. The defendant made 
no claim for this loss until September 24, 1932. The defendant admits the accident 
to the steamship Egremont Castle on the 24th day of June, 1924, while the same 
was undergoing repairs or alterations and was in the care, custody, and control of 
the defendant, and that the accident resulted in loss and damage to the said vessel 
and cargo aboard the vessel, but claims that the policy of insurance was issued 
under and pursuant to an application and binder for said insurance which was made, 
signed, and delivered by the plaintiffs herein on the 9th day of June, 1924, and 
further raises in defense that the plaintiffs had knowledge of the accident and the 





1524 The Insurance Law: Journal, Vol. 83 [Dec., 1934 


loss thereunder on the 24th day of April, 1925, and other dates between that date 
and the 30th day of September, 1932, and that the action cannot be maintained because 
of laches. It also raises the defense of the statute of limitations, as the accident 
did not occur within six years before the commencement of this action. 

Nolan testified that in accordance with custom, he, as broker for the defendant, 
called upon the plaintiff companies and submitted a form of provisional binder 
previously: prepared by his office and the office of the attorney for the defendant 
who was at that time an cfficer of the Nolan Company and was receiving a portion 
of its profits. These provisional binders were placed before the plaintiff companies 
for their examination, correction, and approval some time between June 9 1924, 
and July 2, 1924, and the records of Talbot, Bird & Co., Inc., who represent the 
Universal and Eagle Star Companies show this to be a fact as testified to by one 
of the employees of this company whose duty it was to record the receipt of such 
applications or provisional binders. The, witness Nolan admitted (S. M. p. 290) 
that he was in error when he previously swore on the stand that he personally took 
the provisional binders to the respective plaintiffs. The conclusion is inescapable 
that Nolan’s story, that the provisional binders were signed by the various plaintiffs 
on June 9, 1924, is incredible in the face of the testimony of trusted employees of 
the various companies, some of whom are no longer employed by any of the plain- 
tiffs. This testimony in many instances is borne out and corroborated by documen- 
tary proof or by records regularly made in the ordinary course of business con- 
ducted by the various plaintiffs. Nolan, in three signed statements, contradicted com- 
pletely his testimony on the witness stand. At the trial he sought to minimize the 
effect of the affidavits by claiming that he was intoxicated when he signed them. 
I am unable to understand how the evidence offered on this point, even if accepted, 
can make true the version told by Nolan at the trial. At best his testimony and 
that of his mother-in-law and intimate companions indicate that he was imbibing 
rather freely of intoxicating beverages. There is not a scintilla of evidence that 
the plaintiffs or any of them were inducing him, encouraging, or enticing him to 
-o imbibe, nor is there any suggestion that they knew of his libations. The proof 
falls far short of showing that he did not know what was in the statements or 
that he did not know what he was signing. Should we go so far as to concede 
that he was intoxicated at the time he signed the affidavits, and at least one of 
them appears to have been in his possession for several davs before he signed it, 
this fact would not render true the contradictory version to which Nolan swore on 
the stand. The denendable evidence in the case makes it impossible to escape the 
conclusion that Nolan is in error when he states that he presented the provisional 
hinders on June 9. 1924, and that on the same or the following dav the plaintiff 
comranies accepted them and that they then hecame the final binders in which ali 
the necessary terms and essential parts of the agreements were consented to. 

[2] The delivery of the provisional binders or applications to the insurance 
companies did not constitute a valid contract of insurance, since essential elements 
had yet to be supplied, such as the date when it was to attach, the term or 
duration, and the risk insured against. Bradley v. Standard Life & Accident 
Ins. Co., 112 App. Div. 536, 98 N. Y. S. 797; Morris & Cummings Dredging Co. 
v. Fireman’s Fund Ins. Co. (D. C. S. D. N. Y.) 36 F.(2d) 276: Arnold v. R. 
Rothschild’s Sons Co., 37 Anp. Div. 564. 56 N. Y. S. 161; affirmed 164 N. Y. 562 
58 N. E. 1085; Ansorge v. Kane, 244 N. Y. 395, 155 N. E. 683. The provisional 
application was received by the plaintiff Hanover Fire Insurance Company about 
June 9, 1924, but changes were made in the proposed form, and it appears that 
the policy was not agreed upon until about July 23, 1924 (S. M. p. 176), nearly 
a month after the loss occurred on the steamship Egremont Castle. The evidence 
shows that in the case of the Globe & Rutgers policy the insurance was not 
finally bound until some time between June 28 and July 28, 1924, which was be- 
tween twenty days anda month after the explosion of the insured vessel (S. M. 
pp. 862-872). 

As to the policies written by the Universal and Eagle Star Companies, it is 
conceded by the defendants that the provisional application was received by the 
agent for the two companies on July 2, 1924, almost ten days after the explosion 
and nearly a week after the defendant admittedly knew of the accident. 
Neither the defendant nor its representatives Nolan and Palmer make any pre- 
tense that they notified the plaintiff companies of the explosion. Defendant relies 
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on the case of Pendergast v. Globe & Rutgers Fire Insurance Co. of City of 
New York, 246 N. Y. 396, 159 N. E. 183. That case was decided on entirely 
different facts. There the insured had reason to believe in good faith that the 
insurance had been finally placed. Here the defendant and its representatives 
knew that it had not been placed. 

[3] In the present case we have conclusive evidence of fraud, in that the 
defendant did not disclose to the plaintiffs prior to the final closing of the 
insurance that a loss had already occurred. Such fraud or failure to disclose 
the true facts is sufficient grounds for a court of equity to decree a cancellation 
or rescission of the policies in question. In Cox v. C. G. Blake Co., 100 Misc. 
135, 140, 166 N. Y. §S. 294, 297, the question was whether the contract of 
insurance could be avoided in an action brought, as here, to annul or reform 
a certificate of marine insurance because of the mistaken belief on the part of the 
insurers. The opinion of Mr. Justice Greenbaum is as follows: “ ‘Contracts 
of marine insurance are uberrimae fidei, and there is an obligation to voluntarily 
disclose all facts and circumstances which are material to the risk and not within 
the knowledge of both parties.’ 26 Cyc. 617.” 

Quoting from Arnould on Marine Insurance (9th Ed.) § 575, the rule is laid 
down as follows: “Whether such suppression: of the truth arises from fraud 
(that is, from a wilful intention to deceive for the party’s own benefit), or merely 
from mistake, negligence or accident, the consequences will be the same. The 
ground, in short, on which the policy is avoided is that the party has been, in fact, 
deceived. * * * ” 

Mr. Justice Greenbaum continues: “It has been expressly held that if the 
knowledge of the facts that were suppressed would have induced the insurer to 
demand a higher premium or to refuse altogether to underwrite it would be 
sufficient to invalidate the policy. Murgatroyd v. Crawford, 3 Dall. 491 [1 L. Ed. 
692]; Kerr v. Union Marine Ins. Co. [C. C. A.] 130 F. 415; Carrollton Furniture 
Mig. Co. v. American C. Indemnity Co. [C. C. A.] 124 F. 25.” 

[4, 5] The duty of communication, indeed, is independent of intention, and 
is violated by the fact of concealment even where there is no design to deceive. 
Sun Mutual Ins. Co. v. Ocean Ins. Co., 107 U. S. 485, 510, 1 S. Ct. 582, 27 L 
Ed. 337. If, knowing that his agent is about to procure insurance, the insured 
withholds information of a loss and procures the insurance without disclosing 
such information, it is a manifest fraud which avoids the policy. McLanahan yv. 
Universal Ins. Co., 1 Pet. (26 U. S.) 170, 185, 7 L. Ed. 98. In equity a 
rescission of a contract may be adjudged on the ground of unilateral mistake, 
and a reformation will be decreed where there is excusable mistake of one party 
and fraud of the other. Metzger v. Aétna Ins. Co., 227 N. Y. 411, 125 N. E. 814. 
Courts of equity have never refused jurisdiction when the whole merits of the case 


was before them, and relegated the parties to an action at law. Bidwell & Banta 
v. Astor Mutual Ins. Co., 16 N. Y. 263. 


Plaintiffs have no remedy at law which is “plain and adequate and as certain, 
prompt, complete, and efficient to attain the ends of justice and its prompt 
administration as the remedy in equity.” Dailey v. City of New York, 170 App. 
Div. 267, 274, 156 N. Y. S. 124, 129, affirmed 218 N. Y. 665, 113 N. E. 1053. The 
theory that the rule that adequacy of remedy at law is a constant limit upon the 
exercise of equity jurisdiction has been less generally adopted than the theory 
that the rule is to be taken in a generic sense as indicating the origin of the 
jurisdiction and defining generally its grounds and subjects. Lang’s Creamery, 
Inc. v. City of Niagara Falls, 224 App. Div. 483, 485, 231 N. Y. S. 368; affirmed 
231 N. Y. 343, 167 N. E. 464. A court of equity will not refuse to take jurisdic- 
tion of a case merely on the ground that the complainant has a perfect remedy 
al law, if the parties have submitted themselves to the jurisdiction of equity 
without objection. Bank of Utica v. City of Utica, 4 Paige 399. It is true 
that in the present case the defendant amended its answer to include the formal 
statement of such a defense, but to compel the plaintiffs to await the outcome 
of suits for damages upon the policies in question and to relegate them to the 
Position of defendants in such actions is not giving them a “plain and adequate” 
remedy, “as certain, prompt, complete and efficient” as the remedy afforded here. 
The policies sought to be canceled were obtained through the failure to disclose 
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the very material fact of a serious loss, damages from which apparently greatly 
exceed the amount of these policies. All the facts are before this court in 
ecuitable action. Certainly the defendant cannot, in equity, be permitted to 
compel the plaintiff to await the trial of actions for damages upon the policies, 
The attempt to show laches must fail as the plaintiffs were not compelled to bring 
these actions until claims were made by the defendant under the policies. 

Although the plaintiffs may have known at some date after the policies were 
issued that an explosion occurred on the steamship Egremont Castle, and may 
have been informed that the defendant was sued for damages as a result thereof, 
they were at the same time told by the defendant that the latter was in no way 
responsible for the accident. That judgments against the defendant were obtained 
in the damage actions of which plaintiffs knew did not change the situation. The 
plaintiffs first discovered the true facts after the defendant made a claim under 
these policies. 

The proposed findings of fact and conclusions of law have been passed 
on as indicated in the margin thereof. Submit on notice proposed decision con- 
taining all findings and conclusions approved by me, together with final judgment. 
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AUTOMOBILE. 


BRADLEY v. MERCHANTS’ MUT. CASUALTY CO. et al. 
District Court, D. Maine, §. D. May 10, 1934. 
6 Federal Supplement 926. 
1. INSURANCE. 


Words “contrary to law,” within statute precluding bill to apply insurance to 
satisfaction of judgment, held to mean contrary to statutory provisions relating to 
age at which person may drive motor vehicle (Rev. St. Me. 1930, c. 29, §§ 33, 36, 
39; c. 60, § 180). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. INSURANCE. 

Truck of motor freight line, operated by boy under 18 years of age at time 
of accident, held operated “contrary to law’ within statute precluding bill to apply 
insurance to satisfaction of judgment obtained by injured person (Rev. St. Me. 
1930, c. 29, §§ 33, 36, 39; c. 60, § 180). 

(For other cases, see Insurance, Dec. Dig. § 437.) 


3. INSURANCE. 

Where insured truck was being operated, at time of accident, by boy under 
18 years of age, insurer held not liable under policy containing exception to 
liability where truck was being operated by person under age fixed by law for 
drivers of automobiles (Rev. St. Me. 1930, c. 29, §§ 33, 36, 39). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

In Equity. Suit by Philip E. Bradley against the Merchants’ Mutual Casualty 
Company and another. 

Decree in favor of the defendants dismissing the bill. 

Frank T. Powers, of Lewiston, Me., for plaintiff. 

Cook, Hutchinson, Pierce & Connell, of Portland, Me., for defendants. 

Prrers, District Jude 

This is a bill in equity brought under the authority of chapter 60, §§ 177-180, 
of the Revised Statutes of Maine, to reach and apply to a judgment recovered 
by the plaintiff against the defendant Foss certain insurance money claimed to be 
due under a policy of automobile liability insurance issued by the defendant 
insurance company to Foss. 

I find that the substantial facts are not in dispute and are briefly as follows: 
The defendant Foss operated a motor express freight line in the state, driving 
his Reo truck himself, with the assistance of a boy who was paid $1.50 per day 
for helping in loading and delivering and also driving the truck occasionally when 
necessary. On April 15, 1933, the boy alone was driving the truck on the highway 
on business of Foss and with his authority, when it came into collision with 
another motor vehicle resulting in serious injuries to the plaintiff. In consequence he 
brought a suit against Foss and recovered a judgment for $17,680 damages for 
which execution issued from the superior court in Androscoggin county on 
September 16, 1933. This execution is unsatisfied. The boy who was driving the 
truck was born on February 24, 1916. Foss, the owner of the truck, had an 
insurance policy called “an automobile liability policy,” in force at the time of the 
accident, issued by the defendant Merchants’ Mutual Casualty Company, insuring 
the owner of the truck against liability for damages due to its operation, with 
certain exceptions or “exclusions,” so called, the pertinent part of one of which 
is as follows: 

“This policy does not cover any accident occurring while the described motor 
vehicle is * * * being operated by or while in charge of any person who is either 
under the age fixed by law for drivers of automobiles, or who is, in any event, 
under the age of fourteen years.” 

The policy limited to $10,000 the liability of the insurer for one person 
injured. The purposes for which the insured vehicle was to be use are described 
in the policy as “commercial.” 


At the time the suit was brought by the plaintiff against Foss, the insurance 
company on being notified denied liability by reason ofthe clause in the policy 
above mentioned, but offered to defend the suit at its own expense and to aid in 
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its defense if the insured, Foss, would agree that the rights of the itisuret under 
the exclusion clause should not be waived thereby. That suggestion was rejected 
and no defense was made to the action, either by Foss or by the insurance 
company. 

The Maine law provides that no person shall operate a motor vehicle on the 
highways unless licensed according to the provisions df the statute, and under 
those provisions no license may be issued to a person under the age of fifteen 
(Rev. St. 1930, c. 29, §§ 33, 39). 

The boy who drove the truck at the time of the accident had no driver's 
license of any kind; nor could he have secured one as a chauffeur, because, under 
the Maine statute, such license may not issue to any person less than eighteen 
years of age (section 36). His age was no bar to obtaining an “operator's 
license,” so called, as he was over fifteen. The statute (chapter 29, § 36) provides, 
however, that an operator’s license shall not entitled a person to operate a motor 
vehicle as a chauffeur as defined therein, the definition of a “chauffeur” being 
“any person who operates a motor vehicle other than his own, and who, directly 
or indirectly, receives compensation for any work or services in connection there- 
with.” 

The Maine statute (Rev. St. 1930, c. 60, § 180) under the authority of which 
this action is brought, expressly provides that it shall not apply “When the 
automobile, motor vehicle or truck is being operated by any person contrary to 
law as to age, or by any person under the age of sixteen years where no statute 
restricts the age.” 

Defense is made on two grounds: s 

1. That the situation disclosed brings the case within the above exception, 
because, as alleged, the truck in question was being operated “contrary to law 
as to age.” And, 

2. That even if the plaintiff was entitled by the Maine statute to bring this 
suit, he cannot recover, by reason of the exception in the insurance policy to the 
effect that it does not cover any accident occurring while the vehicle is being 
operated by any person under the age fixed by law for drivers of automobiles. 

Conclusions of Law. 


It appears to me that both or neither of these defenses must be good. I 
fail to find any substantial difference between the language of the exception in 
the statute and the language of the “exclusion,” so called, in the policy. The 
oue expressly covers operation by a person “contrary to law as to age”; the 
other by a person “under the age fixed by law for drivers of automobiles.” 

Each is intended to cover the same contingency, i. e., the obviously dangerous 
situation of the operation of a motor vehicle by a person too young to do so. 
The age limit was fixed by reference to the law, or, if the law should be 
silent on that point, then sixteen years was to be the minimum under the statutory 
exception and fourteen years under the policy exception. The law was not silent. 
however, and, by virtue of the provisions above referred to, prohibited any 
person under fifteen from driving at all (with certain exceptions not pertinent) 
and any person under eigthteen from driving as a chauffeur. 

[1] The definition of a “chauffeur” in the Maine statute above quoted is easily 
broad enough to cover the capacity in which the driver in this case was acting 
at the time of the accident. Although driving as a chauffeur, he was prohibited 
from doing so by law, because he was under the age required for obtaining the 
necessary license. Was he driving “contrary to law as to age?” 

The wording is somewhat concise, but it reasonably can have no other 
meaning than “contrary to (the provisions of) law as to (the) age” at which 
a person may drive. 

(2, 3] To state the question is almost to answer it. The driver was operating 
the truck when it was illegal for him to do so on account of his age. It was 
“being operated by any person contrary to law as to age.” 

The only alternative construction suggested is one based upon the supposed 
purpose of the law to excuse from liability only in case the operator is téo young, 
by the terms of any statute, under any circumstances, to drive a car upon the 
public highways; and that, therefore, the fifteen-year limit of the Maine statute 
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applies and not the eighteen-year limit for a chauffeur, in which capacity I have 
found the driver was acting at the time of the accident. 

That view of the law is supported by various decisions called to my attention 
by plaintiff's counsel. Among others, Bitzer et al. v. Southern Surety Co., 245 
li. App. 295, Brock v. Travelers’ Ins. Co., 88 Conn. 308, 91 A. 279. 

The reasoning in the above cases is not satisfying. The conclusions seem 
to do violence both to the language and the manifest purpose of the limitation— 
substantially the same in the statute and in the insurance policy—which purpose 
manifestly is exclusion from liability on any occasion when, by reason of the age 
cf the driver, the motor vehicle is being operated in violation of the law. 

If the driver in this case had been driving his own or the family car, the 
insurance company could not avoid liability because, although the- driver was 
operating contrary to law, having no license, his age was not a bar to obtaining 
one. 

The operator of the truck here, driving for hire as a chauffeur, was operating 
it contrary to law, not only because he had no license but because he was under 
the required age. 

The stipulation in both the statute and the insurance policy is plainly 
directed to the particular situation existing at the time of the accident. It is 
immaterial that the same driver, if he had been operating under other circum- 
stances, would not have been operating in violation of the law as to age. That 
principle is established by the case of United States Fidelity & Guaranty Co. v. 
Guenther, 281 U. S. 34, 50 S. Ct. 165, 74 L. Ed. 683, 72 A. L. R. 1064, and is 
inconsistent with the principle contended for by the plaintiff here. 

The instant case is wholly on fours with Maryland Casualty Co. v. Friedman 
(C. C. A.) 45 F.(2d) 369, 371, the decision in which case rested on the Guenther 
Case as authority. In the Friedman Case the court stated that the broad purposes 
of the statute in question there were (1) to prevent any one under the age of 
sixteen from operating a motor vehicle on the highways of the state, and (2) to 
prevent any one under the age of eighteen from operating as a chauffeur. The 
court said: 

“We are of the opinion that ‘the age limit fixed by law’ was 18 years for 
the driver of the automobile truck in question under the circumstances disclosed. 
It is conceded that he was under, that age. The liability incurred by reason of the 
accident was therefore not within the coverage of the policy.” 

My conclusion is that the plaintiff has not brought himself within the 
privileges afforded by the Maine statute or account of the exception above dis- 
cussed, and that, in any event, the exception in the policy would prevent recovery. 

The bill will be dismissed, with costs. 


HANSEN et al. v. FARMERS’ AUTOMOBILE INTER-INS. EXCHANGE 
Civ. 1257. 
District Court of Appeal, Fourth District. California. June 21, 1934 
34 Pacific Reporter (2d) 188. 


1. INSURANCE 

Application for membership and insurance in inter-insurance exchange to 
hecome effective when application was accepted at home office or thereafter, and 
entitling applicant to membership and to insure one 
icceptance of application by attorney in fact, he!! not 
insurance between date named in application by 
when application was rejected (St. 1921, p. 1599). 

(For other cases, see Insurance, Dec. Dig. § 1214.) 

2. INSURANCE. 

Express authority of insurance agent to. solicit insurance under application for 
cnembership and insurance in inter-insurance exchange to become . effective 
when application was accepted at home office or thereafter, and entitling applicant 
to membership and to insure one automobile subjeet to acceptance of application 
by attorney in fact, held not to imply apparent authority to make temporary 
contract. of insurance between date named. in application by insurance agent 
and time when application was rejected (St. 1921, p. 1599). 


(For other cases, see Insurance, Dec. Dig. § 1214.) 


automobile subject to 
temporary contract of 
Insurance agent and time 
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Appeal from Superior Court, Fresno County; H. Z. Austin, Judge. 
Action by Maria Hansen and others against the Farmers’ Automobile Inter- 


Insurance Exchange, a corporation. From a judgment in favor of plaintiff, 
defendant appeals. 


Reversed. 

Humphrey, Searls, Doyle & MacMillan and Morgan J. Doyle, all of San 
Francisco, and Francis J. Gabel, of Los Angeles, for appellant. 

Tarance S. Magee and H. E. Barbour, both of Fresno, for respondents. 

BARNARD, Presiding Judge. 

The plaintiffs herein are the widow and children of one H. P. Hansen, who 
died as a result of injurics sustained in a collision between an automobile in 
which he was riding and another automobile owned by J. F. Scarbrough, which 
collision occurred about 8:30 o'clock p. m. on April 24, 1931. In another action 
the plaintiffs herein recovered judgment against the said James F. Scarbrough 
and an execution was returned unsatisfied. The plaintiffs then brought this 
action against this defendant, alleging that at the time of the collision referred 
to the said James F. Scarbrough was covered by a written contract of insurance 
with this defendant. The purported contract relied on consists of an applica- 
tion for membership and insurance which had been signed by Scarbrough and 
forwarded to the defendant, a copy thereof being attached to the complaint 
and marked “Exhibit A.” In its answer the defendant denied that it was a 
corporation and alleged that it was a reciprocal or inter-insurance exchange. It 
further denied that Exhibit A, attached to the complaint, constituted a contract 
of insurance and denied that it ever entered into an insurance contract with 
Scarbrough. The court found that all of the allegations of the coniplaint were 
true except that it found that the defendant was and is a reciprocal or inter- 
insurance exchange, and that Farmers’ Underwriters Association, a corporation, 
is the attorney in fact for each, all and every of the members of said exchange. 
From a judgment entered in favor of the plaintiffs the defendant has appealed. 

The main question presented is whether the application referred to, and set 
forth as Exhibit A to the complaint, constituted a temporary contract of insurance 
covering the said Scarbrough and his automobile during the interim between the date 
named in the application and the time when a policy should be issued or when the 
application should be rejected. Incidentally, there is involved the question as to 
whether the agent who took Scarbrough’s application had the apparent or ostensible 
authority to bind the appellant by giving the said Scarbrough temporary coverage 
during the interim referred to. 


The application in question was dated April 23, 1931, and was signed by Scar- 
brough on that date. It is entitled “Application for Membership and Insurance in 
Farmers’ Automobile Inter-Insurance Exchange.” The first two paragraphs read 
as follows: 

“The undersigned hereby applies for membership in Farmers’ Automobile Inter- 
Insurance Exchange, and for insurance in said Exchange for the classes of insur- 
ance as set forth below, which shall become effective when the application is 
accepted at the Home Office of the Exchange, or at such time thereafter as is indi- 
cated below. 

“Upon payment of the membership fee and premium stated below (subject to 
acceptance of this application by the Attorney-in-Fact), the undersigned shall be 
eutitled to membership in Farmers’ Automcbile Inter-Insurance Exchange, and to 
insure one automobile, owned by him, for the kinds of insurance set forth in this 
application, for so long a period as the Exchange shall continue to write such 
insurance and such applicant shall remain a desirable risk and pay the premiums 
and other payments required for the renewal hereof.” 


It contains blanks to be filled in relating to the kinds of insurance desired with 
the membership fee and premium deposit to be paid for each, for the description 
of the automobile to be insured, for the name of the insured, and for answers to a 
number of questions to be answered by the applicant. Immediately preceding the 
questicns to be answered by the applicant is the following: “Policy to take effect 

12 o'clock, noon.” In this blank was inserted “April 24, 1931.” Following 
the questions, with blanks for the applicant’s answers, is set forth a statement of a 
number of things to which the applicant agrees by signing the application. Among 
other things, the applicant agrees with the other subscribers applying for mem- 
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bership in this inter-insurance exchange and with the Farmers’ Underwriters Asso- 
ciation, as attorney in fact for all of the subscribers, to pay the membership dues 
and premiums and to exchange inter-insurance contracts with the other subscribers, 
providing automobile indemnity among themselves for any loss insured against as 
set forth in their contract of insurance; that the Farmers’ Underwriters Association. 
shall be his attorney in fact, with power, among other things, to exchange con- 
tracts of indemnity with the other subscribers; that the membership fees and pre- 
miums to be paid shall be used in a certain manner; and that his liability to the 
other subscribers shall be limited to a certain amount. Below the signature of 
Scarbrough appears the following: 

“Accepted : 


“Los Angeles, California, 19— 
“Farmers’ Underwriters Association, 
“Attorney-in-Fact, 


“By. 
One J. W. Allen, whose actual authority is shown to have been that of a 
soliciting agent, filled in the blanks in this application relating to the amounts for 
membership fee and premium deposit, to the description of the car, the name of 
the applicant and his answers to the questions asked relating to his automobile, and 
obtained Scarbrough’s signature thereto on April 23, 1931. The agent also inserted 
the date “April 24, 1931” making that line read: “Policy to take effect April 24, 
1931, 12 o’clock noon.” 


Nothing was paid at the time the application was signed, although it is con- 
ceded that the agent told Scarbrough he could pay one-half of the amount due when 
the policy was delivered and the balance in thirty days. The application was for- 
warded by the agent to the appellant but the same was never accepted by the 
attorney in fact named or by the appellant and the application was not signed by 
either. Scarbrough was notified that the application would not be accepted, but 
this did not occur until after the collision which resulted in the death of Hansen. 
Scarbrough testified that some ten days after the date of the application he tendered 
the amount of the membership fee and premium deposit to the appellant; that the 
appellant refused to accept the same; that before signing the application he read 
it in its entirety; that he understood all of it and, in particular, that he understood 
the first two paragraphs, which are above quoted. He also testified that before 
he signed the application he stated to the agent, “Suppose anything would happen, 
this insurance would be no good until I get my policy,” and that the agent replied, 
“It certainly will after 12 o’clock tomorrow.” He further testified that the agent 
told him that it was possible his application might be turned down by the home 
office but that the agent also said, “If it should be, you are insured until notified.” 


[1] The appellant is a reciprocal or inter-insurance exchange organized and 
existing under and by virtue of the California Reciprocal or Inter-Insurance 
Exchange Act (Stats. 1921, p. 1599). This act seems to provide for a form of 
insurance through the mutual inter-exchange of insurance contracts by the mem- 
bers of an organization which is provided for in the act, it being also provided 
that the insurance contracts may be executed for the subscribers by an attorney in 
fact, who shall handle for the subscribers the details of making the inter-exchange 
of insurance contracts. Under the terms of the act it would seem that there could 
be no contract of insurance until such time as the applicant or subscriber became 
a member of the organization and until something was done in some way relating 
his contract to or inter-exchanging the same with the insurance comtracts of other . 
members of the organization. The application here in question is drawn in accord- 
ance with this arrangement. It is entitled an application for membership as well as 
insurance. In the opening paragraphs it is set forth that the undersigned applies 
for membership in the exchange and for insurance therein, and that the appli- 
cant is entitled to membership in the exchange and to insure one automobile belong- 
ing to him “subject to acceptance of this application by the attorney in fact.” It is 
also provided that the insurance thus applied for “shall become effective when the 
application is accepted at the home office of the exchange, or at such time there- 
after as is indicated below.” Down below is a statement that the policy is to take 
effect at noon with a blank space provided, apparently for a date. The date to be 
filled in in this blank can only relate to the clause in the first paragraph of the 
application, which plainly says that the insurance shall become effective when the 
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application is accepted at the home office or at such time thereafter as may be 
indicated below, and to the second paragraph of the application which states that 
the applicant is neither entitled to membership in the exchange nor to insure his 
automobile until his application has been accepted by the attorney in fact. Under 
these circumstances, it seems clear that there could be no insurance until after the 
applicant became a member of the association and until after his application was 
accepted. If this had not occurred on the date inserted in the blank that date 
could not govern under the provisions set forth in the earlier part of the applica- 
tion, which plainly state that the time of taking effect of the policy must be after 
aud not before an acceptance of the application. Not only does this clearly appear 
from the application, but Scarbrough’s testimony shows that after reading the same 
he so understood it. Under the plain provisions of the application no contract of 
insurance was in force, pending an acceptance of the application by the exchange 
and the attorney in fact. It further appears that in addition to the prerequisite 
acceptance, the existence of insurance was dependent, under the terms of the act, 
upon a reciprocal exchange of contracts of indemnity between the applicant and 
other subscribers or members, a thing which was to be done by the attorney in 
fact for the respective parties. 

[2] The only remaining question is whether the agent who took this applica- 
tion had an apparent or ostensible authority to bind the appellant and did so by 
assuring him that the insurance would be in force after 12 o’clock noon the next 
day, and that in the event the application was rejected he would be insured until 
he was notified. It is well settled that apparent or ostensible authority of an agent 
can arise by implication only from the words, act or conduct of the principal and 
not from anything said or done by the agent. No words, acts or conduct of the 
principal from which such an ostensible authority might here be implied are 
presented other than the fact that the principal furnished the agent with these 
application blanks and authorized him to solicit members for the exchange and 
insurance therein. Assuming that in some cases such ostensible authority might 
be implied where the principal furnishes blank applications for insurance which 
include a statement that the policy is to take effect cn a blank date at noon, and 
where the applicant might well assume that the agent had authority to insert any 
date in the blank so provided, we think such a result cannot here obtain. In the 
application involved here the blank space for inserting the effective date of the 
policy is so plainly modified by what goes before and the entire matter of insur- 
ace, temporary or otherwise, is so clearly made dependent upon membership in 
the exchange, acceptance of the application by the exchange and by the attorney 
in fact, and a mutual inter-exchange of contracts, that the very application blank 
with which the agent was armed notified the applicant that these other things must 
take place before he would be entitled to any insurance. No ostensible authority 
on the part of the agent to change these requisites could be implied from the 
NMank furnished the agent and we feel compelled to hold that there is no evidence 
to sustain the finding that a contract of insurance, covering this applicant and 
his automobile, was in force and effect on the evening of April 24, 1931. 

Nothing in this opinion should be taken as a general approval of the inclusion 
in this application of the definite statement as to the effective date of the policy, 
a statement which is well calculated to be misleading under some circumstances. 
An honest intention to provide opportunity for requesting a delay in the effective 
date of the policy until some date subsequent to the time of acceptance of the 
application can be carried out without including any misleading features. 

For the reasons given the judgment appealed from is reversed. 

I concur: Marks, J. 

Jennings, J., being absent, does not participate in this opinion. 


AUTOMOBILE UNDERWRITERS, Inc. v. WHITE. No. 26470. 
Supreme Court of Indiana. July 6, 1934. 
191 Northeastern Reporter 335. 
1, INSURANCE. 
As respects charge of interest, contract between maker of note -and payee 
thereof to deliver automobile as security for note held mere executory agreement 
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tc pledge automobile as security, affording basis for equitable lien in favor of 
payee, enforceable when payee performed contract. 

(For other cases, see Insuratice, Dec. Dig. § 328[2].) 
2. INSURANCE. 


Mere executory agreement by insured to pledge automobile as security for 
note held not such “change of interest” in ownership of automobile as would 
terminate theft insurance policy upon mere execution of agreement. 

Automobile theft insurance policy provided, in part, that any assign- 
ment or transfer or change of interest of insured should immediately 
terminate policy, unless provided for the¥ein. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE. 

Execution of contract to deliver automobile as security for note, and delivery 
of certificate of. title and switch key, where insured retained possession and 
absolute control of automobile, held not valid pledge as basis for terminating theft 
insurance policy on ground of “change of interest.” 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Appeal from Gibson Circuit Court; Chas. A. Smith, Judge. 

Action’ by Francis M. White against the Automobile Underwriters, Incor- 
porated, attorney in fact for the State Automobile Insurance Association. From 
a judgment in favor of the plaintiff, the defendant appeals. Transferred from 
Appellate Court under section 1357, Burns’ Ann. Ind. St. 1926, Acts 1901, c. 247, 
§ 10, pp. 565, 567. 

Judgment affirmed. 

Superseding opinion of the Appellate Court, 185 N. E. 292. 

Charles O. Baltzell and Morton C. Embree, both of Princeton, for appellant. 

S. L. Vandeveer and Arthur S. Wilson, both of Princeton, for appellee. 

TREANOR, Judge. 

This action was brought by appellee against appellant to recover the value of 
an automobile destroyed by fire, and is based upon a policy of insurance, executed 
by the State Automobile Insurance Association to appellee, insuring appellee 
against any such loss. 

Appellant filed an answer in two paragraphs to the complaint, the first para- 
graph being in general denial. The second paragraph of answer is as follows: 

“The defendant, for its further and second paragraph of answer to the com- 
plaint in the above-entitled cause, says that the policy of insurance set forth as 
an exhibit to the complaint herein contains the following express provision namely: 

‘This contract does not cover loss or damage resulting or arising from any 
of the following causes or while any automobile described herein is being used, 
oper: ated or maintained under any of the following conditions: * * 


‘‘Any assignment or transfer or change of interest hereunder, either voluntary 
or cman or chattel mortgage, conditional sales contract or lease contract, 
shall immediately terminate this policy, unless provided for herein.’ 

“The defendant further says that prior to the time of the alleged destruction 
of the automobile described in the complaint by fire the plaintiff had assigned and 
transferred said automobile and had changed his interest therein, and had parted 
with the unconditional and unencumbered ownership thereof, in this, that he had 
delivered the same to the Marshall Flying School, Inc., of Marshall, Missouri, 
as security for the payment of a note executed by him to said Marshall Flying 
School, Inc., covering the unpaid balance of the purchase price of an airplane 
purchased by him; and that said automobile was so held by said Marshall Flying 
School, Inc., at the time of the alleged destruction of said automobile; and that 
at the time of the alleged destruction of said automobile by fire the plaintiff had 
assigned and transferred the same, and had changed his interest therein, and was 
iiot in the unconditional and unencumbered ownership thereof; and that by reason 
thereof the policy of insurance described in the complaint had completely ter- 
minated prior to the time of the alleged destruction of said automobile, and said 
policy of insurance was not in force and effect at the time of the alleged destruc- 
tion of said automobile by fire.” 

The plaintiff filed'a reply in general denial. Trial by jury resulted in a verdict 
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in favor of plaintiff and judgment was rendered accordingly. Appellant assigns 
the overruling of its motion for new trial as error. Causes for new trial presented 
for consideration upon appeal are: (1) That the verdict of the jury is not sus- 
tained by sufficient evidence, (2) that the verdict is contrary to law, (3) the 
giving of certain instructions to the jury, and (4) the admission in evidence of 
— testimony of appellee as to his ownership of the automobile at the time of 
tle fire. 

There is evidence to establish the following material facts: In May, 1928, 
appellee purchased an automobile and thereinafter in May, 1929, insured the same 
against loss or damage by fire for a period of one year extending from May 18, 
1929, to May 18, 1930; the policy of insurance being executed by the State Auto- 
mobile Insurance Association and containing the provision set out and pleaded in 
appellant’s second paragraph of answer. In June, 1929, the appellee went to 
Missouri and on June 29, 1929, entered into a written contract with the Marshall 
Fiying School, Inc., which contract, in so far as it affects this controversy, is as 
follows: 

“The Marshall Flying School, Inc., of Marshall, Mo., to be known as Party 
of the First Part, and F. M. White of Oakland City, Ind., to be known as Party 
of the Second Part, have this day entered into the following agreement: ‘Party of 
the First Part has this day received from Party of the Second Part $100 (check 
number) as a deposit on a Standard OX Clip Wing training plane, No. 3116.’ 

“Party of the First Part agrees to hold the above described airplane for 
Party of the Second Part until August 1, at which time Party of the Second 
Part shall make his appearance in Marshail to accept delivery. 

“The Party of the Second Part agrees to forward an additional $100 to Party 
First Part on July 7, and also agrees to make an additional payment of $400 upon 
his arrival in Marshall on August 1, and to deliver to the Marshall Flying School 
a 1928 Pontiac Landeau sedan, which Party of the First Part is to hold as 
security for a note in the amount of $295, representing the unpaid balance on the 
above described airplane. The Party Second Part agrees to prove clear title to 
the above mentioned automobile and further agrees to take up his note within a 
period of six months. 

“Party of the First Part agrees to make a reasonable effort to dispose of the 
above mentioned automobile for Party of Second Part and to turn over to him all 
funds in excess of $295 which is received for said automobile. Party of Second 
Part has set a price of $600 for the above mentioned automobile. * * *” 

Appellee made the cash payments provided for in the contract, and on August 
28, 1929, he executed his note payable to the Marshall Flying School, Inc., for 
$295. He retained possession of the automobile and continued to keep and use it, 
but at the time of the execution of the note for $295 he delivered a key for the 
automobile to the Marshall Flying School, Inc., and also delivered the unindorsed 
certificate of title to the Marshall Flying School, Inc., “for their inspection.” The 
unindorsed title was in the possession of the Marshall Flying School, Inc., at the 
time of the loss in controversy. 

Under his first, second, and third causes for new trial, appellant contends 
that a “change of interest” as used in the above-quoted provision of the policy 
was effected by the execution of the contract on June 29, 1929, wherein appellee 
agreed “to deliver” on August 1, 1929, “to the Marshall Flying School” the auto- 
mobile here involved, which was to be held “as security for a note in the amount of 
$295, representing the unpaid balance” on the airplane; and that the policy was 
thereby terminated. 

Appellant points out that under the terms of the contract between appellee 
and the Marshall Flying School, Inc., the latter had the right to take the auto- 
mobile into its exclusive possession on August 1, 1929, or thereafter, and that the 
policy of insurance was immediately terminated upon the execution of the con- 
tract, regardless of the subsequent conduct of the parties. 

[1] The contract entered into between appellee and Marshall Flying School, 
Inc., was an executory agreement to thereafter pledge the automobile in question 
as security for a note to be executed. It was not a pledge but contemplated that 
a pledge would be made; it was an executory contract to pledge. It would have 
afforded the basis for the creation of an equitable lien upon the automobile in 
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favor of the Marshall Flying School, Inc., enforceable upon the iatter’s perform- 
ance of its obligations under the contract.’ 

[2] Had the executory agreement contemplated the sale, rather than the pledge, 
of the property to the school, it would not have constituted a “change of interest” 
within the meaning of that term as used in the condition of the policy so as to 
terminate the policy upon the making of such agreement.’ No greater effect can be 
given logically to the making of an agreement to pledge than would be given the 
making of an agreement to sell personal property. 

We hold that the contract between appellee and the Marshall Flying School, 
Inc., did not effect a “change of interest” and did not terminate the policy. 

[3] Appellant complains of the giving of instruction No. 3 requested by 
appellee, which is as follows: “The fact, if you find it to be a fact, that the 
plaintiff about the lst of August, 1929, delivered the possession of his certificate 
vf title to said automobile and a switch key to said automobile to said Marshall 
Flying School, Incorporated, but that the plaintiff retained said automobile in his 
possession and under his absolute control, the delivery of such certificate of title 
and switch key would not constitute a valid pledge of said automobile, nor effect 
the title of the plaintiff thereto.” The instruction is correct in stating that the 
facts therein set out would not constitute a valid pledge. Fletcher American 
National Bank v. McDermid, Rec. (1920) 76 Ind. App. 150, 128 N. E. 685. Neither 


would plaintiff's title to the automobile be affected by the facts as set out in the 
instruction. 


Instructions Nos. 3 and 4, given by the court upon its own motion, are 
objected to on the ground that by such instructions the court submitted to the 
jury the question as to whether or not the contract beween appellee and Marshall 
Flying School, Inc., “effected an assignmeut or a transfer or a change of interest 
in the automobile, or constituted a chattel mortgage, or a conditional sales con- 
tract or a lease contract.” As above stated, the contract did not effect a “change 
of interest” and did not terminate the policy. Therefore appellant could not have 
been harmed by the submission of that question to the jury, though the question 
should have been decided, and the same result reached, by the court. 

Likewise, appellant could not have been harmed by the action of the court in 
permitting the appellee, as a witness in his own behalf on direct examination, to 
testify that he was the owner of the automobile in question at the time of the fire. 

The trial court did not err in overruling appellant’s motion for new trial. 

Judgment affirmed. 


1“"The doctrine may be stated in its most general form, that every express executory 
agreement in writing, whereby the contracting party sufficiently indicates an intention to make 
some particular property, real or personal, or fund, therein described or identified, a security 
for a debt or other obligation, or whereby the party promises to convey or assign or transfer the 
property or security, creates an equitable lien upon the property so indicated, which is enforce- 
able against the property in the hands not only of the oirginal contractor, but of his heirs, 
adniinistrators, executors, voluntary assignees, or purchasers or encumbrancers with notice. 
Under like circumstances, a merely verbal agreement may create a similar lien upon personal 
property. * * * But the doctrine itself is clearly an application of the maxim, equity 
terards as done that which ought to be done. In order, however, that a lien may arise in pur- 
suance of this doctrine, the agreement must deal with some particular property, either by iden- 
tifying it, or by so describing it that it can be identified, and must indicate with sufficient 
clearness an intent that the property so described, or rendered capable of identification, is to be 
held, given, or transferred as security for the obligation.” Pomeroy’s Equity Jurisprudence, vol. 
3, (4th Ed.) § 1235. 

2“Tt is generally agreed that a contract for the sale of personalty which remains in fieri, 
and unaccompanied by transfer of possession, effects no change in ‘interest’ therein, within the 
meaning of condition in standard fire policy, now in general use, stipulating that, unless other- 
wise provided by agreement indorsed thereon or added thereto, policy shall be void ‘if any 
change * * * take place in the interest, title, or possession’ of the subject of insurance. 
Elder v. Insurance Co. of N. A. (1917) 206 Ill. App. 172; German-American Ins. Co. v. 
Shepherd (1920) 78 Ind. App. 314, 126 N. E. 447; Erb v. German-American Ins. Co. (1897) 
98 Iowa, 606, 40 L. R. A. 845, 67 N. W. 583; Hubbard v. Home Ins. Co. (1920) 205 Mo. 
App. 316, 222 S. W. 886; Home Mut. Ins. Co. v. Tompkies (1902) 30 Tex. Civ. App. 404, 71 


S. W. 812 (affirmed upon certificate of dissent in (1903) 96 Tex. 187, 71 S. W. 814).” 60 
A. L. R. 80, 81. 
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HOLLAND v. OWNERS’ AUTOMOBILE INS. CO. 
OF NEW ORLEANS. No. 4817. 
Court of Appeal of Louisiana. Second Circuit. June 29, 1934, 
155 Southern Reporter 780. 
1. INSURANCE. 


Plaintiff, whose son allegedly died from injuries sustained in taxicab, could 
sue insurer directly on its contract with insured taxicab company before suing in- 
sured, regardless of stipulations therein to the contrary (Act No. 253 of 1918, 
amended and re-enacted by Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

Suit by Mrs. Carrie Holland against the Owners’ Automobile Insurance Com- 
pany of New Orleans. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

Harry V. Booth, of Shreveport, for appellant. 

Hugh M. Wilkinson, A. Miles Coe, and Fred W. Oser, all of New Orleans, for 
appellee. 

TALIAFERRO, Judge. 

The Plymouth car, operated by the Economy Cab Company of Shreveport as a 
taxicab, in which Leon Holland, son of plaintiff, was a passenger, while traveling: 
at a rapid rate of speed westerly on Milam srepet, ran into a Ford car loaded with 
negro musicians, at about 3 o’clock a. m., July 2, 1932, in the intersection of Milam 
and Christian streets in the city of Shreveport. The Ford car was going southerlv 
on Christian street at a speed about one-half as fast as that of the taxicab. The 
Ford was struck on its rear left side and was knocked diagonally across Milam 
street, some 25 feet. Both cars were badly damaged. Bert Benton, one of the 
negro ‘musicians, was injured and his instrument damaged. The nose of Clyde La 
Fitte, operator of the Plymouth car, was mashed against the steering wheel, but 
not broken. 

Plaintiff contends that her son received injuries by being thrown violently 
against some part of the car, in which he was traveling as a passenger, which 
ultimately caused his death on November 23d, following the collision. She con- 
tends, and in her petition alleges, that the collision was caused by the negligence of 
the operator of the Plymouth car in several respects, namely, that he was traveling 
at an excessive and imprudent rate of speed, did not have his car under control, 
did not slow down as he approached the intersection, and entered it after the Ford 
car had the right of pre-emption thereof. 

On October 18th, plaintiff instituted this suit against defendant, Owners’ Auto- 
mobile Insurance Company of New Orleans, who wrote the public liability insur- 
ance carried by the Eccnomy Cab Company which, it appears, is now insolvent. 
She originally sought to rccover an amount for herself for medical, physician's, 
and sanitarium expense bills incurred during her son's illness, and for loss of time 
by him from work, and an amount for the son for the pain and suffering endured 
by him because of his injuries. After the son’s death she amended her petition by 
alleging that, and other facts, and sued in her own right for damages on account 
of his death. 

Defendant denies liability of any kind to plaintiff, and denies that the collision 
was due to the negligence of the operator of the taxi, denies that Leon Holland 
was injured by the collision, and that, if injured at all, such injuries did not cause 
or contribute to his death. The constitutionality of Acts No. 253 of 1918 and No. 
55 of 1930 is attacked. 


The demands of plaintiff in the lower court were rejected and her suit dis- 
missed. She appealed. 

[1] As to the right of plaintiff to bring a direct action against defendant on 
the contract of insurance between it and the Economy Cab Company, before suing 
the insured, regardless of stipulations therein to the contrary, there should now be 
no uncertainty. The question has been passed on affirmatively by this court and the 
First circuit. The Supreme Court has approved this ruling. Rambin v. Southern 
Sales Co. (La. App.) 145 So. 46; Gager v. Teche Transfer Co. (La. App.). “ 


50; 62; ee Comm. Alcohol Corporation v. Dennis Sheen Transfer Co., 
La. App. 725, 138 So. 183. 
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_In some or all of these cases the Supreme Court declined applications for 
review. 

An autopsy revealed that young Holland died of abscess of the brain and 
septicaemia. The abscess was located against the skull, above the right eye. 
Plaintiff alleges that in being thrown violently from the seat of the car, her son 
was bruised and cut about the head, hands, and face, and also suffered internal 
injuries; that the right frontal portion of his head, the hones and tissues thereof, 
were injured, causing infection to develop in the head, nose, and sinuses, producing 
a swelling over the right eye. 

When the two cars rested after the collision, the occupants of each got out 
and surveyed the situation generally, taking into account the nature and extent of 
the injuries to persons and cars. All witnesses who gave testimony on the exact 
point say that young Holland left the taxi when the driver, La Fitte, and H. B. 
Jackson, who was riding on the rear seat with Holland, left it, excepting La Fitte 
himself. He says that Holland was kno cked unconscious, was left in the car, un- 
attended, in an unconscious state. >nd remeined ‘here until the policemen. Garris. 
arrived. He says that only he and Jackson got out of the car he was dvivine and 
went over to the other car across the street, and after the lapse of ten or fifteen 
minutes he returned to his car, and that Holland, whom they had not missed to 
that time, “was just getting out” of the car. He stated that Holland then re- 
marked to him that he was hurt on his head. The admissibility of this statement 
was objected to on the ground that it was hearsay, not part of the res geste. It 
was admitted subject to the objection. In this court both sides submit extended 
arguments in brief, with supporting authorities, on the question of the admissibility 
of this testimony. La Fitte says it was about fifteen minutes after the collision, 
and that Holland remained in the car alone during the entire period. We do not 
think the testimony admissible. While it is true the admissibility of statements of 
this character is not primarily determined from the lapse of time involved, yet 
time is an important factor on the question. Here the declaration bears none of 
the earmarks of a spontaneous utterance of one involved in the accident; it does 
not “reasonably preclude the possibility of design, deliberation or fabrication,’ 
as was held to be necessary in Donaldson v. Riddling’s Succession (La. App.) 145 
So. 804. The statement attributed to Holland was not prompted solely by the ex- 
citement of the event. In other words, the event was not speaking through him. 
State v. Molisse, 38 La. Ann. 281, 58 Am. Rep. 181. It is not necessary to the ex- 
clusion of such testimony that it be shown that the person making the statement 
did deliberate, design, or fabricate it, but it is necessary, to render the evidence 
admissible, that, under the conditions and circumstances prevailing during the mo- 
ments of tenseness, the one making the statement was reasonably precluded from 
coolly deliberating or designing so as to fabricate in his own interest. 

La Fitte also says that Holland was hurt over one eye, but he did not know 
which one; had a blue spot over it. No other person present heard anything about 
young Holland being hurt or injured in the accident. Jackson, who was riding oni 
the rear seat with Holland, says they both got out of the car and looked things 
over. He heard nothing about Holland being injured. Officer Garris arrived on 
the scene within ten minutes after the collision and secured from each person 
there his name and street address, including Holland’s, and sought to learn the 
names of all who had been injured He talked with Holland, but nothing was 
said about his supposed injury. Several of the crowd, including Holland, ac- 
companied La Fitte and Benton to the Charity Hospital to secure medical and 
other attention. Holland did not report to any one at the hospital that he was hurt 
in the collision. We are not impressed with La Fitte’s testimony. Holland’s action 
immediately after the accident, coupled with subsequent actions and other facts in 
the case on which we shall comment, creates in our mind serious doubt that he 
was injured at all when the cars collided. 


Plaintiff says that when her son arrived home after the accident, there was a 
knot over his right eye and she treated him for it by giving aspirin and covering 
his head with an ice bag the balance of the night and “all the next three or four 
days continuously.” Here we might interject that the boy’s employer testified he 
reported for work the morning following the accident. Plaintiff further says that 
she succeeded in reducing the swelling over her boy’s eye considerably, but the 
pain never left his head from that time until he died, and, not feeling satisfied 
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about his condition, on July 16th, she carried him to the Charity Hospital for 
further attention and treatment. Neither plaintiff nor the boy gave any history 
then of him having received a blow or injury in the collision fourteen days prior. 

An X-ray picture of the upper jaw and sinuses was made. It disclosed: “* * * 
an opacity of the right maxillary sinus. The upper right central incisor tooth is 
dead. The root canal is filled. There is an unerupted tooth impacted apparently 
of the lower right jaw.” 

The progress notes of the hospital on July 17th disclose marked congestion of 
nasal mucosa and turbinatis was detected; there was yellowish discharge from the 
right antrum. Efforts were made to relieve these conditions. A large amount of 
pus was removed by suction, and the patient at times evinced signs of improve- 
ment. His mother became dissatisfied with the treatment given at the hospital, 
and on July 20th she removed him to the Schumpert Sanitarium. There he gave 
the following history: “Pt. states that about July 1st he first began to be bothered 
with the toothache. He states that the pain went from tooth to eye and nose, and 
began to suffer with terrible pain in head. He was carried to Charity Hospital for 
treatment. Patient kept getting worse; on July 20th he was brought to Schumpert 
Sanitarium. Patient had pain all in head, swelling in face. Patient had high tem- 
perature. Does not hurt patient to eat; is not constipated. Kidneys normal.” 


It will be noted that the toothache which the patient stated had pained him 
occurred about July Ist, which was prior to the date of the accident. It will also 
be noted that no history of a blow or injury on July 2d was given. Dr. Oden was 
engaged to treat the case. He performed five or six operations in and about the 
nose and on the sinuses. He also had an X-ray picture made which revealed 
opacity of the right antrum and ethmoid sinuses, with some haziness over the 
frontal bone. Conclusions reached from reading the picture were: Infected right 
antrum and ethmoid and frontal sinuses with effusion. When asked how long the 
right antrum had been infected, Dr. Oden said: “I think I got a history of the 
man having gone in swimming five or six days prior to that—I think he had been 
in the Hospital three or four days—he had the swelling the day following his 
going in swimming.” 

He further stated that the boy told him that six days prior to the time he 
was removed to the sanitarium (which would be July 14th), a few pains were felt 
over the face and that swelling that followed involved the entire right side of his 
face; that he discussed the toothache he had had, and said it seemed like the 
teeth on the right side were longer than the other teeth. Dr. Oden said this 
symptom was to be expected in all antrum affections. It should be noted that 
when deceased engaged in swimming, as by him related, he, according to plaintiff's 
evidence, was suffering intensely from the effects of the injury of July 2d, and was 
not in condition to work at all. Dr. Oden did not, after his very close physical 
examination of the patient, discover any abscess or enlargement above the right 
eve. Holland was discharged from the sanitarium on September 13, 1932, though 
his condition was not at all as good as was desired or hoped for. He was brought 
back there on November 20th and, after three days, died. 

In addition to the abscess of the brain, the autopsy revealed another abscess 
under the skin, over the right eye; that the lungs had collapsed, the appendix was 
inflamed, and the heart and spleen greatly enlarged beyond normal size. These 
conditions were due to septicaemia arising from the abscess. 


Plaintiff's learned and energetic counsel argues earnestly and forcefully that 
both abscesses were the fruit of the injury allegedly received by young Holland 
in the automobile collision. We have reached the conclusion that plaintiff has not 
established that her son was injured at all in said collision. The decision of plain- 
tiff to mulct defendant and the tardy employing of counsel by her to institute this 
suit appear to us to be after-thoughts. Counsel was not employed until about Oc- 
tober 9th, and the deceased only a few days prior to this date mentioned the ac- 
cident to some one connected with the cab company. It seems to us most remark- 
able. in fact absurd. in human experience, for a person to go to two hospitals for 
treatment of an ailment he traces directly to an injury on a definite date, and not 
inform any one connected with these institutions of having suffered the injury to 
which he ascribes his ailment. In addition to this, the witnesses who were present 
when the supposed injury occurred, except one whose veracity stands materially 
affected, do not to the least extent verify the plaintiff’s allegations as to the in- 
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jury. In fact, the testimony of the mother that deceased came home with the knot 
over his eye is the only evidence in the record to this effect, and it is inconclusive 
that there was an injury to the boy. Other circumstances supporting our views 
could be cited. 

Having reached the conclusion that deceased was not injured when the collision 
occurred, it is not necessary to discuss other questions a decision of which would be 
pertinent to a decision on the merits, if a different conclusion had been reached 
by us. However, we will add that after considerable study of the record, assum- 
ing for the purpose of such study that Holland received a blow over the right eye 
in the collision, we are not at all convinced, but, on the contrary, have most serious 
doubts, that there was any causal connection between the injury resulting from the 
blow and the brain abscess. Deceased evidently had toothache and sinus trouble 
before the collision. His own admissions prove this; X-ray pictures confirm it. 
His face was seriously involved when he went to the hospital on July 16th and 
remained so until operated on several times by Dr. Odin, on and after July 20th. 
It is shown that the abscesses were of the character, and the pus contained therein 
of the kind, that have their origin in sinus trouble. 

The judgment appealed from is affirmed. 


MULLEN v. HARTFORD ACCIDENT & INDEMNITY CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. June 29, 1934. 
191 Northeastern Reporter 394. 
INSURANCE. 


Where insured negligently permitted oil to leak from crank case of parked 
motortruck onto street, injury sustained by pedestrian who, while crossing street 
some time after truck had been driven away, slipped and fell on such oil, held 
within liability policy covering injuries “arising out of ownership, operation, main- 
tenance, control or use” of motor vehicle on highway (G. L. c. 90, § 34A, as 
added by St. 1925, c. 346, § 2). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Suffolk County; Pinanski, Judge. 

Suit in equity by Jane A. Mullen against the Hartford Accident & Indemnity 
Company and another. From a final decree for plaintiff, named defendant appeals. 

Affirmed. 

R. H. Lee, of Boston, for plaintiff. 

J. J. Mulcahy, of Boston, for defendants. 

Pierce, Justice. 

This is a suit in equity to enforce the payment of a judgment recovered by 
the plaintiff against one Sidney Sacks, who was insured under a policy issued by 
the defendant company. The policy was issued in accordance with section 34A, 
inserted in chapter 90 of the General Laws by St. 1925, c. 346, § 2, and provided, 
as appears by a copy in the record, indemnity to the insured “against loss by 
reason of the liability to pay damages to others for bodily injuries * * * 
sustained during the term of this policy by any person [with exceptions not here 
material] * * * arising out of the ownership, operation, maintenance, control 
or use upon the ways of said Commonwealth.” The title of said chapter 346 is 
“An Act requiring owners of certain motor vehicles and trailers to furnish secur- 
ity for their civil liability on account of personal injuries caused by their motor 
vehicles and trailers.” The case was heard in the superior court upon an agreed 
statement of facts, and a decree was entered establishing the indebtedness of the 
— Hartford Accident & Indemnity Company. That company appealed to 
this court. 


Shortly stated, pertinent agreed facts are as follows: In the late afternoon 
of July 26, 1932, the defendant Sidney Sacks left his truck parked on a public 
way in front of his place of business and negligently permitted a quantity of oil 
to escape from a crack in its crank case. This oil leaked out and ran onto a 
portion of said public highway adjoining Sacks’ premises. Sacks knew of the crack 
in the crank case during the day of the accident, that it had existed a few days 
prior thereto, and that oil was leaking therefrom onto the highway. By inference 
it appears that Sacks drove his truck away sometime before 8:15 p. m. July 26, 
1932. As an agreed fact it appears that about 8:15 p. m. the plaintiff, while cross- 
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ing the highway, in the exercise of due care, slipped and fell, as a result of the 
oil negligently allowed to accumulate on the street, and suffered personal injuries, 
The plaintiff brought an action against Sidney Sacks i in the municipal court of the 
city of Boston and recovered judgment. The company took no part in the tort 
action and refused to pay the execution. This suit was brought against the com- 
pany to reach and apply the obligation of Sacks more than thirty days after 
demand on the company. G. L. c. 175, § 112; c. 214, § 3 (10). 

The Hartford Accident & Indemnity Company “ raises but one issue in this 
case, namely, do the words of the policy ‘bodily injuries * * * arising out of 
the ownership, operation, maintenance, control or use’ comprehend the personal 
injuries suffered by the plaintiff?” They rely exclusively upon Caron v. American 
Motorists Ins. Co., 277 Mass. 156, 178 N. E. 286, and contend that the quoted 
words do not comprehend the injury suffered by the plaintiff. The agreed facts in 
Caron v. American Motorists Ins. Co., 277 Mass. 156, 178 N. E. 286, disclose that 
in July, 1927, a motor truck used by the insured in the business of delivering ice 
was parked on a public street for the purpose of delivering ice to a nearby store, 
The tailboard of the truck projected up to or across that portion of the street 
used by pedestrians. There was evidence that pieces of ice which had broken 
from the cakes of ice being removed from the truck had fallen to the crosswalk; 
that while the plaintiff was crossing the street and was about to pass the rear of 
the truck she stepped upon one of these pieces of ice, thereby being caused to 
fall with resulting injuries. She recovered judgment against the insured, and this 
court held that the injuries sustained by the plaintiff were not such injuries as 
were within the scope of the insurance policy issued by the defendant. Sum- 
marized, the decision rests upon the following grounds: The statute was intended 
to apply only to personal injuries resulting from the faulty and tortious use of a 
motor vehicle upon a public way. The ice had come to rest upon the street. Upon 
the street it had no connection with the motor vehicle—the injury might have 
resulted as well in connection with a horse-drawn or hand-pushed vehicle. The 
ice had no peculiar or necessary connection with a motor vehicle as such. In the 
instant case the resemblance to the case of Caron v. American Motorists Ins. Co., 
277 Mass. 156, 178 N. E. 286, is found in the fact that the oil was separated from 
the motor vehicle, had come to rest on the public street and had remained in that 
position for an appreciable time after the defective motor truck was driven away 
from the place where it had been parked and had leaked upon the public street. 
The distinction between the cited case and the instant case is plain. In the case 
at bar there is a necessary connection between the injurious condition of the street 
and the meter vehicle. The escane of oil was neculiar to automobiles and intrin- 
sically related to the machine itself and not to the load it happened at the moment 
to be carrying. 

Decree affirmed, with costs. 

GIBBS v. LUMBERMEN’S MUT. CASUALTY CO. 
Supreme Court of New Hampshire. Merrimack. June 5, 1934. 
173 Atlantic Reporter 372. 
1. INSURANCE. 

\utomobile liability insurer, conducting defense of action against insured with 
full knowledge of facts. is estopped to deny coverage of policy and notice of action 
in manner prescribed thereby in insured’s action thereon. 

(For oher cases, sce Insurance, Dec. Dig. §§ 388[5], 588[1].) 

2. INSURANCE. 

Refusal of automobile liability insurer’s claim agent to permit entry of suit 
against insured before return date held not waiver of policy requirement of notice 
to insurer of such suit. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

Transferred from Superior Court, Merrimack County; Young, Judge. 

Action of assumpsit by E. Payson Gibbs against the Lumbermen’s Mutual 
Casualty Company. Directed verdict for defendant, and plaintiff brings exceptions. 

Judgment for defendant. 

Assumpsit, upon a policy insuring the plaintiff’s automobile liability. Trial by 
jury. In an accident he injured three persons who brought suits which were tried 
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together and which the insurer defended. Before the trial the husband of one of 
the persons injured brought suit for his consequential damages. It was not then 
returnable, and his proposal for its entry in advance of the return date in order to 
permit its trial with that of the other suits was declined. Thereafter the plaintiff, 
upon service of the writ in the suit, took the copy to his personal attorney, who 
sent it to the attorneys representing the insurer in the other suits. Without in- 
forming the insurer of the suit, but assuming that the policy covered the liability 
and that they were authorized to defend the suit in the insurer’s behalf, they con- 
ducted its defense. After the husband obtained judgment, they notified the insurer. 
Liability to pay the judgment was disclaimed on the grounds that the insurer had 
no notice of the suit in accordance with the terms of the policy and that the policy 
did not cover the husband’s loss. 

When the other suits were brought, the plaintiff notified the insurer, and he 
was referred to one of its claim agents. He took the copies of the writs served on 
him to the agent who took him to the attorneys who defended the suits. They 
had no authority to act for the insurer except in cases for which they were spe- 
cially engaged. They were under no retainer from the insurer and were at liberty 
to bring suits on claims protected by its policies. 

The policy indemnifies the insured for his liability “on account of bodily in- 
juries * * * accidentally suffered or alleged to have been suffered by any person or 
persons as a result of the * * * use * * * of the automobile described” therein. It 
contains a clause that the insurer will investigate cases covered by the policy, con- 
duct negotiations for the settlement or in contesting any claims in such cases, and 
defend or settle suits for such claims; the insurer being constituted the insured’s 
agent therefor. Under a heading of General Conditions it is required that the 
insured shall give immediate written notice to the insurer of any accident covered 
by the policy, like notice of any claims, on account of the accident, and that, in the 
event of suit, he shall immediately forward to the insurer the summons or process 
served on him. 

Other facts appear in the opinion. 

The plaintiff excepted to a directed verdict for the defendant. 

Robert W. Upton and Laurence I. Duncan, both of Concord, for plaintiff. 


Murchie, Murchie & Blandin, of Concord, (Alexander Murchie, of Concord 
orally), for defendant. 


ALLEN, Justice. 


[1] If the plaintiff may charge the defendant with conducting the defense of 
the action, the issue of coverage may not now be litigated. The defendant as in- 
surer had no interest to defend unless there was coverage, and this was a pre- 
liminary question to be determined. American Motorists Ins. Co. v. Central Ga- 
rage (N. H.) 169 A. 121, and cases cited. If held to have been represented by the 
defending attorneys in the trial, its “binding acknowledgment” of coverage would 
appear to follow. When the action went to trial, it knew the facts upon which its 
position against coverage stood. If it defended, it did so “without reservation, 
with a full knowledge of the facts, and without excusing circumstances,” and thus 
was estopped from denving that the policy gave insurance for the claim defended 
against. Sauriolle v. O’Gorman, 86 N. H. 39, 49, 163 A. 717. Its defense of the 
action, without seeking prior determination of the issue of coverage, would there- 
fore dispose of the issue in the plaintiff's favor. 

The issue of notice of the action affects the defendant’s liability in two re- 
spects. Primarily, if there was notice, the issue of coverage would now be pre- 
sented provided the defendant did not conduct the defense of the action. If held 
to have defended, then it became estopped from asserting noncompliance with the 
requirement of notice in the manner the nolicy prescribed. Wilson v. Insurance 
Co., 77 N. H. 344, 91 A. 913. Notice as an issue is to be given the same procedural 
treatment as coverage and other matters on which the insurer’s right or duty to 
defend depends. In a secondary way, upon the issue of the defendant’s charge- 
ability for conducting the defense, the issue of notice has relevant bearing. Notice 
given in a manner authorized would be a material if not controlling circumstance 
of the situation in its support of the claim that the defendant held the defending 
attorneys out to the plaintiff as authorized to carry on the defense in its behalf. 

The defendant hired the attorneys to defend the suits first brought. The plain- 
tiff was referred to them only in connection with those suits. Thereby no one 
might reasonably understand that they were hired to defend any others. The other 
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suit was not served until after the trial of the earlier ones. The defendant did 
nothing to lead the plaintiff to believe that it would engage the same attorneys to 
look after it. There is no evidence to warrant the assertion that they were held 
out by the defendant to have charge of all suits arising out of the accident. The 
claim agent’s authority to receive notice of all suits has no tendency to show that 
his designation of attorneys to defend certain ones of them was a reference to 
them for others not then pending or known about. 

The plaintiff testified that he “should think” he saw the claim agent about the 
suit “sometime during that period,” without undertaking to give any account of 
the interview. Service of the suit was made in May, 1929, the trial was in October, 
1930, and the suit went to judgment in, June, 1931. Whether the interview was be- 
fore or after the trial does not appear. Nor does it appear that the plaintiff was 
present at the trial or knew about it before it was held. The period referred to 
may have extended to the judgment date. There is nothing to show its earlier end- 
ing. No reasonable inference that the interview, if there was one, took place be- 
fore the trial, is to be made. The result is that the testimony tends to prove noth- 
ing affecting the rights of the parties. 

The defendant had notice that there was to be another suit. But it received no 
notice of it when it was served and it had no opportunity to defend it. It had no 
knowledge of its pendency until after it was tried. Its right to say whether it 
would not defend because of its denial of coverage or whether it would raise the 
issue of coverage preliminary to the trial was not saved for it. It was deprived of 
any occasion it might have to seek a settlement without trial. Attorneys not en- 
gaged by it defended the suit, if also they were not engaged by the plaintiff. If 
the requirement of notice may be dispensed with by showing its immateriality, 
these facts answer the claim that notice was of no importance. 

[2] Nor is there any evidence of a waiver of the requirement. The refusal of 
the claim agent to permit a premature entry of the suit was not brought to the 
plaintiff's attention, so far as the evidence discloses, and, if it had been, the plain- 
tiff would not have been relieved from giving notice when due service was made 
on him. The policy is definite in its demand for notice of a suit as well as of a 
claim, and there is reason for notice of the service of a suit expected to be brought 
as well as of any other. The claim agent insisted that it take a formal course in 
refusing to permit the attorneys to accept service, and the plaintiff was not told 
that he might vary the policy requirement for giving notice of the suit in any way 

There being no waiver of notice to entitle the plaintiff to think that the attor- 
neys had authority to receive notice, and the defense of the suit not being conducted 
by the insurer either in fact or in chargeable appearance, the condition that notice 
be given has not been met. So far as the plaintiff may have been misled, it was 
by no conduct or statements of the defendant. 

Judgment for the defendant. 

All concurred. 


AMERICAN LUMBERMEN’S MUTUAL CASUALTY COMPANY OF 
ILLINOIS, Respondent v. PRESTON E. TRASK, Appellant. 
Court of Appeals of New York. April 17, 1934. 
191 Northeastern Reporter 587. 


Appeal by permission from a judgment of the Appellate Division of the 
Supreme Court in the Third Judicial Department (238 App. Div. 668, 266 N. Y. 
S. 1), entered July 10, 1933, unanimously affirming a judgment in favor of plain- 
tiff entered upon the report of a referee, in an action to recover the amount paid 
by the plaintiff upon two judgments obtained against the defendant and one Pil- 
beam jointly, by Albert J. Fowler and his wife, and also to recover the amount 
incurred by the plaintiff for legal services and expenses in connection with the 
defense of the actions in which such judgments were obtained. The defendant was 
a dealer in automobiles. He borrowed Pilbeam’s car for the purpose of demon- 
strating it to a prospective purchaser. While thus operating it, he collided with 
an automobile in which Fowler and his wife were riding. Each brought an action 
in which the defendant herein and Pilbeam were joined as parties defendant. Judg- 
ments were obtained against both defendants in such actions, against defendant 
herein on the ground of his negligence, and against Pilbeam under section 59 of 
the Vehicle and Traffic Law (Consol. Laws, c. 71), which made her liable as 
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owner for the negligence of one operating her automobile with her permission. 
The defendant herein paid one-half of the amount of such judgments, but refused 
to pay the other half, which the plaintiff herein, as Pilbeam’s insurer, had been 
compelled to pay. The policy of insurance contained a clause providing for the 
subrogation of the insurance company in piace of the insured as to any payments 
made under the policy. 

William F. Santry, of Oneida, for appellant. 

Oscar J. Brown, of Syracuse, for respondent. 

Per Curiam. 

Judgment affirmed, with costs; no opinion. 

Pound, C. J., and Crane, Lehman, O’Brien, Hubbs, and Crouch, JJ., concur. 

Kellogg, J., not setting. 


ALBERGA, to Use of COLTON v. PENNSYLVANIA INDEMNITY 
CORPORATION. 
Superior Court of Pennsylvania. July 13, 1934. 
173 Atlantic Reporter 697. 
1. INSURANCE. 


“Service station” as used in automobile insurance policy, which excepted 
“service station” from additional coverage extended third persons, had ordinary 
ineaning of a place where gasoline and oil, or either, are stored and sold to the 
public, irrespective of whether repairs were made and accessories were sold there. 


(For other cases, see Insurance, Dec. Dig. 435.) 


2. INSURANCE. 

Reasons for excepting “service station” from additional coverage extended to 
third persons by automobile insurer are immaterial, where business of one claim- 
ing protection of additional coverage was within such exception. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Court must accept automobile insurance policy as written, and give to its 
language its plain meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Where oil and gasoline were sold at the curb in front of store, which sold 
tires and accessories, but was unprovided with driveway and did not render stor- 
age service, proprietor operated a “service station” within automobile policy except- 
ing “service station” and employees from additional coverage extended to third 
persons, and could not recover from insurer amount paid to discharge liability to 
another on account of collision while driving automobile with insured’s permission. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal No. 4, October term, 1934, from judgment of Municipal Court, Phila- 
delphia County, No. 297, July term, 1931; William M. Lewis, Judge. 

Assumpsit by Clifford J. Alberga, to use of Max J. Colton, against the Penn- 
sylvania Indemnity Corporation, to recover upon an automobile insurance policy. 
From a judgment for plaintiff for $685.03, defendant appeals. 

Reversed and rendered. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Francis Chapman, of Philadelphia, for appellant. 

William H. Kresch, Sigmund H. Steinberg, and Blanc & Steinberg, all of 
Philadelphia, for appellee. 


STADTFELD, Judge. 


This was an action in assumpsit by Clifford J. Alberga, to the use of Max J. 
Colton, against Pennsylvania Indemnity Corporation, to recover upon a policy 
issued to Clifford J. Alberga, the benefit of which policy was claimed by Colton, 
who, at the time of the accident, was driving Alberga’s car, with his permission. 
A statement of claim and an affidavit of defense were filed. 

The case came on for trial before Lewis, J., of the municipal court of Phila- 
deiphia county, without a jury. The court found for plaintiff in the sum of 
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$685.03; motion for new trial was discharged, and judgment entered on the find- 
ings in an opinion by the trial judge. From that judgment this appeal was taken, 


The facts were as follows: Colton, the use plaintiff, was proprietor of a store 
at Fifty-Third and Walnut streets, in West Philadelphia, at which he sold oil, 
gas or gasoline, tires, and other automobile accessories; his gas tanks being in the 
basement of his place and the pumps on the curb in front. There was no drive- 
way into the place and no automobiles there stored. Alberga stopped at the store 
and while there asked to have his automobile greased. There being no greasing 
rack, Colton, the proprietor, said that he would take the machine to another place, 
conducted by his brothers-in-law, but in his name. He had no money invested in 
that place, but had a limited interest because of the use of his name. Colton asked 
permission of Alberga to use the machine for the purpose of delivering a tire 
or tires which he had sold to a customer. While on his way to deliver the tires, 
oii May 19, 1928, he had an accident for which he was sued, and a verdict was 
recovered against him which he paid. He claimed that he was protected by the 
“Additional Interests” or “Omnibus Coverage Clause” of Alberga’s policy which 
was issued to the latter on July 25, 1927. The policy contained the following pro- 
vision: “Additional Interests: Coverage herein provided shall be available to any 
person, firm or corporation legally responsible for the operation of any automobile 
insured hereunder and to any person or persons riding in or legally operating 
same with consent of Insured, or, if Insured be an individual, with permission of 
an adult member (other than a chauffeur or domestic servant) of his household. 
This coverage shall not extend to any public garage, repair shop, sales agency or 
service station and/or employees thereof.” The defendant company claimed that 
the business which Colton was conducting at Fifty-Third and Walnut streets came 
within the exceptions contained in the coverage clause, in that he was operating a 
“service station,” and that the company was not answerable to him. The sole 
question is whether he was conducting a “service station” within the meaning of 
that term as used in the policy. The lower court, at the hearing of the case, 
under objection, allowed the introduction of expert testimony as to the accepted 
meaning of this term. In the introduction of this testimony, the trial judge was 
no doubt influenced by the decision of this court in the case of Kunkle v. Union 
Casualty Insurance Company, 62 Pa. Super. Ct. 114, decided in March, 1916, in 
which we stated that: “Automobile insurance is a new business, and deals with 
methods and complicated machinery of recent introduction; the several parts and 
the operation of the automobile have given to us many new words of indefinite 
meaning, and it is often necessary to rely on the mechanicians and trade experts 
to reasonably understand them, and, as in this case, the selected experts often 
differ in the meaning to be given to words that in other business affairs seem tc 
have a clear and precise significance.” But since the decision in that case, great 
strides have been made in everything pertaining to the use of automobiles and the 
hazards connected therewith. The business of automobile insurance is no longer 
a new business, and no longer deals with matters of indefinite meanings as to 
which it is necessary to rely upon trained experts for information. The unsatis- 
factory character of this testimony, in the instant case, is at once apparent from 
an examination thereof. Several witnesses on behalf of plaintiff testified that: 
“An automobile service station, as publicly and generally known in the insurance 
field, and as a matter of insurance underwriting, applies to that type of service 
station where automobiles are driven on or off the premises of the person rendering 
the service, and physical use of the car is an essential*part of the service rendered.” 
Another witness on behalf of plaintiff testified that he did not know of any 
definition given to the words “service station’ by the Association of Insurance 
Companies or the Bureau of Casualty and Fire Underwriters. All of these 
witnesses testified that they did not consider that the business of use plaintiff 
came within the exceptions mentioned in the “Ommibus Coverage Clause,” and 
that use plaintiff was covered by the policy. On behalf of defendant, two experts 
connected with the insurance business testified that the business of use plaintiff 
came within the exceptions stated in the policy, and that the policy did not cover 
use plaintiff’s operation of the car. The expert testimony was evidently so unsat- 
isfactory that the trial judge does not refer to it in his opinion. He evidently 
relied on the definition given in the New Century Dictonary Supplement of the 
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terms “service station” as “a station or establishment for the accommodation of 
those requiring service of some kind as the supplying of parts for the making of 
repairs on automobiles, radio apparatus, etc.” 

[1] We believe that the interpretation by the lower court was too limited and, 
further, do not think that any expert testimony was necessary in ascertaining the 
meaning of the words “service station.” With the development of the automobile 
business they have acquired a well-defined meaning. 

[2-4] The lower court endeavored to distinguish a “service station’ from 
the business conducted by use plaintiff, in that in the former the hazard in handling 
cars is increased by the operation of the cars by the employees of the garage or 
service station, while in the business of use plaintiff there is no such hazard. 
This, we believe, becomes immaterial as the terms, as used, are in general under- 
standing applicable to use plaintiff’s business. Whatever reason may have prompted 
the insertion of the exceptions is of no consequence if the business is included 
within the exceptions. The parties had a right to write their own contract, and 
it is not the function of this court to rewrite the same or to give any other 
construction thereto than implied from the plain language used. That this was the 
understanding of the use plaintiff himself is evident from his own characterization 
of his business as “a service station.” In a signed statement furnished by him 
to the defendant company in connection with the accident, he said: “I conduct a 
service station at 53rd and Walnut Street”; and at the end of it, in his own 
handwriting, “I have read the above and it is all true.” He attempted to explain, 
at the trial, that he did not read the statement and that the words “I conduct a 
service station etc.” were written by the adjuster for the defendant company, 
and not by the plaintiff. 

We do not think that the terms “service station” needed any interpretation, and 
that the same, in the ordinary understanding, applied to the business conducted 
by plaintiff, and, therefore, came within the exceptions to the omnibus coverage 
clause and, under it, use plaintiff was not entitled to recover. 

The assignments of error are sustained, judgment reversed, and judgment now 
entered in favor of defendant. 

GOOSCHIN v. MERCER CASUALTY CO. et al. No. 25140. 
Supreme Court of Washington. July 2, 1934. 
34 Pacific Reporter (2d) 435. 
1. INSURANCE. 


On entry of judgment for plaintiff in action growing out of automobile col- 
lision, defendant’s liability insurer became indebted to judgment creditor in sum 
not exceeding policy coverage, and where no supersedeas bond was filed when 
appeal was taken, liability under judgment immediately attached. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Policy insuring automobile owner against loss and expense by reason of 
liability imposed by law on assured arising out of accident held liability policy 
rather than indemnity policy, and indebtedness to judgment creditor accrued 
when judgment againsi assured was entered. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

Department 2 

Appeal from Superior Court, King County; William G. Long, Judge. 

Action by Nich Gooschin against Andrew B. J. Ladd and Mercer Casualty 
Company, garnishee. Fiom an adverse judgment, the garnishee appeals. 

Affirmed. 

Shank, Belt & Rode, of Seattle. for appellant. 

Kahin & Carmody, of Seattle, for respondent. 

Hotcoms, Justice. 


This appeal is from a judgment against appellant in a garnishment proceeding. 
On February 18, 1933, respondent secured a judgment against defendant 
Andrew B. J. Ladd in the sum of $22,575.95 in an action to recover damages 
sustained in an automobile accident. On the same day that the above judgment 
was entered, respondent sued out a writ of garnishment directed to appellant. 
Subsequently, the defendant in the main action appealéd from that judgment, 
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which appeal was pending at the time the garnishment herein was issued and at 
the time it was heard in the court below. The defendant in the main action 
filed no supersedeas bond upon appeal. Appellant answered in the garnishment 
proceeding that it had no funds belonging to the defendant in the principal 
action, which answer was controverted by respondent, and this matter proceeded 
to trial in the court below before the court without a jury. 

At the time of the accident there was in full force and effect an insurance 
policy issued by appellant to the principal defendant where, among other things, 
appellant had insured him to the maximum extent of $10,000 “against loss and 
expense by reason of liability imposed by law upon assured” arising out of such 
an accident as was the foundation of the judgment in the principal case. This 
policy further provided that the assured should aid in prosecuting appeals: 
should not voluntarily assume any liability or interfere in any legal proceedings 
or settle any claims, except at his own cost, without the written consent of the 
insurer previously given; and also providing: “* * * nor shall any action to 
recover for any loss covered by this policy arising or resulting from claims 
upon the assured for damages be sustainable unless it shall be brought by the! 
assured for loss actually sustained by him after actual trial of the issue.” There 
is a further provision in the policy authorizing a direct action upon the policy 
by any claimant against the assured in case of bankruptcy or insolvency of the 
assured after execution of the assured was returned unsatisfied. 

In general, the provisions of this policy are very similar to those before us 
in Johnson v. McGilchrist, 174 Wash. 178, 24 P.(2d) 607, and this, also, as in 
that contract, often refers to “liability” under the policy. 

At the trial of this proceeding appellant moved for a continuance until the 
appeal then pending in the main action could be determined in this court, which 
continuance was denied. 

After a trial of the case, the trial court rendered a memorandum decision 
holding that the policy is a liability, rather than an indemnity, policy. The 
court then rendered judgment against appellant, holding that it was indebted 
to the assured Ladd, defendant in the principal action, in the sum of $10,000, 
with costs. 

The first error assigned by appellant, in denying its motion for a continuance, 
has become unimportant for the reason that the judgment in the principal action 
has been affirmed by an en banc decision in this court, 33 P.(2d) 653, filed May 
25, 1934. 

The second and third errors contend that appellant was not indebted to the 
principal defendant, Ladd, in any sum whatever and that it was error to enter 
judgment against it so determining. 

[1] At the time of the entry of the judgment in the principal action appel- 
lant became indebted to the judgment creditor therein in a sum not exceeded 
bythe coverage of its policy. If that judgment had been superseded on appeal, 
it would have been necessary for a supersedeas bond to have been filed therein. 
None was filed and liability under the judgment immediately attached. 

[2] Under the provisions of the policy before us it is a liability rather than 
an indemnity policy, the same as was held in Johnson vy. McGilchrist, supra, and 
the indebtedness to the judgment creditor accrued “by reason of liability 
imposed by law” when the judgment in the principal action was entered. See 
‘iscussion of cases in the last-cited case. The clause in the contract before us 
is not like that in Ford v. Etna Life Insurance Co., 70 Wash. 29, 126 P. 69, 
which was a so-called “no action clause,” which necessarily constituted it an indem- 
nity policy. 

The judgment in the lower court was right and is affirmed. 

Tolman, Blake, and Geraghty, JJ., concur. 

Beals, Chief Justice (concurring in result). 

Upon the record before us, I concur in the result of the foregoing opinion; 
but it seems that it would have been better practice had the trial court pro- 
ceeded with the hearing and thereafter, instead of entering a formal judgment, 
given appellant an opportunity to deposit the money in court to. abide the result 
of the other action or in some way secured the respondent herein. It may be 
that the entry of such a judgment as is now before us for review could not 
have been avoided, but on the other hand I think that appellant should have 
been offered some alternative. 
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McCann v. Reeder et al. 


McCANN vy. REEDER et al. No. 24819. 
Supreme Court of Washington. July 6, 1934. 
34 Pacific Reporter (2d) 461. 
1. INSURANCE. 

Insurance broker is agent of one for whom he procures policy, respecting effect 
of false warranty (Rem. Rev. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

2. INSURANCE. 

False warranty is not alleviated by fact that policy was procured through 
another, if latter is insured’s agent (Rem. Rev. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

3. INSURANCE. ; 

False representation in negotiating policy does not defeat recovery thereon 
under statute, unless made with intent to deceive (Rem. Rev. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 254.) 

4, INSURANCE. ; ; 

Whether one making false representation or warranty in negotiating policy has 
requisite intent to deceive is ordinarily fact question, especially where evidence is 
conflicting (Rem. Rev. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. 

Whether one making false representation or warranty in negotiating policy has 
requisite intent to deceive is question of law, where evidence is not conflicting or 
justifies only one conclusion (Rem. Rev. Stat. § 7078). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 

Evidence that insured falsely warranted in automobile policy that he had had 
no accidents within three years showed intent to deceive as matter of law, in view 
of at least six accidents involving motor vehicles owned or operated by insured 


(Rem. Rev. Stat. § 7078). 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Holcomb and Tolman, JJ., dissenting. 
En Bane. 


Appeal from Superior Court, King County; Guy C. Alston, Judge. 

Action by W. W. McCann against V. H. Reeder and others doing business 
as the Reeder Transfer Company, wherein the Mercer Casualty Company was made 
garnishee. From a judgment for plaintiff against the garnishee, the garnishee 
appeals. 

Reversed, with direction. 

Shank, Belt & Rode, of Seattle, for appellant. 

Pearson & Potts, of Seattle, for responents. 

STEINERT, Justice. 


This is a garnishment proceeding wherein respondent seeks to recover from 
appellant, the garnishee, payment of a judgment which respondent had previously 
recovered in the main action against defendants for damages arising out of an 
automobile collision. A hearing before the court, without a jury, resulted in find- 
ings and conclusions favorable to respondent, followed by a judgment against 
appellant in the full amount originally recovered against the defendants, with costs 
and interest. The garnishee has appealed from the judgment against it. 

The facts are these: For some years prior to June 3, 1931, defendant Wm. 
Reeder had been in the trucking business. During a portion of that time he had 
been a member of a partnership engaged in that business and operating under the 
name of Hamilton Auto Freight, which was later incorporated, and in which, when 
incorporated. Reeder held considerable stock. In February, 1930, he appears to 
have severed his connection with the corporation and thereafter to have conducted 
the same character of business in his own name. An insurance broker by the 
name of Goodier had, from time to time, procured automobile insurance for the 
defendant Reeder and for the Hamilton Auto Freight. 

On June 3, 1931, Goodier, acting for Reeder personally, procured from appellant 
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an automobile vehicle insurance policy covering a Fageol truck. The following 
provisions appear on the first page of the policy: 

“The Mercer Casualty Company * * * 

“In consideration of a premium of Seventy Nine and 60/100 Dollars and the 
Statements set forth in the schedule of statements attached hereto and made 4 
material part hereof, said statements being Warranted true by the Assured, as 
evidenced by the acceptance of this policy, Does Hereby Insure, * * * 

“Schedule of Statements 

6 * * * * “ * * * * + 

“9. During the past three years Assured has had no accident as result of 
ownership or operation of any auto vehicle and no Company has refused him 
insurance on any auto-vehicle, Except, no exceptions. * * * 

“11. Assured accepts this policy, (including any endorsements thereon or 
attached thereto) in its entirety as the contract between himself and said Com- 
pany, and agrees to abide thereby.” 

The insurance was placed in the appellant company on the specific request of 
Reeder, because that company’s rates were considerably less than those of other 
companies. In a conspicuous place on the sectional front of the policy were the 
words “Read This Poliev.” 

The accident out of which the main action arose occurred June 13, 1931, ten 
days after the issuance of the policy. On the same day, but prior to the hap- 
pening of the accident, Reeder received from the appellant a five days’ notice 
of cancellation of the policy, in accordance with the provisions contained therein. 
Cancellation was ordered by the company because of the information which it 
had obtained as to Reeder’s previous loss record. 

Appellant denied liability under the policy, on the ground that the schedule 
of statements above mentioned constituted warranties and were, in fact, untrue, in 
that within three years prior to the issuance of the policy Reeder had had a 
number of accidents as the result of owership or operation of an auto vehicle, 
and that an insurance company had canceled a pclicy covering an automobile 
owned by him. 

The evidence discloses that between September 3, 1929, and November 9, 
1930, there had been six accidents involving automobiles or trucks either owned, 
or else operated, by Reeder. Two of these accidents involved collisions with 
other cars, apparently resulting in minor injuries only. A third involved a 
collision between a street car and a truck owned by Hamilton Auto Freight, Inc., 
and driven by Reeder; the ensuing ligitation resulted in a compromise under 
which the owner of the truck was paid $500. A fourth accident involved the 
burning of a truck, for which fire loss was collected. A fifth occurred when a 
truck backed over an incline and was upset; as a result of the accident Reeder 
made claim upon the insurance company, which was one other than the appellant 
herein. A sixth accident involved a collision with another car, and resulted in 
litigation which terminated in a verdict and judgment in favor of Reeder; the 
expense incident to the litigation, however, which the insurance company that 
held the coverage had to pay, was $800. The policy was thereafter canceled by 
the insurance company for unsatisfactory loss record and accident frequency. 
In addition to these six specific accidents, Reeder admitted that there had been a 
number of others, all, however, of a minor nature, but for one of which, at least, 
damages were paid. 

A blanket policy previously issued by another insurance company covered the 
equipment owned by Hamilton Auto Freight, Inc., and also trucks or automobiles 
owned by Reeder, and was, in form, made to protect both. It was this policy 
under which the insurance company had been put to the expense of $800 in 
defending litigation consequent upon the accident. All told, there had been four- 
teen accidents in which trucks or automobiles of either the company or of Reeder 
were involved. It further appears that at least two other policies held by Reeder 
had been canceled by the insurance company which issued them. Goodier, who 
had had charge of the insurance of both Reeder and the Hamilton Auto Freight, 
Inc., well knew of these various accidents and at one time had complained of 
their frequency to Reeder. 

Relying upon the provisions of Rem. Rev. Stat. § 7078, which will be noticed 
later, Reeder contended upon the trial, and the court found: “That no misrepre- 
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sentaticns were made in the negotiation of said policy of insurance hereinbefore 
referred to, or in said policy, with the intent to deceive or defraud the garnishee 
defendant, nor were any misrepresentations made to the negotiation of said 
policy of insurance or in said policy in any manner material to the risk.” 

The constructon of secton 7078 in its application to the facts herein presents 
the vital question in this case. Preliminary to that, however, we will advert to 
two other features of the case that distinguish it from ordinary cases of this kind. 

[1, 2] In the next place, it is also to be observed that the insurance was 
procured through a broker. But under the statute and our decisions, such broker 
is the agent of the one for whom he procures the insurance. Day vy. St. Paul 
Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95; Hayes v. Automobile Ins. Exch, 
126 Wash. 487, 218 P. 252; Lindstrom v. Employers’ Indemnity Corp., 146 Wash. 
484, 203 P. 953. So that any false warranty made in the policy is not alleviated 
by the fact that the policy was procured through another, if such other be the 
agent of the assured. 

[3-5] We now come to the main question. Rem. Rev. Stat. § 7078, in so 
far as it is material here, reads as follows: “No oral or wnitt®n misrepresenta- 
tion or warranty made in the negotiation of a contract or policy of insurance, 
by the assured or in his behalf, shall be deemed material or defeat or avoid the 
policy or prevent it attaching, unless such misrepresentation or warranty is made 
with the intent to deceive.” 

Under our decisions construing this statute, the beneficiary’s right to recover 
upon the policy is not defeated or avoided merely because the representations 
are false. It must also be found that they were made with intent to deceive. 
Houston v. New York Life Ins. Co., 159 Wash. 162, 292 P. 445, and cases therein 
cited. The effect of the rule as prescribed by the statute is that the intent of 
the one making the misrepresentation or warranty is ordinarily a question of 
fact. If there be a conflict in the evidence touching that question, it is to be 
resolved by the trier of the fact; if, however, there be no conflict in the evidence, 
or if, from the evidence, only one conclusion can properly be reached, it must 
be determined as a matter of law. 


[6] Applying this rule to the present case, we are of the opinion that the 


evidence here presents no conflict, and that the question of intent is to be 
determined as a matter of law. Reeder himself directed that the particular 
insurance be placed with the appellant company. He patronized that company 
because its rates were cheapcr. Both he and his agent were well aware of the 
numerous accidents in which trucks owned or operated by Reeder had been 
involve. In a prominent place on the policy was a statement, which formed 
a part of the consideration for its issuance, warranting that the insured had 
had no accidents within the previous three years, all of which was untrue. When 
the policy was delivered to the agent, he made no correction of the misstatement. 
Upon the delivery of the policy to Reeder, he retained it without any repudiation 
of the false statement. The policy bore a warning on the front “Read This 
Policy.” Neither Reeder nor his agent denied that they had read the policy, nor 
did they deny that they were aware of the warranties therein made. The warran- 
ties were material to the risk assumed by the insurer. When the company learned 
the true situation it gave Reeder prompt notice of cancellation of the policy. 

In Day v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95, insur- 
ance covering an automobile was procured through a broker upon the representa- 
tion by the owner that the automobile was a new 1911 model, when in fact it 
was a 1910 secondhand car. In reversing the judgment of the trial court, it was 
held by this court that although the intent accompanying false and fraudulent 
representations is a question of fact, yet where insurance is issued in reliance 
upon the fraudulent statement, and would not have been procurable had the 
truth been told, proof of honest intent is not established by a bare affirmation 
that the intent was honest. The proof of the making of false and fraudulent 
representations, it was said, raises a presumption of dishonest motive, which must 
be overcome by evidence establishing an honest motive. 

In Hayes v. Automobile Ins. Exch., 126 Wash. 487, 218 P. 252, 253, the 
owner of an automobile sought insurance thereon by signing an application 
therefor in blank. According to his version, the agent, without the owner’s 
knowledge, had filled in certain statements which were untrue. Those statements 
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were to the effect that the automobile had not been in a wreck prior to the 
application, that no other company had canceled or refused insurance on the 
automobile, and that there existed no unmentioned incumbrance on the auto- 
mobile. The assured received the policy but did not read it. The policy con- 
tained provisions which were, in effect, the same as those in the present case, 
ln holding that the plaintiff should have been nonsuited upon his evidence, this 
court said: “Whether he read it [the policy] or not is immaterial. It was his duty 
to read it, and the law says that he did read it. It showed statements which he 
knew were untrue, and without which he could not have obtained the insurance, 
It becomes immaterial whether or not originally in the application the blanks 
were filled in by the appellant’s agent without the respondent’s knowledge; in 
effect they were the respondent’s own statements when he received the policy 
containing the instruction ‘Read your policy,’ and retained it. Those cases holding 
the company responsible for false statements written by its agent, without the 
assured’s knowledge, do not go to the extent of relieving the assured when he 
has not acted in good faith, and good faith is negatived here by the respondent’s 
failure to call attention to the falsities when they appeared in the body of the 
policy itself.” 

That case was subsequently reheard en banc, and is again reported in 129 
Wash. 202, 224 P. 594, 595, where it was said: 

“The result, therefore, is that the respondent is charged in law with having 
accepted and read a policy containing warranties which he knew at the time to be 
untrue, and that he is thereby estopped from asserting that in the application 
the answers which were afterwards embodied in the policy itself as warranties 
were written in by an agent of the company without his knowledge. The manner 
in which the application was made might relieve the respondent upon the theory 
that false statements contained in it were not made with intent to deceive, but that 
the policy itself was accepted by the respondent with knowledge of false warran- 
ties is another matter, for he is in law charged with knowing them, and he 
cannot escape responsibility by saying merely that he did not read them. 


“Whether the application was filled out by the insurance company’s agent 
becomes immaterial, for the respondent knew that the statements made therein 
were not based upon any facts detailed by him, and, when he accepted the policy 
and is charged with having read it, he then, in legal effect, made for the first 
time the false statements with knowledge of their falsity, and the fact that they 
appeared there as a result of the agent’s failure to inquire the facts of him does 
not make them any the less his own misstatements.” 


In Mutual Life Ins. Co. v. Campbeli, 170 Wash. 485, 16 P.(2d) 836, the 
assured had represented, in his signed application for a policy, that he had no 
impairment of vision in either eye. The evidence disclosed that he had a serious 
impairment of vision and had been told by an eye specialist that he was going 
blind. Those facts were unknown to the insurance company when it issued the 
policy. In an action by the company to cancel the policy, the assured testified 
that he had not intended to deceive the company. We held that it profited him 
nothing to say that by his representation he did not intend to deceive; that a 
statement obviously factitious cannot be accepted as being true on its face. Our 
most recent expression upon the subject is contained in the case of Perry v. 
Continental Insurance Co., 33 P.(2d) 661. In that case the application for the 
policy contained a statement to the effect that the assured had never had a fire 
loss. The fact was that the assured had had a previous fire loss for which she 
had collected insurance in the sum of $4,500. In explanation of her false state- 
ment, the assured testified that she had told the company that she had never 
had a fire in Anacortes, where the property was located, but that she had suffered 
one in Grays Harbor county. She further testified that she did not read the 
application at the time that she signed it. The application was made a part of the 
policy. In the opinion, in which quotation was made from the Day and Hayes 
Cases, supra, we said: “The respondent accepted the policy one year prior to the 
destruction of the dwelling. She is charged with having read the policy and the 
application (which she knew, when she signed same, contained misstatements) 
attached thereto. She then knew—she is charged with knowledge—that the state- 
ment respecting previous loss by fire was false. The statement was a material 
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representation as it was one that would influence a prudent insurer in determining 
whether to accept the risk. We hold that every fact which is untruly stated 
must be regarded as material within the statute [Rem. Rev. Stat. § 7078] * * * if 
the insurer’s knowledge or ignorance thereof would naturally influence the 
insurer's judgment in making the contract The admittedly untrue statement over 
the respondent’s signature was a representation that would influence the insurer’s 
judgment in making the contract.” 

The only excuse given for Reeder’s failure to disclose the facts is that some 
of his previous accidents had been only minor in character and that in none of 
them had recovery been obtained against him or against the truck company. The 
warranty made by him was not that he had had no accident for which he was 
liable, but that he had had no accidents at all. The form of the statement con- 
tained in the policy was such as to call for a disclosure by him of the exceptions 
thereto if there were any such. The company had the right to know what the 
exceptions were and to determine for itself whether, in view of their frequency, 
it cared to assume the risk attendant upon the issuance of a policy to Reeder. 
It is not necessary for us to hold in cases of this kind that every trivial accident, 
regardless of consequence or circumstances, must nevertheless be reported, under 
penalty of having the policy avoided. It is sufficient to say here that the fre- 
quency of Reeder’s accidents and the sum total of their gravity were such as 
called for a disclosure, and that the failure to make any disclosure whatever 
raised a conclusive presumption of an intent to deceive. 


Respondent cites the following cases and contends that they are conclusive 
here: Lindstrom v. Employers’ Indemnity Corp., 146 Wash. 484, 263 P. 953; 
Morgan v. Union Automobile Ins. Co., 150 Wash. 443, 273 P. 527; Bowden v. 
General Insurance Co., 152 Wash. 199, 277 P. 443; MicKay v. General Accident, 
Fire, etc., Corp., 158 Wash. 207, 290 P. 820; Houston v. New York Life Ins. Co., 
159 Wash. 162, 292 P. 445, reported on rehearing in 166 Wash. 611, 8 P.(2d) 434; 
Tison v. American National Ins. Co., 163 Wash. 522, 1 P.(2d) 859, 3 P.(2d) 998. 


All of those cases either assert, or else imply, the rule that we have previously 
announced, that the question of intent is a question of fact to be determined by 
the trier of the fact, unless the facts, together with such presumptions as neces- 
sarily follow them, of themselves conclusively establish such intent, or lack of it, 
as a matter of law. But in all of those cases there was an element which 
compelled the submission of the case as a question of fact and not one purely of 
lav. In the Lingstrom Case there was the question whether or not the insurer 
was actually deceived, dependent upon the disputed contention that the true 
status of the title to the property involved had been communicated to, and was 
known by, the insurer when it issued the policy. In the Morgan Case there was a 
question as to which of the parties was responsible for the error appearing in the 
policy. By the verdict of the jury it was established that the error in the 
statement was attributable to the fault of the agent of the company; hence, it 
could not be ascribed to an intent to deceive on the part of the assured. In the 
Bowden Case we have the same situation. The alleged false warranty was with 
reference to the year model of an automobile. In that case the company’s agent 
not only saw the car and was given an opportunity to examine it, but he 
himself then stated that he would inquire of the selling agency as to the year 
of its model. The McKay Case does not present a state of facts at all com- 
parable with the facts in this case, and can hardly be said to bear, one way or 
another, upon the question now before us. It was there held that there was no 
substantial evidence to sustain the idea that the insured was engaged in a char- 
acter of business that would have relieved the insurance company from liability 
under its policy. In the Tison Case the assured had signed an application for 
insurance in which he stated that he had no impairment of vision. The fact 
was that he was blind in one eye. The company resisted payment, on the ground 
that the statement was made with intent to deceive. But other facts, set forth in 
the opinion, effectually dispose of the contention that there was any such intention 
to deceive. The insured, a blacksmith, had lost the sight of the eye when nine 
years old, but without any apparent handicap to him in following his occupation. 
Furthermore, the condition of the eye was apparent to the most casual observer. 
It was shrunken and discolored. The agent saw the assured at the time that 
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the application was being made out and several times thereafter before the 
issuance of the policy. He could not possible have been deceived by anything 
that the assured told him, for he saw the very condition of which the company 
later complained. In the Houston Case the assured failed to disclose the fact 
that he had had a mild acute attack of appendicitis and that a physician in 
Alaska had advised an operation, which was not performed until some time later 
by another physician in Seattle. The court held that it was not in the contempla- 
tion of the parties that the assured should disclose in his answers each and 
every time that he had consulted a physician, and that it was a question of fact 
for the jury to determine whether the particular ailment was a serious disease, 
and whether or not the applicant so considered it when he answered the question 
in the application. The question of intent was, therefore, dependent upon a 
question of fact to be determined by the jury. All of those cases, and others that 
might be cited, rested upon the principle that a disputed question of fact lay at 
the basis of the question of intent, and hence it could not be decided as a 
matter of law. Those cases, therefore, are not out of harmony with the rule 
or the reasoning followed in this case. 

We base our conclusion here upon the ground that the acts of Reeder, taken 
as a whole, establish, as a matter of law, an intent to deceive. Upon that 
principle, it follows that the judgment must be reversed, with direction to the 
trial court to dismiss the garnishment proceedings. 

It is so ordered. 

Beals, C. J., and Main, Mitchell, Blake, Geraghty, and Millard, JJ., concur. 

Holcomb, Justice (dissenting). 

The record shows that nearly all of the accidents which had occurred during 
the preceding three years, before the accident in question happened, were acci- 
dents involving the Hamilton Auto Freight, Inc., of which Reeder had been a 
member, and in which he was not an actor in operating the machines. 

At the conclusion of the evidence in this case, the trial judge, a careful and 
experienced trier of facts, asserted that there was an absolute lack of any 
suspicion that Reeder intentionally withheld anything from the company, and 
accordingly made the finding that there was no misrepresentation made in the 
negotiation of the policy of insurance with the intent to deceive or defraud the 
garnishee-defendant, nor were any misrepresentations made to the negotiation of 
the policy in any manner material to the risk. 

The cases relied upon by appellant, and in the prevailing opinion, Quinn v. 
Mutual Life Insurance Co., 91 Wash. 543, 158 P. 82; Day v. St. Paul Fire & 
Marine Insurance Co., 111 Wash. 49, 189 P. 95; Hayes v. Automobile Insurance 
Exchange, 126 Wash. 487, 218 P. 252; Id., 129 Wash. 202, 224 P. 594: Walker v. 
Metropolitan Life Insurance Co., 132 Wash. 615, 232 P. 694; Mutual Life 
Insurance Co. v. Campbell, 170 Wash. 485, 16 P.(2d) 836, and Perry v. Con- 
linental Ins. Co. (Wash.) 22 P.(?d) 661, were oll cases where the facts misstated 
by the insured were so positive, palpably false, and willfully made by the assured, 
with the fraudulent intention of making the contract of insurance, that the con- 
tracts were shown conclusively to have been induced by fraud, as particularly true 
in the cases of Day v. St. Paul Fire & Marine Insurance Co., supra; Haves v. 
Automobile Insurance Exchange, supra: and Id., 129 Wash. 202, 224 P. 594, supra. 

The facts in this case tending to show that there was no intent to deceive in 
procuring the insurance are much stronger than in the cases of Bowden v. 
General Insurance Co., 152 Wash. 199, 277 P. 443: Tison v. American National 
Insurance Co., 163 Wash. 522, 1 P.(2d) 859, 3 P.(2d) 998: Houston v. New 
York Life Ins. Co., 159 Wash. 162, 292 P. 445; and McKay v. General Accident, 
Fire & Life Assurance Corporation, Ltd., 158 Wash. 207, 290 P. 820, where the 
insurance contracts were enforced in favor of the assured. 

The majority decision, in effect, overrules these decisions and annuls Rem. 
Rey. Stat. § 7078. 

For the foregoing reasons, the judgment should be affirmed, and for which 
reasons I dissent. 

Tolman, Justice. 

I concur with Judge Holcomb. 
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COLVIN’S BAKING CO. v. NORTHWESTERN NAT. INS. CO. 
Supreme Court of Wisconsin. June 5, 1934. 

255 Northwestern Reporter 268. 
1. INSURANCE. 

In action on policy insuring against damages to trucks, finding that plaintiff 
notified defendant of substitution of one truck for another before loss held con- 
trarv to preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Where policy insuring against damages to trucks designated in schedule showed 
by its unambiguous terms that policy did not cover truck substituted for truck in 
schedule unless rider covering substituted truck was affixed to policy, insurer was 
not estopped to deny oral representations of its agent who had no power to con- 
strue terms of policy that policy was fleet policy automatically covering replaced 
trucks. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


Appeal from a judgment of the Circuit Court for Rock County; George Grimm, 
Circuit Judge. Reversed. 

Action by Colvin’s Baking Company to recover from the Northwestern National 
Insurance Company under a policy of insurance issued to plaintiff to indemnify it 
for loss because of damages to its motortrucks. Defendant denied liability. The 
issues were tried by the court, without a jury, and judgment was entered for plain- 
tiff. Defendant appealed. 

Jeffris, Mouat, Oestreich, Wood & Cunningham, of Janesville, for appellant. 

Nolan, Dougherty, Grubb & Ryan, of Janesville, for respondent. 

Fritz, Justice. 

The ultimate issue on this appeal is whether the insurance coverage under a 
policy dated August 8, 1929, and issued by defendant to plaintiff, extended to a 
certain Chevrolet truck, which plaintiff acquired in exchange for a Reo truck on 
\pril 26, 1930, and which was damaged in a collision on June 2, 1930. 


I The policy 
(so far es here material) provided that the insurer “does insure the assured * * * 
against direct loss or damage arising * * * in respect to the automobile(s) 
described * * * as set forth in the schedule,” which was embodied in the policy. 
In that schedule eleven automobiles, including the Reo truck, were described so 
as to definitely identify them, but the Chevrolet truck was not described or included 
therein. However, the court found that before that truck was damaged, the plain- 
tiff had notified the defendant’s agent, Lathrop, who had written the policy, of 
plaintiff's acquisition of that truck in exchange for the Reo truck,, which was 
described in the schedule; and that Lathrop had indorsed the change by a rider 
on the policy prior to the revocation of this authority as an agent of the defendant. 
The court also found that Lathrop had represented to, and agreed with, plaintiff 
that the policv would automatically cover any automobile acquired by plaintiff in 
place of one described and covered by the policy: and the court concluded that by 
reason of that representation and agreement, and the course of dealing between 
the parties preceding the loss, the defendant is estopped to deny that the policy 
was in fact a fleet policy, that the custom and practice was that notice of the 
acquisition of an automobile in exchange of a scheduled automobile was to be 
given, and indorsement was to be made by the agent, within a reasonable time, and 
that the coverage was automatically extended immediately upon such acquisition 
of an automobile. 

Those findings and conclusions are challenged on this appeal. Virtually the 
only material evidence in support of the finding that notice of the exchange was 
given by plaintiff before the Chevrolet truck was damaged on June 2, 1930, was 
testimony by Clarence R. Steinhelper, plaintiff’s hookkeeper, and by Olive G. Wyse, 
Lathrop’s sister, who was employed in his office, to the following effect: Clarence 
R. Steinhelper testified that, although he cannot remember that he telephoned to 
Lathrop’s office before the accident, in relation to the exchange of the Chevrolet 
for the Reo truck, he would sdy that he did so because that is the usual procedure, 
and he always had advised Lathrop when plaintiff had a new truck. However, he 
could recall no other exchange of trucks, excepting one in June, 1928, and another 
in March, 1929. Similarly weak in probative value was the testimony by Mrs. 
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Wyse, that she had overheard an office girl, who was working under her superyis- 
ion, mention, while engaged in conversation over the telephone, the name of plain- 
tiff’s bookkeeper, and ask about the purchase, the type and the serial number of an 
automobile, and also say, “When you get them, please remember to give them to 
us”; and she also testified that the girl was writing. However, that writing was 
not offered in evidence and the girl, who appears to have removed from the state, 
was not examined as a witness. Mrs. Wyse further testified that she had also 
made a memorandum, which had been preserved and kept with plaintiff’s policy 
until it was replaced by an indorsement which was made of the transfer. ; 

{1] On the other hand, the evidence establishes that no such indorsement was 
received by the defendant from Lathrop until July 13, 1930; and that no written 
notice as to any such transfer was given to either Lathrop or the defendant, 
excepting the following statements in a letter written by plaintiff’s bookkeeper to 
Lathrop on June 11, 1930, to wit: 

“Attached kindly find corrected list of our trucks to date. You will note that 
we traded truck Reo one and one-half ton 10709 for Chevrolet—motor 168074— 
serial 211,R6480—and failed to report this change to you. 

“Our new Chevrolet met with an accident Monday, June 2, 1930, and I am 
asking you to kindly take care of this claim. J was at fault in not reporting this 
change before, btt I know you will overlook my error this time.” 

Lathrop forwarded that letter to defendant on June 13, 1930, with a letter 
in which he said in reference to plaintiff's claim: “The other day these people 
reported a claim to me involving collision insurance to some two or three hundred 
dollars extent. The car involved was a new Chevrolet Truck and after they report- 
ed the claim to me / discovered there was no coverage on this truck. In tracing 
this down I find that through the exchange of owners on this risk in their own 
office they were not clear as to who was to report the change of cars, etc. Anyway, 
the car that had the claim was an exchange for one of the old cars covered in the 
old policy which we do have covered and, of course, would have paid any claims on.” 


The statements in those letters, which are italicized above, constitute admis- 
sions on the part of plaintiff's hookkeeper, and corroboration thereof by Lathrop, 
which unequivocally and convincingly establish that no notice was given by plaintiff 
that it had acquired the Chevrolet truck until at least nine days after the truck was 
damaged on June 2, 1930. In view of that proof, and other corroborating facts 
and circumstances, the trial court’s finding that plaintiff had given such notice 
before the loss had occurred is so contrary to the clear preponderance of the evi- 
dence that it cannot stand. As plaintiff's bookkeeper frankly stated in his letter 
of June 11, 1930, he failed until on that date to report that exchange of trucks to 
Lathrop and the defendant, and he was at fault in not reporting that change before 
then. Likewise, as Lathrop stated in his letter, it was not until after plaintiff had 
reported the claim to him that he discovered that there was no coverage on the 
Chevrolet truck, which had been damaged. 


[2] Is the defendant estopped by reason of oral representations and promises, 
alleged to have been made by Lathrop, to deny that the policy in suit was a fleet 
policy, and that the coverage thereunder automatically extended, immediately, upon 
the exchange of trucks, to the Chevrolet truck, although it was not within the 
expressed terms of the policy and schedule? There is proof that defendant also 
issued in its business another form of a policy which had certain indorsements that 
did automatically extend the coverage afforded thereby to all cars acquired by an 
insured during the term of the policy; that Lathrop had been informed by defend- 
ant that it wrote that type of policy; and that it would have been within his 
authority to issue that type of policy with an indorsement to that effect. However, 
it does not appear that Lathrop knew that there had to be such an indorsement 
on such a policy, in order to have it have that effect, and it is manifest that he 
neither intended to issue a policy with such an indorsement to plaintiff, nor to 
charge plaintiff the premium prescribed for that type of policy and coverage. It 
was not his intention to issue a policy to plaintiff otherwise than in the form which 
he in fact used, and he knew that, in order to extend the coverage thereunder to 
an automobile subsequently acquired, there had to be issued a rider to the existing 
policy, upon his being notified by the plaintiff of an exchange. 

As the policy, including the schedule therein, issued by Lathrop, is not ambigu- 
ous, its legal meaning and effect, as written, must control and cannot be altered by 
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reason of an oral, but erroneous, representation or agreement made by Lathrop as 
to the scope of the coverage afforded by the policy. To hold that the defendant has 
become estopped, by reason of Lathrop’s oral representations or agreement, to 
assert the true meaning thereof, would allow Lathrop to modify by mere oral 
statements, material and important terms of defendant’s contracts of insurance, 
As he had nothing to do with prescribing the provisions of those contracts, the 
power to thus modify the terms thereof was foreign to all intents and purposes of 
his agency. In this case, as in Cullen v. Travelers’ Ins. Co. (Wis.) 253 N. W. 
382, 384, “in the absence of such power on his part, no modification of that contract, 
under the theory of estoppel or otherwise, can be predicated upon Lathrop’s mere 
oral statements that the meaning of the contract is otherwise than the plain, legal 
meaning of its unambiguous provisions. ” As the coverage had never been effectiv ely 
extended to the automobile in question, before it became damaged, plaintiff is not 
entitled to recover in this action. 

Judgment reversed, and cause remanded, with directions to enter judgment 
dismissing the complaint. 
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CASUALTY 
URSINI v. GOLDMAN. 
Supreme Court of Errors of Connecticut. June 12, 1934. 
173 Atlantic Reporter 789. 
1. INSURANCE. 


Insurance broker is agent of insured in negotiating for policy, and owes duty to 
principal to exercise reasonable skill, care, and diligence in effecting insurance (Gen, 
St. 1930, § 4126). 

(For other cases, see Insurance, Dec. Dig. § 103.) 

2. INSURANCE. 
Any negligence or other breach of duty on part of insurance broker, defeating 


insurance which he undertook to secure for principal, will render him liable for 
resulting loss (Gen. St. 1930, § 4126). 

(For other cases, see Insurance, Dec. Dig. § 103.) 
3. INSURANCE. 

Insurance broker, undertaking to procure protection against designated risk, 
has duty to perform obligation with reasonable care, and is liable for loss properly 
attributable to his default (Gen. St. 1930, § 4126). 

(For other cases, see Insurance, Dec. Dig. § 103.) 

4. INSURANCE. 

Where insurance broker does not perform obligation to procure insurance 
protection against designated risk, constituting breach of duty owing to principal, 
principal may sue either for breach of contract or in tort for breach of duty (Gen. 
St. 1930, § 4126). 

(For other cases, see Insurance, Dec. Dig. § 103.) 

5. INSURANCE. 

In action against insurance broker for damages for breach of contract to pro- 
cure burglary insurance for plaintiff, failure to instruct jury that plaintiff was 
chargeable, as matter of law, with actual knowledge of contents of burglary policy 
accepted by him, but which was invalid because of prior burglary, held not error, 
where determination whether plaintiff was chargeable with want of diligence in 
not informing himself of contents of policy was properly left to jury. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

6. INSURANCE. 

In action against insurance broker for damages for breach of contract to pro- 
cure burglary insurance for plaintiff, prima facie damage would be amount recover- 
able under policy procured in accordance with contract. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

7. INSURANCE. 

In action against insurance broker for damages for breach of contract to pro- 
cure burglary insurance for plaintiff, broker has burden to prove that plaintiff 
suffered no actual damage through broker’s breach of duty because particular risk, 
hecause of prior burglary, was uninsurable in any reputable insurance company. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from Superior Court, New Haven County; Alfred C. Baldwin, Judge. 

Action by William Ursini against Albert Goldman to recover damages for 
alleged breach of contract by the defendant, an insurance broker, to procure for 
the plaintiff a policy insuring him against loss by burglary, tried to the jury. Ver- 
dict and judgment in favor of the plaintiff, and the defendant appeals. 

No error. 

\rgued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 
George W. Crawford, and Albert W. Herrmann, both of New Haven, for ap- 
pellant. 

Louis Sperandeo and Louis Feinmark, both of New Haven, for appellee. 

HInMAN, Judge. 

The plaintiff alleged in general terms in his complaint, and on the trial offered 
evidence to prove, the following facts: In 1928 he leased a store in a building in 
New Haven, owned by the defendant, for the purpose of selling groceries at whole- 
sale. The defendant was engaged in the insurance and real estate business, and 
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was a licensed insurance broker. Prior to August, 1928, the defendant repeatedlv 
solicited the plaintiff to insure against burglary, but the plaintiff did not do so. In 
August the plaintiff's store was entered by burglars, and he sustained substantial 
loss. The day following the burglary the defendant, knowing that it had occurred, 
came to the plaintiff's store, stated to him, in substance, “You see, if you had done 
what I told you to do and taken out burglary insurance, you would be laughing now 
instead of crying, and urged him to protect himself by insurance against further 
loss. The plaintiff thereupon told the defendant to obtain for him a policy of 
$2,000, and the defendant agreed that he would obtain such insurance and secure 
such protection for the plaintiff. The plaintiff had no knowledge of or experience 
with burglary insurance or the terms and conditions thereof, but relied solely upon 
the defendant’s knowledge and experience. 

: The defendant ordered of local agents of a casualty company burglary 
insurance of $2,000 for the plaintiff, but failed and neglected to inform them 
that there had been a previous burglary in the store. The casualty company 
issued a policy covering the premises against burglary in the sum of $2,900: the 
policy embodying an application which included a representation that there had 
been no burglary in the premises for five years. The defendant brought the 
policy to the plaintiff, who paid the premium by his check to the company, and 
the defendant received his usual share of this premium. When the defendant 
brought the policy to the plaintiff’s store he told him, in substance, that he was 
now covered against loss from burglary, and the plaintiff, relying on this assur- 
ance and on previous statements to him by the defendant as to his ability to 
get proper insurance and his knowledge of the insurance business, did not read 
the policy or the application, but placed the same in a safe, believing that the 
policy was valid and protected him against loss 

In December, 1928, another burglary occurred in the plaintiff's premises 
whereby he sustained a loss. He notified the defendant of the burglary, and the 
latter told him he was protected by the policy and on a number of occasions 
afterward assured him that the loss would be paid. After some time the insur- 
ance company refused to pay the loss and the plaintiff brought a suit against 
the insurer, which defended, and a verdict in its favor was directed, on the 
ground of a breach of warranty or representation that the plaintiff had sustained 
no previous loss by burglary within five years. 

The defendant, in the present action, pleaded a general denial, also a special 
defense alleging in substance that the defendant merely informed the local 
agents that the plaintiff desired burglary insurance and made no statements or 
representations to them or the insurer, but that the answers to the quest ons 
in the application were made by the plaintiff. He offered evidence that he at 
no time previous to the issuance cf the policy talked with the plaintiff concerning 
the procurement of it, and had no knowledge of any previous burglary in the 
plaintiff's store, and had no part in furnishing or procuring the information 
pertaining thereto: that he made no promises or agreements to procure for the 
plaintiff insurance against a burglary or to do anything in connection therewith 
except, as broker, to bring the plaintiff and the insurance agents together; also, 
that at the time of the delivery of the policy to the plaintiff no statements or 
representations were made to him by the defendant concerning the terms and 
conditions. 


[1-4] The jury rendered a verdict for the plaintiff, a motion to set it aside 
was denied, and the defendant on this appeal assigns error in the denial of that 
motion and in the charge. These assignments involve, in several aspects, the duties 
and liabilities of an insurance broker. By our statutes “insurance broker” is defined 
to mean any person who “for compensation, shall act or aid in any manner in 
negotiating” contracts of insurance, “or in placing risks or soliciting or effecting 
insurance as agent for a person other than himself, and not as an officer, travel- 
ing salaried employee or duly licensed agent of an insurance company or as an 
insurance solicitor employed by a duly licensed agent.” General Statutes, § 4126. 
This definition is sufficient to our present purposes. Such broker acts as middle- 
man between the insured and the insurer. Having secured an order, he places the 
insurance, in the absence of a selection by the insured, with the company selected 
by the broker. 2 Couch, Cyclopedia Ins. Law, § 452; 9 C. J. p. 509. He is the 
agent of the insured in negotiating for the policy. Mishiloff v. American Central 
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Ins. Co., 102 Conn. 370, 379, 128 A. 33. As such he owes a duty to his principal 
to exercise reasonable skill, care, and diligence in effecting the insurance, and 
any negligence or other breach of duty on his part which defeats the insurance 
which he undertakes to secure will render him liable to his principal for the 
resulting loss. 2 Couch, § 481; 32 C. J. p. 1088. Where he undertakes to procure 
a policy affording protection against a designated risk, the law imposes upon him 
an obligation to perform with reasonable care the duty he has assumed, and he 
may be held liable for loss properly attributable to his default. The principal may 
sue either for breach of the contract or in tort for breach of duty imposed by it. 
Elam v. Smithdeal Realty & Ins. Co., 182 N. C. 599, 602, 109 S. E. 632, 18 A. L, 
R. 1210, and cases cited in note 18 A. L. R. page 1214. 

[5] Error is assigned in failing to instruct the jury that the plaintiff was 
chargeable, as a matter of law, with actual knowledge of the contents of the 
policy accepted by him. The general rule is that where a person of mature years, 
and who can read and write, signs or accepts a formal written contract affecting 
his pecuniary interests, it is his duty to read it, and notice of its contents will be 
imputed to him if he negligently fails to do so; but this rule is subject to quali- 
fications, including intervention of fraud or artifice, or mistake not due to negli- 
gence, and applies only if nothing has been said or done to mislead the person 
scught to be charged or to put a man of reasonable business prudence off his 
guard in the matter. Elam v. Smithdeal Realty & Ins. Co., supra, page 603 of 182 
N. C., 109 S. E. 632; Kornhblau v. MeDermant, % Conn. 624, 629, 98 A. 587: 
Fidelity & Casualty Co. v. Palmer, 91 Conn. 410, 416, 99 A. 1052; Back v. 
People’s National Fire Ins. Co., 97 Conn. 336, 343, 116 A. 603; West v. Suda, 69 
Conn. 60, 36 A. 1015; Floars v. A®&tna Life Ins. Co., 144 N. C. 232, 56 S. E. 915, 
11 L. R. A. (N. S.) 357; Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 89 
N W. 538, 92 N W. 246, 67 L. R. A. 705. In Fries-Breslin Co. v. Bergen (C. C. 
A.) 176 F. 76, on which the appellant depends, it appears that the defendant 
brokers merely brought the insured and the insurer into contractual relations, with- 
out knowledge of chattel mortgages on the property, and it was held that it did 
not devolve upon them to inform the plaintiff as to stipulations and conditions 
included in the policy. It was pointed out, however (page 79 of 176 F.), that if the 
defendants knew of the chattel mortgages which violated the conditions, and “in 
the fact of this knowledge” secured new policies containing the mortgage provi- 
sion avoiding the insurance, they would be liable. In the instant case one of the 
main issues contested was whether the defendant knew of the prior burglary, and 
the verdict imports a finding by the jury that he did. The trial court was correct 
in leaving to the jury, under instructions which are not directly attacked, deter- 
mination as to whether the plaintiff, under all the circumstances, was chargeable 
with such want of diligence in not informing himself as to the contents of the 
policy as to charge him with knowledge thereof. 


The necessity of proof by the plaintiff of reliance upon representations of the 
defendant that he would procure him protection was repeatedly and sufficiently 
charged, and the appellant’s claim of deficiency in this respect is not sustainable. 

(6, 7] Error is assigned in the failure to charge that it was for the plaintiff 
to prove, as an element essential in establishing a loss “as a result of the defend- 
ant’s alleged breach of his contract of agency,” that the plaintiff could have secured 
a burglary insurance policy that would have indemnified him against loss, not- 
withstanding the previous loss by burglary. No request was made for a charge 
upon this point, and there is no indication in the record that it was raised or 
suggested upon the trial or until it was advanced in support of the motion to set 
aside the verdict, and we would be justified in declining to take cognizance of it. 
Stein v. Davidson, 110 Conn. 4, 7, 147 A. 1. However, in a case of this nature, 
prima facie, the plaintiff’s damage would be the amount that could have been 
recovered under a policy procured in accordance with the defendant’s undertaking 
(7 Couch, § 1869), and it was incumbent on the defendant to show that, notwith- 
standing the plaintiff suffered no actual damage through defendant’s fault in that 
the risk, because of the prior burglary, was uninsurable in any reputable company. 
Green v. Bouton, 101 Wash. 454, 172 P. 576; Griffin v. Neelis, 14 La. App. 301, 
125 So. 888; 1 Mechem, Agency (2d Ed.) § 1320. This course of procedure was 
adopted, properly, in MacKay v. AZtna Life Ins. Co., 118 Conn, ——, 173 A. 783. 
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These considerations dispose not only of the assignment directed against the 
charge, but also of the claim, made in support of claimed error in refusing to set 
aside the verdict, that the plaintiff offered no evidence of procurable indemnity. 

The further grounds of attack upon the verdict are that the evidence was not 
such as to warrant the essential conclusions that the defendant undertook to pro- 
cure protection for the plaintiff or to do more than to bring about contractual 
relations between him and the plaintiff relied upon the defendant to procure such 
protection, and that he was so misled or put off his guard by statements or con- 
duct of the defendant as to relieve him from the ordinary consequences of fail- 
ure to read his policy. It is enough to say, in addition to the foregoing discussion, 
that the evidence, either directly or by fair inference, affords to each of these 
conclusions support sufficient to preclude us from overruling the refusal of the 
trial court to set aside the verdict. 

There is no error. 


In this opinion, the other Judges concurred. 


BY-FI BUILDING & LOAN ASS’N v. NEW YORK CASUALTY CO. et al. 
Court of Chancery of New Jersey. June 21, 1934. 
173 Atlantic Reporter 90. 
4, INSURANCE. 


Insurance policy which accurately expresses intent of insurer 
not expressing intent of insured may not be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

5. INSURANCE. 

As respects right to reformation, insured has duty to properly ex.mine pol- 
icy and, if found to be not in conformity with terms agreed on, to notify in- 
surer thereof, as well as of his refusal to accept policy in that form. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Syllabus by the Court. 

1. Reformation will not be granted by a court of equity because there is a 
mere probability or a mere preponderance of evidence that a mistake exists. 

2. Only upon the production of proof clear, convincing, and free from doubt 
that the contract in its reformed and not original form is the one the contracting 
parties understood and meant it to be, will this court decree its reformation. 

3. A court of equity, in the absence of fraud or imposition on the defend- 
ant’s part, cannot reform a written contract because of a unilateral mistake. 

4. A policy which accurately embodies and expresses the intent of the in- 
surer, even though it does not that of the insured, will not be reformed. 

5. There is a clear duty upon the insured to promptly examine the policy 
after its receipt and, if found to be not in conformity with the terms agreed 
upon, to notify the insurer therefor, as well as of his refusal to accept the policy 
in that form. 


Suit by the By-Fi Building & Loan Association, a corporation, against the 
New York Casualty Company and another. 

Decree dismissing the biil. : 

Carey & Lane, of Jersey City, for complainant. 5 

Walscheid & Rosenkranz, of Jersey City, for defendant New York Casualty 
Co. 

Lewis, Vice Chancellor. ; 

On June 4, 1932, the defendant insurance company issued to complainant its 
policy of insurance indemnitying it, within the limits and the term thereof, 
against loss by reason of liability imposed upon it by law for damages on ac- 
count of accidental injuries, including death, suffered by any one as a result of 
its occupancy of or tenancy interest in part of the grade floor of the premises. 
502 Jackson avenue, Jersey City, N. J. On June 24, 1932, while this policy was 
still in full force and effect, defendant Snowden sustained injuries while in and 
about the premises 8-10 Williams street, Jersey City, N. J., which was then 
owned by complainant and by reason of, which he subsequently brought suit 
for damages against it, which action is still pending and undetermined. While 
so circumstanced, complainant filed its present bill to have the policy in ques- 
tion reformed so as to specify 8-10 Williams street, instead of 502 Jackson ave- 


, even though 
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nue, as being the premises covered thereby. The ground upon which this relief 
1s based and sought is not that any fraud or imposition was practiced by the 
defendant insurance company in the issuance of the said policy, but solely be- 
cause of the existence of an alleged mutual mistake in correctly or properly 
describing the premises intended to be insured. ; 

Complainant called but two witnesses. Raymond Sherry, its vice president 
and director, testified in substance that, pursuant to his instructions from com- 
plainant’s secretary, he, on May 27, 1932, telephoned to the office of Henry §, 
Mamorstein, Inc., insurance brokers, and told Fannie Spector, one of its em- 
ployees, to procure a liability policy for complainant covering its properiy at 
8-10 Williams street, at the same time mentioning to her 502 Jackson avenue as 
the complainant's address; that he on or about June 5, 1932, received the policy 
in question which he delivered to complainant’s secretary without ever examin- 
ing it until after the accident of June 24, 1932. 

The testimony of this witness with respect to the instructions which he had 
received from complainant’s secretary, George Knoeller, was fully corroborated 
by the latter, who also testified that he received the policy in question from the 
former in the early part of June, 1932, at which time he placed it in complain- 
ant’s safe without ever examining it until after the occurrence of the accident 
in question. ' 

From defendant's evidencc it appears that a telephone order was received on 
May 27, 1932, by Miss Spector, an employee of Henry S. Mamorstein, Inc., from 
Mr. Sherry for what is commonly known as an “Owners’, Landlords’ and Ten- 
ants’ Public Liability Policy,” having, as she testified, liability limits of from 
$5,000 to $10,000, insuring complainant for a period of one year against liability 
for personal injuries, including death, suffered by others, by reason of its interest 
in the premises 502 Jackson avenue, no mention having been then or at any 
other time made to her of 8-10 Williams street; that her employer, being with- 
out authority to write policies for or in the name of defendant, she, on that same 
day, telephoned this order to Ella Hellstein, an employee and representative of 
the defendant insurance company, whereupon the latter prepared and forwarded 
to W. E. Hermey, the defendant’s official inspector, a “Request for Inspection” 
of the Jackson avenue premises, pursuant to which he inspected and measured 
said premises on May 31, 1932, forwarding his official report with respect thereto 
to the defendant who reccived it on June 2, 1932; that Miss Hellstein, after in- 
specting and finding Mr. Hermey’s report satisfactory, delivered it to one of 
her subordinates, whom she instructed to typewrite a policy covering complian- 
and with respect to its interest in the premises 502 Jackson avenue, after which 
she examined said policy, comparing and checking it with Mr. Hermey’s report 
and her own order memorandum, and finding it to conform therewith, she there- 
upon, on June 4, 1932, forwarded it to Henry S. Mamorstein, Inc. She also tes- 
tified that the Williams street property was never mentioned to her nor intended 
to be insured by defendant for whom she prepared the policy in question. 


Notwithstanding the character of the evidence thus adduced, complainant 
insists that it is entitled to have the policy reformed in the respects hereinbe- 
fore mentioned. However, in so doing it incidentally and of necessity completely 
ignores the inexorable rule that a mere probability or a mere preponderance of 
the evidence that a mistake exists will be insufficient to actuate a court of equity 
in granting the high and extraordinary remedy of reformation. Only upon the 
production of proof clear, convincing, and free from doubt that the contract in 
its reformed and not original form is the one that the contracting parties under- 
stood and meant it to be—and as in fact it was but for the alleged mistake in 
its drafting—will this court grant an applicant that relief. Rowley v. Flannelly 
30 N. J. Eq. 612; Hupsch v. Resch, 45 N. J. Eq. 657, 18 A. 372, affirmed 46 N. J. 
Eq. 609, 22 A. 56; Green v. Stone, 54 N. J. Eq. 387, 34 A. 1099, 55 Am. St. Rep. 
577. The burden of producing such proof is, of course, upon the one who seeks 
such relief. 

[1-3] Considered in the light most favorable to it, complainant's evidence at 
best manifests an intent on its part to insure the Williams street premises. It, 
however, fails to indicate in the slightest degree whether that, or what, was the 
intent of the defendant insurance company, excepting as may be gleaned from 
the policy itself which clearly indicates its intent to cover the Jackson avenue 
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and no other premises. As such, it falls far short of establishing the existence 
of a mutual mistake, in which event alone complainant would be entitled to have 
the policy reformed. It at most, establishes the existence of a mistake, if any, 
solely and peculiarly on complainant’s part—a unilateral and not mutual mis- 
take—for which, in the absence of any proof of fraud or imposition, which is 
not here claimed, this court will not decree a reformation. Green v. Stone, 54 
N. J. Eq. 397, 34 A. 1099, 55 Am. St. Rep. 577; Ordway v. Chace, 57 N. J. Eq. 
578, 42 A. 149; Giammares v. Allemannia Fire Ins. Co., 91 N. J. Eq. 114, 108 A. 
237; Gross v. Yeskel, 100 N. J. Eq. 293, 134 A. 737; Sardo v. Fidelity, etc. Co. 
of Md., 100 N. J. Eq. 332, 134 A. 774; Klaas v. Boston Insurance Co., 103 N. J. 
Eq. 521, 143 A. 815, affirmed 104 N. J. Eq. 492, 146 A. 915. 

Passing now to the evidence adduced on behalf of the defendant insurance 
company. That it never intended to insure complainant by reason of the lat- 
ter’s interest in any other than the Jackson avenue premises clearly and con- 
vincingly appears from the testimony of Miss Spector, fortified by her written 
memorandum made during her telephonic conversation with Mr. Sherry, who 
placed the order for the policy with her. Her testimony is fully substantiated 
by that of Miss Hellstein who, for and on behalf of the defendant insurance 
company, received the policy order from Miss Spector; and whose testimony 
is supported by the written memorandum which she made at the time she re- 
ceived the order from Miss Spector over the telephone. Both of these wit- 
nesses say—and in this they are borne out by their respcetive written mem- 
oranda—that the conversations were only with respect to the Jackson avenue 
premises and that at no time was the Williams street premises ever mentioned. 

Were further proof required with respect to the defendant’s intention to 
insure the Jackson avenue and not the Williams street property, it may be 
readily found in the undisputed, and to my mind most convincing, fact that, in 
conformity with its established and invariable practice to determine first the de- 
sirability of underwriting the risk and, second, the amount of the premium to 
be charged therefor, it inspected and measured the footage of the Jackson ave- 
nue property alone. The evidence is clear and undisputed that it never in- 
spected nor measured the Williams street property, without doing which it, of 
course, would not have been in a position to determine the nature or desir- 
ability of the risk with respect to that property, or the amount of the premium 
to be charged therefor. 

Consequently where, as here, the policy in question accurately embodies and 
expresses the intent of the defendant insurance company, even though it docs 
not that of the complainant, reformation will be denied. Green vy. Stone, supra; 
Giammares v. Allemannia Fire Ins. Co., supra; Sardo vy. Fidelity & Deposit Co. 
of Md., supra; Gross v. Yeskel, supra; Klaas v. Boston Ins. Co., supra, 103 N. 
J. Eq. 521, 143 A. 815, affirmed 104 N. J. Eq. 492, 146 A. 915; Berkowitz v. West- 
chester Fire Ins. Co., 106 N. J. Eq. 238, 150 A. 404. To hold otherwise would be 
to compel the defendant insurance company to become a party to a contract 
which the evidence conclusively shows it never made nor intended to make. 

With respect to the predicament in which complainant presently finds it- 
self, suffice it to say that such is peculiarly of its own making and the result of 
its own inexcusable carelessness. Upon receiving the policy, it was under a 
clear duty to promptly examine it, and, if found not to be in conformity with 
the terms agreed upon, as believed by it, to notify the insurance company there- 
of, as well as of its refusal to accept the policy in that form. Berkowitz v. Fir« 
Ins. Co., supra; Cresent Ring Co. v. Travelers’ Indemnity Co., 102 N. J. Law, 
85, 132 A. 106. This, through no fault of the defendant, it failed to do, although 
in possession of the policy for almost three weeks before the occurrence of 
the accident. Not having done so then, it cannot now after the status of the 
parties to the policy has been so changed as to preclude their being restored 
to their former respective positions—be heard to plead or complain of the 
alleged mistake. 

I will advise a decree dismissing the bill. 
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WARREN et al. v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court, Appellate Division, Fourth Department. May 23, 1934. 
272 New York Supplement 154. 
1. INSURANCE. 


Plaintiffs in suit against insurance company on contract of settlement had 
burden to establish authority of company’s representatives to make settlement 
contract. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

2. INSURANCE. 

Admission in evidence of statements of insurance company’s representative to 
prove scope of their agency held error in action on settlement contract. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Crosby and Lewis, JJ., dissenting. 

Action by William J. Warren and another against the Commercial Casualty 
Insurance Company. From an adverse judgment and order, defendant appeals. 

Reversed on the law and facts, and new trial granted. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, Crosby, and 
Lewis, JJ. 

Gibbons, Pottle & Pottle, of Buffalo, for appellant. 

Dahmen & Brunstrom, of Jamestown, for respondents. 

Per Curiam. 

[1, 2] Judgment and order reversed on the law and the facts, and new trial 
granted, with costs to the appellant to abide the event. The finding of the jury 
that the representatives of the defendant had authority to make the contract on 
which the judgment is based is contrary to and against the weight of the evidence, 
The burden rested upon the plaintiff to establish the agency. There was also error 
in admitting in evidence statements of the representatives of the defendant as 
proof of the scope of their agency. Thompson, J., votes for reversal also on the 
ground that there was no contract of settlement entered into between the plaintiff 
and the representatives of the defendant. All concur for reversal and a new trial 
except Crosby and Lewis, JJ., who dissent and vote for affirmanice. 
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(Continued from Page 1362) 


enacted this, or a nearly identical, law, and Congress has adopted it for the Dis- 
trict of Columbia. The list, with year of enactment is: 


Alabama (1932) Maine (1929) 
Arkansas (1931) New Hampshire (1931 )* 
Colorado (1929) North Carolina (1931) 
Delaware (1931) Rhode Island (1931) 
District of Columbia (1934) West Virginia (1929) 
Georgia (1933) Wisconsin (1931) 


As so many states have adopted the Section 55-a statute verbatim or nearly 
so, it seems appropriate to summarize at this point the interpretation that has been 
given that statute by the courts in New York. 


Interpretation of Section 55-a Statute in New York 
(a) As to Creditors’ Claims Arising before Enactment of the Statute 


Following the decision by the Circuit Court of Appeals, 2nd Circuit, in the 
bankruptcy case, Jn re Messinger 29 F. 2d. 158 (certiorari denied 279 U. S. 855) in 
which the court had held that the 55-a statute could not be validly applied to claims 
of creditors that arose prior to the law’s enactment, a somewhat similar point was 
sharply litigated in the state courts, in Addiss v. Selig (1934), 264 N. Y. 274, 190 
N. E. 490. In that case, insured several years before the enactment of the statute 
had given a series of promissory notes, one falling due each year. He had at the 
time policies on his life aggregating about $150,000 naming his wife as beneficiary, 
with the right to change reserved. About three years after the giving of the notes, 
Section 55-a became law in New York, and three years after its enactment the 
insured died. The beneficiary collected the insurance, and thereafter an action 
was brought against her on behalf of all creditors of the decedent whose claims 
antedated the enactment of Section 55-a, on the ground that their rights were 
unaffected by that statute and were governed by the statuory situation as it existed 
prior thereto. The earlier statute allowed exemption only of such amount of insur- 
ance in favor of a wife as could be purchased by $500 annual premiums. The bene- 
ficiary relied on a decision under the earlier statute wherein the court had said 
that the state has the right to change the extent of the exemption at any time before 
the fund reaches the beneficiary. The Court of Appeals held, however, that the 
passage of Section 55-a could not affect the rights of creditors to whom insured 
had contracted debts before the Act was passed. Deriving the benefit of this 
decision were creditors’ claims based upon notes issued before Section 55-a had 
been enacted, which did not fall due until afterwards. 


It will be noted that in this case the policies all had been issued before Section 
55-a was enacted and were outstanding when the obligations in suit were incurred. 
The court said in effect that, as to such policies, the New York law as it existed 
prior to Section 55-a had given the then-existing creditors a lien on part of the 
insurance proceeds which could not be impaired by the subsequent enactment of the 
broader exemption statute, Section 55-a. Would there be any different result in 
a case involving pre-existing obligations held by a creditor but policies issued 
after the enactment of Section 55-a? I understand that litigation is now pending in 
New York raising that question. 

Conflicting decisions have been handed down by two United States District 
Court judges in separate Districts in New York as to whether a claim based on a 
deficiency judgment entered after the enactment of Section 55-a on foreclosure of 
a mortgage executed prior to the enactment of Section 55-a constitutes such a pre- 
existing claim of the creditor as should be held unaffected by the enactment of 
Section 55-a. Both cases involved the bankruptcy of insured and subsequent efforts 
by the trustee in bankruptcy to obtain the cash surrender value of his policies for 
application to the deficiency judgment. The earlier case in the Western District, 
In re Crayton (1932) 56 Fed. (2d) 282, held the exemption statute applied and 
prevented recourse to the surrender values, on the ground that at the time the 
statute was passed the personal obligation of the mortgagor had been merely con- 
tingent and no claim in favor of the mortgagee provable in bankruptcy existed. It 


*In New Hampshire the statute was somewhat abbreviated. It does not extend the same 
exemption in favor of assignees as is accorded beneficiaries, 
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does not appear from the decision whether the policies had been taken out before 
or after the enactment of Section 55-a. In the other case, Jn re Jeroloman (1934) 
6 F. Supp. 430, the court in the Southern District authorized the trustee to collect 
the surrender values. In that case it appears that the policies had been outstanding 
at the time the mortgage obligation was assumed by the insured (before enactment 
of Section 55-a), but no point is made of that fact in the court’s decision. 

(b) As to Pre-existing Policies 

If it is clearly a case of debts arising out of or hased on obligations entered 
into after the enactment of Section 55-a, is the exemption accorded by the statute 
good in relation to proceeds from policies issued before the enactment? The 
statute on its face says it applies to policies “whether heretofore or hereafter 
issued.” We have only a dictum of the New York Court of Appeals on this point. 
The Court in Addiss v. Selig, supra, said: 

“This statute may be read so as to apply to pre-existing policies 
without affecting pre-existing creditors.” 
(c) As to Life Insurance Trusts 


Section 55-a specifies beneficiaries and assignees other than the insured as the 
persons entitled to the proceeds as against insured’s creditors. Is a trustee when 
named beneficiary in a policy under a life insurance trust entitled to the same 
immunity as any other beneficiary? One case holds that the trustee is, 40 [Vest 
57th Street Realty Corporation v. Starr (1933), 149 Misc. 470, 267 N. Y. S. 740, 
the decision indicating that the creditors acquired no greater rights by the naming 
of the trustee as beneficiary and the making of the trust agreement than they had 
under the policies in their earlier form when insured’s children had been the 
designated beneficiaries. 

(d) As to Policyholders’ Dividends 

Are dividends accruing under participating policies subject to seizure by credi- 
tors of the insured? Section 55-a says that the beneficiary shall be entitled to the 
“proceeds and avails” against creditors of the insured. Are dividends “proceeds 
and avails” within the protection afforded the beneficiary or are they moneys accru- 
ing solely to the insured which are subject to the claims of insured’s creditors? 
There appears to be only one reported case in New York on the point, a lower 
court case which overruled the claim of the creditor, Randtk Realty Corporation v. 
Moseveff (1933), 147 Misc. 618, 263 N. Y. S. 440. Here an order served upon the 
company by the creditor to have certain dividends applied to the satisfaction of 
his judgment was vacated at the instance of the policyholder, it appearing that the 
policyholder had elected to have the dividends applied to the payment of premiums. 
The court held dividends so applied were proceeds and avails of the policy inuring 
to the benefit of the beneficiary and so exempt. In another case, New York Plumb- 
ers’ Specialties Co., Inc., v. Stein, (1931) 140 Misc. 161, 250 N. Y. S. 220, the ques- 
tion seemed in a fair way to being more authoritatively settled because in that case, 
a lower court having upheld an attachment of dividends as moneys accruing to 
the insured (136 Misc. 703, 240 N. Y. S. 834), the case was appealed by the insured 
to an intermediate court of appeals. The latter, however, (App. Term of the 
Supreme Ct., First Dept.) reversed the order of the court below on another point, 
namely because it appeared from the record that at the time the order was served 
upon the company no dividend was then due under the policy and would not be 
due until the dividend was apportioned. Further, it did not appear that the insured 
had made any election as to the application of such dividend and the policy provided 
that if the insured did not make an election, dividends were to be applied toward 
the purchase of additional insurance. The appeal court took pains to point out, 
however, that it was not deciding that the dividends would not be exempt under 
Section 55-a, especially as there had been no election that the dividends he paid to 
the insured in cash. We are informed that there are two additional decisions in 
New York, not reported, each of which held, in effect, that under Section 55-a 
dividends could not be reached by a creditor of the insured. One of -these involved 
dividends applied to pay premiums, in which the additional point was raised that 
no dividends actually were then due. The other case involved dividends left to 
accumulate under policies in which the wife of the insured was the designated 
beneficiary. 

Aside from the cases there appear to be some sound reasons why Section 55-a 
should be interpreted as according the same immunity to dividends as is given the 
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policy proceeds and surrender values where there is a named beneficiary other than 
the insured, unless the insured has an election on file to receive the dividends in 
cash. Under the other dividend options the beneficiary has a considerable interest 
in the dividends, particularly in policies which expressly provide that additional 
insurance purchased by dividends or any dividend accumulations shall, upon matur- 
ity of the policy, be payable to the person entitled to the policy proceeds. More- 
over, the word “avails” in Section 55-a has meaning and it is pertinent to note 
that the Century Dictionary defines “avail” as “advantage, profit or benefit.” 

(e) As to Disability Benefits 

Are income disability benefits payable under life insurance policies “proceeds 
and avails” within the scope of Section 55-a and so exempt from the claims of 
insured’s creditors? From expressions contained in one of the earlier cases in New 
York on this point, Wittman v. Littlefield (1932) 256 N. Y. S. 471 (Aff’d without 
opinion, 235 App. Div. 831, 257 N. Y. S. 885), it appeared that they were, the court 
holding a defense based upon Section 55-a good when interposed in a creditor’s 
action to set aside an assignment of the disability benefits which the insured had 
made to his wife. The court said that, as disability clauses are customarily com- 
bined with present-day life insurance policies, it was only fair to regard the dis- 
ability benefits as within the purview of Section 55-a. It is to be noted that this 
interpretation indicated that no such exemption was attachable to disability income 
benefits payable under accident and health policies, or under disability contracts 
not “combined with and included in” a life insurance policy, since Section 55-a 
relates to the proceeds and avails under life insurance policies only. Moreover, 
subsequent lower court decisions quickly added an important qualification to the 
apparent rule of the J/ittman case. Wherever the disability benefits were payable, 
as they usually were, to the insured himself, the courts necessarily had to hold 
that, by reason of the provisions of Section 55-a, the law extended no exemption 
to those benefits, because it protects only proceeds and avails to which beneficiaries 
or assignees other than the insured or person effecting the insurance are entitled. 
(Herbach v. Herbach (1933), 265 N. Y. S. 144: Edgar A. Levy Leasing Co. v. 
IVishner (1933), 265 N. Y. S. 184). In these subsequent decisions the Wittman case 
was distinguished on the ground that in that case the disability benefits had been 
assigned. In a case involving the bankruptcy of the insured, it was held that the 
right to the disability income benefits, payable under the policy to the insured, 
passed’ to the trustee in bankruptcy (Matter of Kern (1934) U.S. D. C. So. Dist., 
N. Y., not reported). 

The situation growing out of these cases apparently led to a practice among 
insureds who were entitled to income disability benefits of assigning the benefits 
or the policy itself to the beneficiary or some other person, thus bringing the benefits 
under the protection of Section 55-a because then they were receivable by a person 
other than the insured. It also led to a series of attacks in the courts on the part 
of creditors against such assignments on the ground that they were assignments 
in fraud of creditors, such actions often being coupled with garnishment orders 
served on the companies designed to prevent payment of the disability benefits to 
the assignee until the issue of fraud could be tried out. 

It was doubtless the unsatisfactory character of this situation and its tendency 
to stir up litigation, as well as reasons of public policy, that led the New York 
legislature in 1924 to enact a statute expressly providing that all monevs payable 
hy an insurance company on account of disability of an insured should he exempt 
from claims of insured’s creditors except where the claim is for necessaries con- 
tracted for after the commencement of the disability (Act approved May 14, 1934, 
now known as Section 55-b, N. Y. Ins. Law). The effect of this section, it will be 
noted, is to make the income disability henefits themselves exempt, irrespective of 
by whom received, thus eliminating the distinction between the right of a bene- 
ficiarv or assignee to receive the benefits and the right of the insured to receive 
the benefits which was so important under the cases decided under Section 55-a. 
The section also extends the exemption to -benefits receivable under accident and 
health policies. 

_ Manifestly, a statute such as Section 55-b must have behind it a somewhat dif- 
ferent philosophy than that which underlies Section 55-a. The purpose of statutes 
like Section 55-a is to protect the rights of beneficiaries and persons other than the 
insured, in order that creditors having claims against the insured may not attach 
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for his debts moneys which by the terms of the policy are payable to the benefic- 
iary when the policy matures. Section 55-a protects the beneficiary’s interest rather 
than the insured’s interest. If the policy is made payable to the insured himself or 
to his estate, liability of the proceeds under such a policy to be applied to the 
satisfaction of the insured’s debts remains. Preservation of the life insurance 
for the use of the beneficiary, or some person other than the insured, therefore, js 
the philosophy underlying Section 55-a. The desirability and fairness of such protec- 
tion is readily apparent. When, as in this Section 55-b, the exemption is extended to 
relate to benefits receivable not by a beneficiary other than the person insured but 
by the insured himself, and the exemption runs against the recipient’s own credi- 
tors, the reasons supporting such exemption lie not in the realm of protection for 
for the recipient as against debts for which he or she is not personally liable, hut 
possibly in the character of the payments themselves and the circumstances which 
make the benefits payable. Perhaps the supporting philosophy is found by reference 
and analogy to the exemption which may be secured for amounts receivable by 
beneficiaries against claims of their own creditors under installment modes of 
settlement pursuant to provision in the agreement and the application thereto of 
long-established statutes like Section 15, New York Personal Property law. 

As to the exemption of income disability benefits under Section 55-b from pre- 
existing creditors’ claims, two lower court decisions in New York already have 
adhered to the principle of the Addiss v. Selig decision supra, namely that the 
enactment of the Section has no effect against creditors whose claims are based on 
debts contracted before Section 55-b became law (Horowitz v. Weinberg, N. Y. Law 
Journal, July 18, 1934; Epstein v. Aslan, N. Y. Law Journal, October, 18, 1934). 

(f) As to Claims of Creditors of the Beneficiary 


Does Section 55-a accord any exemption to policy proceeds as against claims 
of creditors of the beneficiary? The answer is “No,” when the proceeds are receiv- 
able by the beneficiary upon the death of the insured, for the statute merely pro- 
vides that the beneficiary is entitled to the proceeds as against the insured’s creditors, 
or creditors of the person effecting the insurance, and is silent as to any exemption 
as against creditors of the beneficiary. As to rights which the beneficiary’s creditors 
may have before maturity of the policy, a lower court decision holds that the 
beneficiary’s creditor may not levy upon the cash surrender value of a policy 
during the lifetime of the insured, where the right to change the beneficiary was 
reserved, as the rights which the beneficiary has in the policy are inchoate and may 
not be realized upon by the creditor. (Colonial Radio Corp. v. Bomser, City Court, 
N. Y. County, N. Y. Law Journal, Mar. 31, 1933). In that case both the insured 
and the beneficiary were obligated to the creditor and the court held that the 
surrender value could not be secured by the creditor as a creditor of the insured 
on the account of the provisions of Section 55-a, nor as a creditor of the benefic- 
jiary for the reason just given. The policy therefore was exempt during the life- 
time of the insured from the joint obligation. 

(g) As to Maiured Endowment Proceeds Payable to Insured 


In 1933 an interesting application of the rule laid down in the Messinger case 
(29 F. (2d) 158) as to rights of insured and trustee in bankruptcy respectively to 
policies on the life of the bankrupt, this time as to endowment policies, was made 
in a decision by Federal District Court for the Western District of New York, 
In re Horwitz, 3 F. Supp. 16. In the Messinger case, you will recall the Circuit 
Court of Appeals, 2nd Circuit, in applying Section 55-a to prevent the insured’s 
trustee in bankruptcy from having recourse to the surrender values of the policies, 
had held that the surrender values would nevertheless be regarded as unadminis- 
tered assets in the bankrupt’s estate if at some subsequent date the bankrupt insured 
exercised the right to change the beneficiary for his own benefit. In the instant 
case, all the policies were endowment policies naming insured’s wife beneficiary if 
the insured ‘should die before the end of the endowment period but providing for 
payment of the proceeds to insured himself if living at the end of the endowment 
period. The District Court held that Section 55-a did apply to endowment policies, 
but went on to make the following modification in the referee’s report which had 
declared the policies exempt: 

“* * * the report of the referee is modified to the extent that, 

upon change of beneficiary for the personal advantage of the insur- 

ed or at the expiration of the maturity term of the policies during 
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the lifetime of the insured, the amount of the cash surrender value 

of each policy as of the date of the adjudication herein shall be and 

become unadministered assets of the bankrupt’s estate. Possession 

of policies is given bankrupt.” 

(Italics ours) 

If followed in other Federal Courts, this rule apparently would introduce a new 
feature into the law as to endowment policies, in cases where the insured has been 
declared bankrupt. Perhaps it might make necessary some safeguards on the part 
of companies paving matured endowments to the insured himself, such as search 
of the Federal Court dockets for record of bankruptcy proceedings in the name 
ef the insured during the time the policy was in force. However, in New York 
and other states having statutes like Section 55-a this may not be necessary, as 
Section 55-a provides that the company shall be discharged of all liability by pay- 
ment of the proceeds of a policy in accordance with its terms, unless it has received 
written notice on hehalf of a creditor of a claim to recover for transfer made or 
premiums paid with intent to defraud creditors. 


Interpretation of Statutes Similar to Section 55-a in States other than New York 


In most of the other jurisdictions that have adopted this law, the enactment is 
of too recent date to have been productive of decisions of higher state or Federal 
Courts. There are a few however. 

In Arkansas in 1933 a Federal Court in a bankruptcy case, In re Marx, 5 F. 
Supp. 954, said of the Arkansas Act of 1931 like Section 55-a that, if it were 
controlling, the trustee could not obtain the cash surrender values of policies on 
the bankrupt’s life under which his children were designated beneficiaries. But, it 
appearing that the bankruptcy petition had been filed only a few days after the 
enactment of the Act, the rule that the Act could not affect pre-existing creditors’ 
claims applied. The result is the same as that under the New York statute in 
hankruptcy cases since the Jn re Messinger decision. In fact on the authority of 
the Messinger case and a somewhat similar decision of the United States Circuit 
Court of Appeals in the 3rd Circuit Smith v. Metropolitan Life Ins. Co. (1930) 43 F. 
(2d) 74, where the long-established New Jersey exemption law not unlike Section 
55-a was involved, this same result as to trustees in bankruptcy and surrender 
values is to be expected from the Federal Courts in every District where a state 
exemption law similar to Section 55-a is invoked by the insured or his beneficiary 
as against the trustee claiming the surrender values under policies which name a 
person other than the insured as beneficiary, though reserving to the insured bank- 
tupt the right to change the beneficiary. This conclusion is also supported by a 
recent decision of the United States Court in Oklahoma, In re Newberger (1932), 
1 F. Supp. 685. 

In Spiro State Bank v. Bankers’ Nat. Life Ins. Co., et al. (1934), 69 F. (2d) 
185, a case involving both the Arkansas Section 55-a Act and an Oklahoma exemp- 
tion law, where the policies had been applied for and delivered in Arkansas and 
insured lived in Oklahoma and was indebted to creditors in Oklahoma, the United 
States Circuit Court of Appeals for the 8th Circuit, in applying the Arkansas Act 
sq as to permit the beneficiaries to receive the policy proceeds instead of the insur- 
ed’s creditors, seems to have lost sight of the doctrine of pre-existing creditors’ 
claims which is playing such a part in the interpretation of these recently enacted 
55-a statutes. In this case the creditors stressed a point which the Court did not 
sustain, namely that the 55-a Act, having become law after the policies had been 
taken out and after premiums had been paid under circumstances which were 
alleged to have prejudiced the creditors, the creditors were entitled to recover the 
proceeds themselves as distinguished from the premiums so paid. 

The North Carolina statute like Section 55-a was passed in 1931. In 1933 the 
Supreme Court of that state said of it in a case not directly involving the statute: 

“The new statute of 1931 * * expressly applies to policies of 
insurance heretofore or hereafter issued. The courts, however, 
will not permit it to prejudice the rights of existing creditors in 
previously issued policies.” 
Commissioner of Banks v. Yelverton, 204N. C. 441, 168 S. E. 5085. 
The qualification in the above-quoted expression as to previously issued policies 
is interesting. Would creditors whose claims were based on or obligations created 
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before the enactment of that statute be barred by the exemption accorded under 
it if it appeared that the policies had been issued after the enactment of the Act? 
In another aspect the North Carolina situation in connection with the enactment 
of the 55-a statute is unusual. In North Carolina there is a provision in the state 
constitution which expressly provides for exemption against creditors’ claims of 
amounts paid a wife or child under policies on the husband’s life in case of the 
death of the husband, so far as claims of the creditors of the husband are con- 
cerned. (Article 10, Sec. 7). In a bankruptcy case in 1925, Whiting v. Squires, 6 
F. (2d) 100 (certiorari denied, 269 U. S. 587), this constitutional provision had 
been held to prevent exemption of surrender values of such policies where the 
insured had reserved the right to change the beneficiary and insured’s trustee in 
bankruptcy was claiming, because the constitutional provision limited the exemp- 
tion to proceeds payable in case of the death of the husband. In 1932, therefore, 
there was submitted to the people in this state a proposed amendment to the con- 
stitution to add language to the constituional provision providing that the policy 
should not be subject to claims of creditors of the insured during the lifetime of 
the insured, if the insurance issued is for the sole use and benefit of the wife or 
children. This amendment was approved by the electorate in November 1932. 
Prior to that, in 1931, the legislature already had passed the 55-a statute in that 
state, to be effective immediately. This suggests the following questions: 
(1) Is the 55-a statute in North Carolina (Ch. 179, L. 1931) 
valid as to exemption of surrender values in the case of a policy 
issued on a husband’s life for the benefit of a wife or child? 
(2) Does the constitutional amendment of 1932 and the pre- 
viously enacted legislation apply to the case of a policy on a hus- 
band’s life in favor of a wife or child with right to change the 
beneficiary reserved, so as now effectually to prevent insured’s 
trustee in bankruptcy from securing the cash surrender values? 


So far as I can find, the amendment to the constitution and the 1931 legisla- 


tion have not yet been subjected to judicial test in North Carolina on these points. 

In the District of Columbia, Congress has prevented any question arising under 
the 55-a Act there as to the status of disability benefits payable to the insured by 
expressly inserting another provision in the law similar to Section 55-h, N. Y 


Ins. Law (Pub. Act 436, 1934, Cr. 5, Sec. 16-a). 


(Concluded in January issue.) 
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TOPICAL INDEX 


I. Control and Regulation in General. 
§ 


2. WHAT CONSTITUTES INSURANCE. 

2—‘Life insurance’? is a contract whereby insured agrees to pay certain sums, called 
premiums, at specified times, and in consideration thereof insurer agrees to pay certain 
sums of money on certain conditions, and in specified ways. Moreau v. Massachusetts 
Mutual Life Ins. Co. (U. S.) 1154 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—General laws relating to life, health, and accident insurance, held applicable to indus- 
trial life insurance. McBride v. Acme Industrial Life Ins. Soc. (La.) 959 

4—Statutes designed to regulate insurance business should be liberally construed, and 
superintendent of insurance has measure of discretion thereunder in granting or 
withholding insurance agent’s license. Statute prohibiting writing of insurance on 
property located in state except by resident agents licensed by superintendent of in- 
surance held valid. State ex rel. Federal Union Ins. Co. v. Warner, State Super- 
intendent. (Ohio.) 3 ; Seno ; 1146 

4—Statute imposing 12 per cent. penalty and reasonable attorney’s fees on: life insurer 
for failure to pay loss within 30 days after demand held not unconstitutienal as viclat- 
ing due process and equal protection clauses. Pacific Mut. Life Ins. Co. of Cali- 
fornia v. Berryhill. (Tex.) . 744 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

19—Hotel owner complaining that fire insurance rates were excessive could not compel 
insurance commission, which had adopted 26 property classifications, to adopt 155 
classifications theretofore used by companies. In suit by hotel owner, complaining of 
excess fire insurance rates, court must assume that insu-ance commissioners are duly 
qualified. Insurance commission, at suit of hotel owner, could not compel fire insurance 
companies obeying commission’s order to keep statistics for 26 property classifications to 
furnish statistics under 155 classifications kept for companies’ private purposes. Jung 
Hotel, Inc. v. Insurance Commission of Louisiana. (1a.) ; 1029 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12--Statutory duties of insurance commissioner in granting or revoking license of life 
insurance agent are purely administrative, and his findings are conclusive and cannot 
be interfered with by court unless commissioner’s action is arbitrary, corrupt, oppressive, 
prejudicial, or in excess of authority. Murphy v. Hobbs, Commissioner of Insurance. 
(Kan.) 

12—Superintendent of insurance could not be required to issue insurance agent’s license 
tu resident member of partnership where 95 per cent. of property of partnership was 
owned by nonresident partners, who were licensed foreign brokers, and partnership 
contract made license property of partnership. Statutes designed to regulate insurance 
business should be liberally construed, and superintendent of insurance has measure 
of discretion thereunder in granting or withholding insurance agent’s license. State 
ex rel. Federal Union Ins. Co. v. Warner, State Superintendent. (Ohio) . ; 1146 


§ 12%. RECIPROCAL OR INTERINSURANCE ASSOCIATIONS. 

12%4—Application for membership and insurance in inter-insurance exchange to become 
effective when application was accepted at home office or thereafter, and entitling appli- 
cant to membership and to insure one automobile subject to acceptance of application 
by attorney in fact, held not temporary contract of insurance between date named in 
application by insurance agent and time when application was rejected. Express author- 
ity of insurance agent to solicit insurance under application for membership and insur- 
ance in inter-insurance exchange to become effective when application was accepted at 
home office or thereafter, and entitling applicant to membership and to insure one auto- 
mobile subject to acceptance of application by attorney in fact, held not to imply appar- 
ent authority to make temporary contract of insurance between date named in applica- 
tion by insurance agent and time when application was rejected. Hansen et al. v. 
Farmers Automobile Inter-Ins. Exchange. (Cal.) 1529 

§ 15. FOREIGN UNDERWRITERS OR COMP 


§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16— Foreign insurer taking over insurance solicited in state on life of resident from insurer 
authorized to do business in state, and continuing insurance in force by collecting pre- 
miums in state, is ‘doing business” in state, and court has jurisdiction of action against 
it. Action against foreign insurer may be brought in any county and summons may be 
i)" another county against one or more defendants. Minton v. Minton et al. 

a. oo.5 so 6 5 

§ 25. CIVIL LIA 

25—-In insured’s action to collect on fire policy from agents who wrote it in company not 
authorized to do business in state, agents were entitled to any defense open to insur- 
ance company except failure to file proof of loss. In suit to collect on fire policy 
from agents who wrote policy in company not authorized to do business in state, 
proof of cost of manufacture and of market value of insured personalty, both of 
which values executed amount of insurance, held sufficient proof of value. Citizens’ 
Bank and Trust Co. v. Scott & Sanders. (Tenn.) hee 
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II. Insurance Companies. 
(B) MUTUAL COMPANIES. 


52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

52:—Mutual assessment insurance association organized under statute relating to assessment 
associations held not subject to general insurance laws. Williams vy. Northeast Mut. 
Ins. Ass’n. (Mo.) 

52—Where patrons of husbandry fire insurance associations were exempted from all pro- 
visions of insurance code, which repealed existing statutes relating to insurance except 
statute providing that standard form specifying notices to be given for cancellation of 
policies should be incorporated in fire policies, use of standard form was not required 
of patrons of husbandry fire insurance associations. Geddes v. Oregon Grange Fire 
Relief Ass’n. (Ore.) ; Sawa sd amb : ‘ - ‘a ? 


il Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 76. EVIDENCE AS TO AGENCY. 

76—Request of fire insurer for license for local agent made on form prepared by insurance 
commissioner held admissible to show fact of agency, but not scope of agent’s powers. 
Stoner et al. v. First American Fire Ins. Co. of New York. (la.) 

£ 78. SCOPE AND EXTENT OF AGENCY. 

78—Insurer is bound by act of its agent only when agent’s act is within scope of his 
apparent authority and insured is not aware of any limitation thereon. Atterbury v. 
National Union Fire Ins. Co. (Colo.) : 

§ 79. DURATION AND TERMINATION OF AGENCY. 

79—Insurance company, under agency contract, including letter, held not entitled to ter- 
minate agency contract except when required to do so by state insurance department, 
or upon discontinuance of connection when experience of agency became unprofitable. 
“Unprofitable experience” of insurance agency, authorizing termination of agency con- 
tract by insurance pro rata part of insurance company’s investment income apportionable 
to agency held not proper element to be included in experience statement, in view 
of nea custom in business. Glens Falls Indemnity Ins. Co. v. Apple & Bond 
Co. co. SS i : contd Sy cians ae ee een ; 

€ 85. BREACH OF CONTRACT BY PRINCIPAL. 

85—In action for breach of insurance agency contract, whether insurance company terminated 
agency contract because of unprofitable experience of agency held question for jury. 
Measure of damages for breach of insurance agency contract, where no time limit was 
fixed by contract, held difference between amount which agency would have earned under 
contract and amount which it might be expected to earn under similar contracts entered 
into with other companies over reasonable period of time. In action for breach of 
insurance agency contract which fixed no time limit for continuance of agency, what 
would constitute reasonable period of time for contract to continue held question of fact 
for jury, determinable from circumstances of case. Glens Falls Indemnity Co. v. 
Apple & Bond Co. (U. S.) ; a gions ace By 

§ 86 EXTENT AND EXERCISE OF POWERS OF AGENTS. 

: 36. = GENERAL OR SPECIAL AGENTS. 

8&8--That soliciting agent of fire insurance company was required to countersign policies 
issued by company prior to delivery to insured did not alone make such agent more 
than a soliciting agent. Stoner et al. v. First American Fire Ins. Co. of New York. 
(Ta.) - : : 

s—‘General agent” is generally one authorized to accept risks, agree on and settle terms, 
of insurance contracts, issue policies by filling out blank instruments furnished him for 
that purpose, and to renew policies. In Missouri, agent having authoritiy to sign, 
countersign, or issue policies is ‘‘general agent.” Agent authorized by agency contract 
to procure applications for insurance to be forwarded to home office, to deliver policies 
and premium receipts, but denied authority to make, alter, or discharge contracts, 
waive forfeitures, or to insure any debt or liability against company, held not “general 
agent” though designated as such in contract. If life insurance company held out agent 
and insured did not know of restrictions on his powers, agent’s authority was as broad 
as his title indicated so far as insured was concerned. Gaines v. Berkshire Life Ins. 
Co. (Mo.) Me sai 

§ 89. ASSISTANTS AND CLERKS OF AGENTS. 

£0--One to whom insurance company’s agent intrusted delivery of fire policy was insurer’s 
agent, whose knowledge and statements at time of delivery were binding on insurer. 
Insurance company cannot escape effect of statute, declaring person delivering insurance 
policy insurer’s agent, by allowing its sole agent to employ assistants to conduct 
business, including delivery of policies. A®tna Ins. Co. v. Lester et al. (Miss.)....1039 

29--In fire insurance agencies where business is transacted by clerks and employees, action 
of such clerks or employees in usual course of business and with approval, 
or implied, of agent is in legal effect agent’s act. 
Limited v. Higgins et al. (Tex.) . : : 

§ 92. EVIDENCE AS TO AUTHORITY. : 

92—Request of fire insurer for license for local agent made on form prepared by insurance 
commissioner held admissible to show fact’of agency, but not scope of agent’s powers. 
Stoner et al. v. First American Fire Ins. Co. of New York. (Ia.) ...... ae 

92—Plaintiffs in suit against insurance company on contract of settlement had burden to 
establish authority of company’s representatives to make settlement contract. Admission 
in evidence of statements of insurance company’s representative to prove scope of their 
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agency held error in action on settlement contract. Warren et al. v. Commercial 
Casualty Ins. Co. (N. Y.) } 
—License issued by insurance commissioner to insurance agent is not in itself any 
evidence of authority conferred upon agent by his company. On issue whether insurance 
agent had apparent authority to make oral contract binding insurer to_ reinstate 
canceled fire policy on barn of insured, admitting copy of insurer’s application to 
insurance commissioner for license for its agent, wherein insurer represented that it 
assumed full responsibility for its agent’s acts, held not error, absent objection thereto. 
On issue whether insurance agent had apparent authority to make oral contract binding 
insurer to reinstate canceled fire policy on barn of insured, who was not requested 
to execute application therefor, blank form of application expressly limiting agent’s 
authority to write insurance generally held properly excluded. Texas Hardware Mut. 
Fire Ins. Co. v. Flewellen. (Tex.) ie d 

§$ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—Whether plaintiff in action against life insurance company to recover damages for 
fraudulent acts of defendant’s agent in collecting premiums on policy elected to hold 


agent liable for jury under pleadings and evidence. Atlanta Life Ins. Co. v. Ash. 
(Ala.) 


“Forcible trespass’ 


’ is high-handed invasion of actual possession of another; he being 
present and forbidding. Insurance agent calling on insured to make settlement for 
sick benefit who accused insured. of making false statements in application, but who 


made no threat, used no indecent language, and offered no violence, and who was 
put out without resistance, held not to 


v. Teachers’ Protective Union. (N. C.) 
94. RATIFICATION. 
Agreement of insurer’s agent with insured for payment of compensation for disability 
held binding on insurer where it did not plead and prove limitation of agent’s authority 
and notice thereof to insured and accepted and carried out agreement as if agent had 
authority to make it. Fidelity & Casualty Co. of New York v. Bass. (Ky.) 
95. NOTICE TO AGENT. 

5—-In action against insurer by assignee of contract for conditional sale of electric refrig- 
erator for proceeds of fire policy taken out by conditional buyer, insurer who paid 


proceeds to buyer could not allege ignorance of seller’s interest in policy, since 


knowledge of its agent of seller’s interest was knowledge of insurer. Whether insurer’s 
agent is agent to solicit inurance, or solicit, receive, and accept applications for insur- 
is imputed to insurer. 


ance, or deliver policy and receive premiums, his knowledge 
A. H. Thompson Co. v. Security Ins. Co. et al. (Ky.) 
(B) AGENCY FOR APPLICANT OR INSURED. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. — IN GENERAI,. 

98—One authorized to act as insurance agent in Delaware is agent of insurance company 
for whom agent solicits insurance. Rust v. Metropolitan Life Ins. Co. (Del) 

General rule is that broker employed by insurer to secure insurance is agent of insured 

and not of insurer. Broker employed by insured to secure insurance is deemed agent of 

insurer only for purpose of delivering policies and collecting premiums due. A%tna Life 

Ins. Co. v. Harris & Reichard Fur Dyers, Inc. (N. Y.) : 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—-Insurance broker is agent of insured in negotiating for policy and owes duty to 
principal to exercise reasonable skill, and diligence in effecting insurance. Any negli- 
gence or other breach of duty on part of insurance broker, defeating insurance which 
he undertook to secure for principal, will render him liable for resulting loss. Insur- 
ance broker, undertaking to procure protection against designated risk, has duty to 
perform obligation with reasonable care, and is liable for loss properly attributable to 
his default. Where insurance broker does not perform obligation to procure insurance 
protection against designated risk, constituting breach of duty owing to principal. 
principal may sue either for breach of contract or in tort for breach of duty. In 
action against insurance broker for damages for breach of contract to procure burglary 
insurance for plaintiff, failure to instruct jury that plaintiff was chargeable, as matter 
of law, with actual knowledge of contents of burglary policy accepted by him, but which 
was invalid because of prior burglary, held not error, where determining whether plain- 
tiff was chargeable with want of diligence in not informing himself of contents of 
policy was properly left to jury. In action against insurance broker for damages for 
breach of contract to procure burglary insurance for plaintiff broker has burden to 
prove that plaintiff suffered no actual damage through broker’s breach of duty because 


particular risk because of prior burglary, was uninsurable in any reputable insurance 
company. Ursini v. Goldman. (Conn.) 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 


114—In New Jersey, beneficiary is not required to have interest in continuance of insured’s 
life, in order to support contract of life insurance. Katona v. Colonial Life Ins. 
Co. of America. (N. J.). 
“Property insurance” is essentially a contract of indemnity, and interest for loss 
for which contract provides indemnity is essential. Contract of property insurance 
to be valid requires that insured should have insurable interest at its inception and at 
time of loss; essential purpose of contract being to indemnify insured for loss he may 
sustain. Where insured had no insurable interest in building when insurance was 
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taken out, only obligation resting on insurer after loss was to return premiums. 
Davis-Wood Lumber Co., Inc. v. Insurance Co. of North America et al. (La.) 1030 
Person must have insurable interest in subject-matter of insurance to claim under 
marine policy issued for account of whom it may concern. Lowery v. Connecticut Fire 
Ins. Co. of Hartford. Conn. (U. S.) ; i 1069 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
115(2)—Materialman holding lien against house belonging to builder but built on land of 
another held to have no insurable interest when he took out insurance on house after 
owner of land had sold to purchaser in good faith. That both insurer and insured 
were acting under honest, but erroneous, belief that insured had insurable interest 
in building, could not create insurable interest which was essential to support insurance 
contract. Davis-Wood Lumber Co., Inc. v. Insurance Co. of North America et al. 
(La.) 1030 
115(2)—Required insurable interest appeared where bank as trustee of certain Toperty to 
operate and apply profits and proceeds in payment | of debt owed it by Renelelines took 
out fire policy for beneficiary’s benefit. Citizens’ Bank & Trust Co. v. 
Sanders. (Tenn.) 
(6). Vendor and purchaser. 
115(6)—Legal and equitable title to realty being in vendors under forfeitable executory 
contract for sale thereof, they had insurable interest therein. Brown et al. v. North- 
western Mutual Fire Ass’n. (Wash.) 
(7). Interest of husband in wife’s property. 
115(7)—Husband had interest, which he could insure against tornado, in homestead which 
had been jointly deeded to himself and wife. Northern Assur. Co., Limited v. Stewart. 
(Ala.) : aia eee Siete 
(8). Subjects of marine insurance. 
115(8)—Barge owner had right to insure not only against his liability as carrier but he 
had insurable interest in cargo, and was not required to specify nature of his interest. 
Carrier has such interest in goods intrusted to its care that it may insure not only its 
interest and liability but whole value of goods and may collect whole value, and. after 
reimbursing itself for special loss, hold surplus for owners. The John Russell. (U. S.) 2 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—-Corporation had insurable interest in life of its president and general manager, 
which insurable interest did not cease because insured’s services with corporation ceased 
some months before his death. Policies taken out by corporation on life of its president 
and general manager held not indemnifying contracts. Sinclair Refining Co. v. Long 
et al. (Kan.) 5 arabe ; ; ‘ ; 
116(1)—Insured’s estate has insurable interest in insured’s life so as to authorize insured 
to substitute his estate as beneficiary in —_ of his wife. Dunnavant v. Mountain 
States Life Ins. Co. (Mo.) . . 7 91 
114(1)—-One has an insurable interest in his own life and may legally name whomever he 
pleases as beneficiary. Lawrence v. Travelers’ Ins. Co. et al. (U. S.) 383 
(3). Brother and sister. 
116(3)—Assessment life policy naming insured’s sister as beneficiary held not void on 
ground that sister had no insurable interest. Williams v. Northeast Mut. Ins. Ass’n. 


Creditors. 

114(5)—Creditor had insurable interest in debtor’s life although debt secured by policy 
was harred. Stoddard v. Bankers’ Life Ins. Co. et al. (Ind.) 

§ 118. INSURANCE WITHOUT INTEREST. 

§ 119. —- WAGERING POLICIES IN GENERAL. 

119—Policies taken out by corporation on life of its president and general manager held 
not wagering contracts notwithstanding insured severed his connection with corporation 
before his death. Policies which corporation took out on life of its president and 
general manacer held not void as against public policy, notwithstanding insured severed 
his connection with corporation before his death. Sinclair Refining Co. v. Long 
et al. (Kan.) 
122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
Lack of assignee’s insurable interest does not prevent recovery on life policy except 
where one having insurable interest lent himself to one without any as a cloak to what 
was in its inception a mere wager. Where insured secured policy on his life, payable 
to his administrator, without knowledge of one without insurable interest to whom 
policy was assigned. without consideration, shortly after its issuance, and paid premiums 
so long as he was able, and promised to reimburse assignee for premiums paid at his 
request, assignee held entitled to proceeds of policy as against administrator. Lawrence 
v. Travelers’ Ins. Co. et al. (U. S.) i 

§ 123. EXTINGUISHMENT OF POLICY. 

123—Insurable interest of partner in life policy of deceased partner survived dissolution of 
partnership to extent of share of partnership losses owing by deceased partner to 
surviving partner. Smith v. Schoellkopf. (Tex.) ‘ 


V. The Contract in General. 
(A) NATURE. REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 
124—Substantive rights of parties to insurance contracts are fixed by contract in force at 
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time of happening of contingency insured against, and amount of recovery is limited 
by such contracts. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) 
§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER 
127—Insured’s representaticns as to health in original and in confirmatory amended applica- 
tions for life policy held “continuing representations” and as if made at time of 
delivery of policy, so that, if false and matter misrepresented contributed to event 
upon which policy was to become due and payable, the policy was void. 
Metropolitan Life Ins. Co. (Mo.) 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(2). Actions on agreements. 
128(2)—In action upon oral agreement to insure against fire, testimony of fire chief rela- 
tive to conversation with insured concerning premeditated fire under existing policy 
which led to cancellation thereof just before alleged oral contract of insurance on_same 
property in same insurance company held admissible. Moore v. Home Ins. Co. (Mo.).1 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Insurance agent authorized to countersign, issue, and deliver fire policies and collect 
premiums is general agent, as respects issuance of policy. American Ins. Co. v. 
Millican. (Ala.) ; ie 15 ¢ ‘ 
129—-Where burglary and fire policy provided that policy did not cover property in auto- 
mobiles left unattended, statement of insurer’s agent to insured that under policy 
automobile was attended if it was locked, did not render insurer liable for loss of 
violin stolen from locked and unattended automobile where insured knew agent had 
no power to waive policy provision unless waiver was in writing ‘‘attention’’ or 
a denoting animation alone. Atterbury v. National Union Fire Ins. Co. 
(Colo.) re Pe ae 5 OS : iat Biss aioe ais Muara 
Where insured had no knowledge of limitations on agent’s authority, contract of fire 
insurance on truck and feedmill executed by collecting and soliciting agent to take 
effect immediately held binding on insurer. Anderson v. Indiana Liberty Mut. Ins. 
Co.  (Wisc.) eter Rh sak ren , ; 
-That insurer’s agent knew automobile was to be driven by fifteen year old boy and 
stated his driving would be covered by policy did not estep insurer to assert true 
legal meaning of policy which would exclude liability while one under sixteen was 
driving. Local agent could not alter provisions in automobile liability policv, providing 
that no provision or condition should be waived or altered except by indorsement 
provided. Cullen et al. v. Travelers’ Ins. Co. of Hartford, Conr. (Wis.) 
129—Where policy insuring against damages to trucks in schedule showed by its unambiguous 
terms that policy did not cover truck substituted for truck in schedule unless rider 
covering substituted truck was affixed to policy, insurer was not estopped to deny 
oral 1epresentations of its agent who had no power to construe terms of policy that 
policy was fleet policy a one replaced trucks, Colvin’s Baking _ 
Northwestern National Ins. Co. 
§ 130. APPLICATION OR OFFER ‘AND ACCEPTANCE 
(1). In general. 
139(1)—Contract of insurarce was made by application for fire policy by owner of building 
throurh her broker and issuance by insurer of policy purporting to be in accordance 
with terms of application. Owner of building was bound by application for fire policy 
made by broker who acted as agent of owner. Fireman’s Fund Ins. Co. v. Shapiro 
et al. (Mass.) 
136(1)—Insurer has right to accept insurance upon terms and conditions fixed by insurer, 
and, where it does so, a contract exists. Glou v. Security Ben. Ass’n. (Pa.) 
(2). Necessity of acceptance and approval. 
130(2)—Valid insurance contract requires mutual consent, and policy varying from terms 
proposed in preliminary negotiations is generally mere counter proposition, necessitating 
applicant’s acceptance. Blackwell v. Roseberry et al. (La.) 
(4). Effect of delay. 
130(4)—Mere delay in passing on application for health and accident insurance cannot be 
construed as acceptance thereof by insurer. Insurer is not obligated to accept or 
reject application for health and accident insurance, and mere delay of soliciting agent 
in forwarding application to insurer’s office where application by its terms is to be 


acted on does not give rise to action ex delicto. Schliep v. Commerical Casualty Ins. 
Co. (Minn.) ; £4 pees 1 

$ 131. VALIDITY OF ORAL CONTRACTS. 

(1). In general. 

121(1)—Oral contract of present insurance, or oral insurance effective at future date is 
valid. Schmidt v. Agricultural Ins. Co. et al. (Minn.) 

131(1)—Oral fire insurance contract to be valid requires meeting ‘of minds of contracting 
parties in regard to essential terms. Where property owner’s husband told insurance 
agent he wanted $3,000 fire insurance on wife’s furniture, and agent replied that 
property was covered and that he would attend to it, there was no valid oral agree- 
ment to insure, since alleged contract was indefinite as to premium, period, and 
insurance company, where agent represented several companies. Parol contract of fire 
insurance made with agent representing several companies is invalid where no specific 
company is ——— tees loss occurs. Fulmer v. London, Liverpool * Globe Fire 
Ins. Co. et al. (S. 

§ 132. BINDING srips oR MEMORANDA. 

132—Delivery of provisional binders for ship repairer’s liability insurance by repairer’s 
agent to insurers did not effect valid contract of insurance, since essential elements, 
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such as effective date, and risk insured against, had not yet been supplied. meen 
i Wa 


Fire Ins. Co. v. Morse Dry Dock & Repairers Co. (N 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In generai. 
133(1)—Liability policy must contain matters of substance required by statutes and is 
assumed to provide indemnity for insured end any person responsible for operation 
of vehicle with insured’s consent. O’Roak v. Lloyds Casualty Co. (Mass.) jaan 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Life insurance policy, under entire contract including policy and application held 
not effective until delivered to insured, and date of delivery and not date of policy 
was annual anniversary date for payment of premium. Scotten v. Metropolitan Life 
Ins. Co. (Mo.) pos . * Lana aac wees ten Sasi ira nate 
(2). Sufficiency and effect of delivery. 
136(2)—There can be no binding delivery of life insurance policy after insured’s death. 
Delivery of life insurance policy may be actual or constructive, depending on parties’ 
intention, manifested by acts or words. Life insurance contract was not consummated 
by delivery of policy to beneficiary after insured’s death on his representation that he 
was insured’s agent. Beneficiary failing to disclose to insurer’s local agent, fact 
known to beneficiary, that insured was reported to have been drowned, before paying 
premium and procuring delivery of life insurance policy to him, held guilty of fraud 
vitiating policy delivered after insured’s death. Payment of premiums during insured’s 
life being condition precedent to delivery of life insurance policy, beneficiary’s demand 
for delivery thereof after paying premium was equivalent to affirmative assertion that 
assured was alive and that beneficiary was his agent in consummating contract. 
Beneficiary under life insurance policy had no right to pay premium and receive policy, 
on) he was insured’s agent for such purposes. Metropolitan Life Ins. Co. v. James. 
136(2)—Delivery of automobile policy to insurance agent, who retained policy as insured’s 
agent, held sufficient delivery to insured. Gelczis v. Preferred Accident Ins. Co. of New 
York. (N. J.) ; ; atig eens peeae =% Sin Wapeaa 
135(2)—Whether there was legally effective delivery of life policy depended on whether 
minds of insurer’s agent and insured met on matter of finality of delivery. Eaton 
v. New York Life Ins. Co. (Pa.) 
4). Effect of condition as to delivery while insured is in good health. 
136(4)—Provision in life insurance policy that no obligation is assumed, unless insured 
is alive and in sound health on date of its delivery, is reasonable and valid. Provision 
in life insurance policy that no obligation is assumed, unless insured is in sound health 
on date of delivery thereof, is enforceable as warranty if insured then had disease 
increasing risk or made miserpresentation of material fact materially increasing risk 
with actual intent to deceive. Breach of warranty or false representaticn that insured 
is in sound health on date of delivery of life insurance policy defeats policy, if relied 
on by insurer. Commonwealth Life Ins. Co. v. Harmon. (Ala.).... ; cata eaters 
136(4)—Where life policy provided that insurance applied for should not become effective 
unless applicant had not consulted or been treated by physician since her medical 
examination, policy never became effective if applicant had so consulted or had been 
so treated. New York Life Ins. Co. v. Gresham. (Miss.) 
136(4)—Condition in life policy that no obligation exists unless insured is in good health 
at time of issuance of policy is controlled by statute providing that no misrepresenta- 
tion shall render policy void unless misrepresentation contributed to contingency on which 
policy becomes payable. Kirk v. Metropolitan Life Ins. Co. (Mo.) .. 5 aise See 
136(4)—In action by child a3 beneficiary on life policy of father who visited physician 
between application and delivery of policy contrary to its provisions, no recovery 
beyond premium paid could be had, where doctor’s testimony was excluded as privileced 
and plaintiff did not show visits were for trivial ailments. Polachek v. New York 
Life Ins. Co. (N. Y.) i I coer 
136(4)—Where life policy was issued without medical examination, insurer could not 
declare policy void pursuant to stipulation of contract that insured should be in sound 
health at time of issuance of policy since such stipulation conflicted with statute; 
there being no fraud. Headen v. Metropolitan Life Ins. Co. (N. C.) 
136(4)—Where insured, at time of issuance of industrial life policy, was not in sound health, 
and, within two years, had been attended by physician for serious disease, constituting 
breach of condition of policy, beneficiary held entitled to recover only premiums 
paid. Chorney v. Metropolitan Life Ins. Co. (R. 
136(4)—In absence of fraud, misrepresentation, or concealment, condition in application for 
life insurance requiring delivery of policy to insured while in continued good health 
is fulfilled by delivery while insured is in same state of health as at time of application 


and physical examination. Mutual Life Ins. Co. of New York v. Frey. (U. S.)....1 


(5) Acceptance and effect thereof. 
136(5)—Where neither policies nor application therefor made execution of written accep- 
tance of policies by insured condition to their becoming effective, beneficiaries and 
insured who did not know that agent’s authority to deliver policies was limited to 
delivery upon insured’s written acceptance thereof were not bound by limitations. 
Mutual Life Ins. Co. of New York v. Frey. ( 


§ 137, PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. ; a 
137(1)—TJnder application for life insurance and insurance policy providing that insurance 
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contract shall not become effective until first premium has been paid, and that only 
executive officer as specified shall have authority to modify contract, policy cannot be 
considered as effective until prepayment of premium or waiver thereof. North Carolina 
Bank & Trust Co. et al. v. Pilot Life Ins. Co. (N. C.) i 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 


138(1)—Parties to insurance contract may insert in policy any provisions they desire, 
limiting insurer’s liability or insured’s rights if not unreasonable, illegal or contrary 
to public policy. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) 1258 

138(1)—-Fire policy issued on a barn known by insurer to contain an actively operating 
still held void as against public policy. Vos v. Albany Mutual Fire Ins. Co. (Minn.) 207 

138(1)—Purpose of statute forbidding special inducements in making of insurance contracts 
was to subserve a public policy intended to promote solvency of insurance companies; 
and to assure equal opportunity in cost of insurance to those engaged in business; 
and to assure equality of opportunity and privilege to all local insurance agents, 
City of New York Ins. Co. et al. v. Greenwood International Co. (Miss.)...........1306 

138(1)—In action to recover estate which psychoneurotic with income insufficient for 
her needs invested in annuity sufficient for her comfort, evidence held insufficient t: 
establish that her phobias, especially her fear regarding her future security, were 
intensified to state of irrational apprehension, destroying capacity to contract. Delmonico 
v. Prudential Ins. Co. of America. (N. J.) 

138(1)—Automobile liability policy apparently issued in consequence of prior accident 
involving insured and which incorporated obligatory parts of act authorizing com- 
missioner of motor vehicles to require from persons involved in motor vehicle 
accident proof of financial responsibility held valid, notwithstanding policy was not 
issued at demand of commissioner, since insured, being in class requiring such proof, 
was not required to wait until commissioner acted. Company issuiny automobile 
liability policy conforming to statute, although issuance wis not directed by com 
missioner held bound by provision of policy, where insured motorist belonged to class 
covered by statute. Steliga v. Metropolitan Casualty Ins. Co. of New York. (N. J.) 1124 

138(1)—Parties to life insurance contract may incorporate in policy such provisions as 
they see fit. and their rights must be determined by agreement. Gates v. Prudential 
Ins. Co. of America. (N. Y.) é9 : aes 

138(1)—-Insurer, where obligation to insured is expressed in policy in general terms, may 
generally insert as many clauses excepting particular risk from general coverage as it 
sees fit, notwithstanding its obligation is materially limited after excluding risks 
specifically excepted. Maryland Casualty Co. v. Texas Fireproof Storage Co. (Tex.) 901 

138(1)—Parties in absence of statutory limitation, may contract as to risks for which 
insurer will be liable. Valenti v. Prudential Ins. Co. of America. (U. S.) ........1171 

(2). Discrimination between insurants. 

138(2)—Where insurable age of insured, making application for life policy on April 1, 
changed on April 14, but at insured’s request policy was dated April 1, provision 
making July 1, 1928, due date of second premium held valid as not being discriminatory 


under statute. First National Bank of Hastings et al. v. New York Life Ins. Co. 
(Minn.) oe 


128(2)—-Statutes against discrimination between policyholders held ne 
by insured of excessive cash surrender value in accordance with mistake in listing thereof 
in policv. Kaufman v. New York Life Ins. Co. (Pa.) 

138(2)—-Second life insurance policy issued upon application under which first policy was 
issued, and antedated so as to give applicant benefit of lower age rating, held in 
violation of statute prohibiting rebates. Neighbors v. Union Central Life Ins. Co. 

138(2)—Missouri statute prohibiting discrimination between insurants of same class as 
respects premiums or benefits, held not to prohibit policies containing inducements 
to all policyholders to refrain from borrowing thereon or making otherwise lawful 


uniform distinction between borrowers and other 
Lite ins: Co. CU. 'S.). 
° 


$ 141. ESTOPPEI,, REQUISITES, AND VALIDITY. 
(1). In general. 
141(1)—Where insurer, after accident, sent cancellation notice under automobile policy and 
collected earned premium, insurer waived provision, if any, precluding agent from 
acting as insured’s agent for delivery of policy. Gelczis v. Preferred Accident Ins. Co. 
of New York. (N. J.) : ses ; 
(2). Payment of first premium. 
141(2)—-Insurer under automobile liability policy may waive prepayment of premium as 
condition precedent to liability. Gelezis v. Preferred Accident Ins. Co. (N. J.) 
(3). By acknowledgment of recsipt of premium. 
i41(3)—-Acknowledgment of payment of first premium in life policy which has been 
——- is conclusive on insurer, in absence of fraud. Eaton v. New York Life Ins. 
jo... GPa.) ; ica oi eee tate : ; ‘“ 
141(3)—Where contract of life insurance was made in California, that application stated 
that payment of first premium was condition precedent to effectuating insurance held 
not to invalidate policy which acknowledged receipt of first premium though premium 
was in fact unpaid, in view of statutory provision making acknowledgment of receipt 


of premium conclusive evidence of its payment. Mutual Life Ins. Co. of New York 
v. Frey. (U. S.) 
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§ 143. REFORMATION. 


143—Court must interpret and enforce contracts as written, even though containing harsh 
and unjust terms. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) 1239 
(1). Grounds of reformation in general. 
143(1)—Only remedy of insured, if conditions he claimed should not be in fire insurance 
policy were not waived, was reformation of policy by action in equity. Green v. 
Phoenix Ins. Co. of Hartford, Conn. (Ia.) 
143(1)—Fire policy issued to administrator as legal representative of deceased for three 
years and paid for out of estate funds held properly reformed to express real intention 
and cover interest of heir in whom title was when policy was issued. Miller v. 
Phenix Ins. Co. of Hartford, Conn. (Minn.) 5 shad ee eeu eee ee 
(3). Fraud and mistake in general. 
142(3)—Knowledge of insurer’s agent that insured desired fire policy protecting his interest 
as mortgagee in property regardless of subsequent changes in title being imputed to 
insurer, so as to entitle insured to reformation of policy by eliminating condition for 
avoidance thereof by future transfers of title without insurer’s consent, insured was 
entitled to recover amount of policy, notwithstanding such transfer. Green v. Phoenix 
Ins. Co. of Hartford, Conn. (Ia.) .. wa 
(3). Fraud and mistake in general. 
143(3)—Insurance policy which accurately expresses intent of insurer, even though not 
expressing intent of insured may not be reformed. By-Fi Building & Loan Ass’n v. 
New York Casualty Co. (N. J.) 1559 
143(3)—Mistake of insurer in listing cash surrender value of policy held not such mutual 
mistake of parties as would justify reformation of eee in such respect. Kaufman 
v. New York Life Ins. Co. (Pa.) A 
143(3)—Where fire insurance policy was taken out to cover automobiles subject to equit- 
able mortgage, but effect of policy was to exclude coverage on mortgaged automobiles, 
mutual mistake held to authorize reformation of insurance policy to express intention 
of parties, although mistake was one of law as to effect of — Fountain v. 
Importers & Exporters Ins. Co. of New York. (Wis.) 
(4). As to property or interest covered. 
143(4)—Where mistake in giving wrong motor number in securing automobile theft insur- 


ance was not mutual mistake, policy could not be reformed. Trinity Universal Ins. 
Co. v. Winter et al. (Tex.) ; eee 


(8). Right to reformation. 

143(8)—Trustee, holding trust deed on insured property when fire policy, on which he sued, 
was issued, should have been nonsuited, in absence of allegation that standard mortgage 
clause was fraudulently or mistakenly omitted from policy. Walls et al. v. Merchants 
Fire Assurance Corporation of New York et al. (N. C.) 

143(8)—As respects right to reformation, insured had duty to properly examine policy 
and, if found to be not in conformity with terms agreed on, to notify insurer thereof 
as well as of his refusal to accept policy in that form. By-Fi Building & Loan 
Ass’n v. New York Casualty Co. (N. 

143(8)—Person injured by insured’s automobile became beneficiary of liability policy and 
hence could sue for reformation thereof so as to cover insured at time of injury, 
notwithstanding insured’s failure to demand reformation. Principle that statute 
in derogation of common law will be construed strictly against those given rights there- 
under will not be applied in suit by person injured by insured’s automobile to reform 


policy so as to cover insured at time of injury. Tuzinska v. Ocean Accident & 
Guarantee Corporation. (N. Y.) 


§ 144. MODIFICATION. 
(1). In general. 

144(1)—Retention of premium by insurer on being advised of change in ownership of 
property held consideration for its parol promise to make fire policy payable to new 
owner. Orient Ins. Co. v. Peacock et al. (Fla.) 1497 

144(1)—Agreement of agent of insurer and insured doctor that insurer would pay 75 per 
cent. of maximum compensation for disability, if doctor resumed practice and that if 
doctor was unable to resume practice, he would be paid for total disability, held not 
modification of insurance contract. Fidelity & Casualty Co. of New York v. Bass. 
(Ky.) : ‘ F xe oo 

144(1)—Provision in life policy that insurance applied for on September 27, delivere? 
on October 16, to become effective as of July 24, 1928, should not become effective 
unless applicant had not consulted or been treated by physician since her medical 
examination, held not eliminated by amendment of application changing anniversary of 
policy to September 24 for 1929 and subsequent years. New York Life Ins. Co. v. 
Gresham. (Miss.) sae i ; " 

144(1) That another insurance company had assumed insurer’s obligations on accident 
policy did not relieve insurer of liability to insured, since insurer could not, without 
insured’s consent, substitute another insurer. American National Ins. Co. v. Briggs. 


465 


1088 


Powers of agents and brokers. 
144(2)—Provisions of accident policy may be altered by course of dealing which amounts 
to waiver or deviation, though policy limits authority of agents to waive its provisions. 
Adams v. Washington Fidelity National Ins. Co. (Ga.) 
§ 145. RENEWAL. 
1). In general. 
145(1)—Where term life policies provided that all premiums and benefits thereunder should 
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cease when insured became 44 years of age, grace period for payment of premiums 
did not extend time within which term policies might be surrendered when insured 
became 44 and new policies procured.. Where term policies provided that all premiums 
and benefits thereunder should cease when insured became 44 years of age, but that 
term might be surrendered and new policies, dated concurrently with such expiration 
of term policies, procured, payment to agent nearly thirty days after insured became 44 
did not continue policies in force so as to render insurer liable for insured’s accidental 
death occurring shortly afterwards. That beneficiary of term life policies was unable 
to find agent in his office until after policies had expired, and was consequently unable 
to take advantage of continued protection clause, did not rende= insurer liable on 
ground that consummation of plan had been prevented by it before insurer’s death. 
Coddens v. Chicago National Life Ins. Co. (Ind.) 

145(1)—Oral contract for renewal of existing insurance is valid. Negotiations wherein 
insured directs insurers to ‘“‘renew,” or “rewrite” existing insurance, “or to go ahead 
and write it up again” are sufficient where agent agrees to do so to constitute oral 
contract of renewal insurance if parties intend renewal. When parties agree on renewal 
of existing insurance and terms are not detailed, insurance like expiring insurance is 
intended. Schmidt v. Agricultural Ins. Co. et al. (Minn.) 


145(3)—Option of acceptance of any premium under accident policy is mere offer, and it 


is of no force unless accepted within time limited by policy. Davis v. Mutual Ben. 
Health & Accident Ass’n. (Okla.) 

145(1)—Health policy which had lapsed in accordance with its plain provisions, and which 
was not renewed with consent of insurer, ceased to be effective, in absence of some 
affirmative act by insurer which would lead insured to believe that insurer had consented 
to renewal of policy. Generally, renewal of policy of insurance is a contract and 
cannot be effected or consummated without mutual assent of parties. Where health 
policy lapsed by its terms unless renewed with consent of insurer, insurer’s failure 
to notify insured that insurer would not renew policy did not raise estoppel, where 
insured knew nature of policy. Insured held not entitled to recover upon health 
policy issued for period of three months and which was renewable with consent of 
insurer, when disability for which recovery was sought arose over two months after 
policy had expired, where insurer did nothing to lead insured to believe that policy 
had been renewed. Redeman v. Preferred Acc. Ins. Co. of New York. (Wis.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 


146(1)—Ordinarily, policy contract is measure of rights thereunder. Protective Life Ins. 
Co. v. Moore. (Ala.) 

146(1)—Where paramount consideration of parties at execution of contract was insurance 
against total and permanent disability, any construction of policy which nullifies such 
consideration should be avoided. Smith v. Mutual Life Ins. Co. of New York. (Ark.) 

146(1)—Risk fairly within contemplation of insurance policy is not to be avoided by any 
nice distinction or artificial refinement in use of words. Carl Ingalls, Inc. v. Hartford 
Fire Ins. Co. (Cal.) ee d 

146(1)—Rights of parties should be determined by policy terms, so far as lawful, and 
language of policy should be construed as a whole, receive reasonable construction, 
and control where unambiguous. Penn Mutual Life Ins. Co. of Philadelphia v. 
Marshall. (Ga.) 

146(1)—Insurer’s construction of fire policy held not binding on insured and_ insured’s 
assignee, since insured and assignee are bound only by actual terms of contract. 
Federal Land Bank of Omaha vy. Farmers’ Mut. Ins. Ass’n of Adams and Adjoining 
Counties. (Ta.) ere Gs rnce iate: ebro gee Bae ie Bias ie era rene aan ed 

146(1)—In construing liability policy, it must be ascertained what insured, and not insurer, 
as reasonable person, understood policy to mean. Umbarger v. State Farm Mut. 

) 


intention of parties determined therefrom. Watkins v. Federal Life Ins. Co. (Idaho.) 
146(1)—In interpreting insurance policies, terms used, in absence of ambiguity, must be 
taken in their plain, usual, and popular sense. Midwest Dairy Products Corporation 
v. Ohio Casualty Ins. Co. of Hamilton, Ohio. (TI1.) 
146(1)—Entire limitation contained in one sentence in life insurance policy must be con- 


sidered as whole, not by separating one word or phrase from another. Swann v. National 
Union Ben. Ass’n. (IIl.) 


146(1)—Policy must be construed according to its plain meaning, and rule of liberal 


construction does not authorize making new contract. Equitable Life Assur. Soc. of 
the United States v. Hall. (Ky.) 


146(1)—Court will construe insurance contract according to its true character and purpose 
and in sense in which insured had reason to suppose it was understood. Insurance com- 
pany, continuing to issue policies without modification after judicial construction of cer- 
tain provisions thereof, should not be heard to insist that they do not cover risks they 
had been adjudged to cover. Prudential Ins. Co. of America v. Harris. (Ky.) 


146(1)—Insurance policies are construed as contracts definitely fixing insurer’s liability and 
measuring insured’s rights. Court cannot add to or strike any language from insurance 
policy as to constitute new condition in effect, but must define insurer’s liability and 
determine insured’s rights according to terms and conditions of policy as made 
parties. Jefferson Standard Life Ins. Co. v. Hurt. 
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146(1)—Words- of insurance contract, if unambiguous, must be given their natural and 
ordinary meaning. Where language employed in insurance policy is ambiguous, con- 
sideration must be given to document as a whole and to its principal apparent purpose. 
Where language of insurance policy permits two rational interpretations construction 
most favorable to insured’s interests must be given effect, and construction which best 
effectuates main manifested design of parties is to be favored. Rezendes v. Prudential 
Ins. Co. of America. (Mass.) a5 
146(1)—Where language of policy is not ambiguous, it calls for no construction and 
must be considered in its plain and easily understood sense. Wertman v. Michigan 
Mutual Liability Co. (Mich.) 
146(1)—Terms of accident policy should be understood in plain, ordinary, and popular 
sense. Ferguson v. Provident Life & Accident Ins. Co. (Miss.) 
146(1)—In ascertaining intention of parties, contract of insurance should be construed by 
same rules that govern interpretation of other contracts, and plain, unequivocal, and 
unambiguous language must be given its plain meaning. Court must determine whether 
language in insurance contract is ambiguous, and contract is not to be construed as 
ambiguous merely because parties thereunder have differed on its meaning. Stahl v. 
American Nat. Assur. Co. (Mo.) ... 
146(1)—Life policy providing disability bene 
construction, rather than a literal construction. Rickey v. New York Life Ins. Co. 
(Mo.) ; 
46(1)—Obligation of insurance company under policy is limited and defined by terms of 
policy itself. Insurer is only liable by reason of its promise, which promise cannot 
be enlarged by court to fasten liability on insurer which it did not undertake. Howe P 
v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. (N. Y.) 1045 
146(1)—Court, in construing insurance policy, must take contract as it finds it and cannot 
supply omissions to cover unspecified contingencies or rewrite policy, though it may 
read between lines to ascertain fair implications of contract. Lubow v. Prudential Ins. 
Co. of America. (N. Y.) ..... 1237 
146(1)—Court will ordinarily place o 
meaning. Purcell v. Washington Fidelity National Ins. Co. (Ore.) 290 
146(1)—Though unambiguous insurance policy cannot be construed to mean otherwise than 
what it says, it must’ be given reasonable interpretation in light of subject-matter and 
situation of parties at time of contract and construction cannot be manifestly absurd 
nor prevent recovery under all circumstances. Janney v. Scranton Life Ins. Co. (Pa.).1484 
146(1)—Court must accept automobile insurance policy as written, and give to its language 
its plain meaning. Alberga v. Pennsylvania Indemnity Corporation. (Pa.)....... 1543 
146(1)—First of two clauses of fire policy so repugnant that they stand together stands 
rather than last, especially where first clause expresses chief object of policy. Citizens’ 
' Bank & Trust Co. v. Scott & Sanders. (Tenn.) 
146(1)—Words in insure7e clicy. unless it is obvious that they are intended to be used 
in mere technical connotations, will be given meaning that «-mmon speech imports. 
Aschenbrenner v. United States Fidelity & Guarinty Cz. (UT. S.) . 
144(1)—Words of insurance policy must be interpreted in their plain, ordinary meaning. 
Miller et al. v. Union Automobile Ins. Co. (U. S.) ' 
146(1)—Unambiguous insurance policies must be enforced like other contracts according 
to terms used. Bradley v. Prudential Ins. Co. of America. (U. S.). ‘ ‘ 
146(1)—Primary purpose in construction of insurance contracts is to ascertain parties’ inten- 
tion from language used. Federal Intermediate Credit Bank of Baltimore v. Globe & 
Rutgers Fire Ins. Co. (U. S.) ; 1287 
(2). Language of policy. 
146(2)—Words and phrases used in policies should be construed by their meaning as «sed 
in ordinary speech of people, not as understood by scholars. Missouri State Life Ins. 
Co. v. Martin. (Ark.) ae t i ae 
146(2)—Court must take words of insurance policy as persons with usual and ordinary 
understanding would construe them when used to express purpose for which employed. 
Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) ie ; ‘ 7 
146(2)—Where word used in policy has different meaning, sense in which word is used may 
be determined by context and purpose of policy wherein it is used. Hall v. Federal 
Life Ins. Co. (Mo.) 1267 
146(2)—In construing insurance contracts, words will not be distorted out of their usual 
ond eo meaning. Jasion et al. v. Preferred Accident Ins. Co. of New York. 
146(2)—In absence of special circumstances, parties must be held to have used words in 
life policy in their ordinary accepted meaning. Provident Trust Co. of Philadelphia v. 
Equitable Life Assur. Soc. of the United States. (Pa.) ; 1001 
(3). Liberal or strict construction. 
146(3)—Forfeiture clauses in fire policy are binding on insured, but will be strictly 
construed against insurer. American Ins. Co. v. Millican. (Ala.) 498 
146(3)—Life policy will be construed so as to avoid forfeiture, if possible. Life policy 
‘aa construed most strongly against insurer. New York Life Ins. Co. v. Shivley. 
rk. ; 
146(3)—Courts will not permit forfeitures under industrial policies unless impelled to do 
so by plain terms of contract, since insured are usually uneducated persons. 
Missouri State Life Ins. Co. v. Foster. (Ark.) .. 662 
146(3)—Insurance contracts when ambiguous should be construed most strongly against 
insurer. Smith v. Mutual Life Ins. Co. of New York. (Ark.) 
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146(3)—Ambiguous insurance contract is construed most favorably to insured. Rule requir- 
ing that language of phrase in policy be strictly construed, and, where ambiguous, 
against insurer, applies to exemption from liability as well as to forfeitures. Missouri 
State Life Ins. Co. v. Martin. (Ark.) 

146(3)—Insurance policies are liberally construed in favor of insured and strongly against 
insurer. Metropolitan Life Ins. Co. v. Harper. (Ark. 

146(3)—Where insurance contract is ambiguous and susceptible of more than one reason- 
able construction, that most favorable to insured should be adopted. Martin v. Mutual 
Life Ins. Co. of New York. (Ark.) 

146(3)—Ambiguous insurance policy to be construed anes in favor of insured. Carl 
Ingalls, Inc. v. Hartford Fire Ins. Co. (Cal.). 


146(3)—Any uncertainty existing in_contract of insurance is to ‘be ‘construed most strongly 


in favor of insured. Clark v. Policyholders’ Life Ins. Ass’n. (Cal.) 

146(3)—Ambiguous insurance policy should be interpreted most strongly —- insurer. 
Rinaldi v. Prudential Ins. Co. of America. (Conn.) 

146(3)—Law does not favor forfeitures of insurance. Every provision in insurance policy 
will be construed more strongly against insurer, since insurer has chosen language 
employed. Brooks Transp. Co. Inc. v. Merchants Mutual Casualty Co. (Del.) 

146(3)—Where language of policy was chosen by insurer, it must be construed most 
strongly against insurer and in favor of insured. Umbarger v. State Farm Mut. 
Automobile Ins. Co. (Ia.) 

146(3)—Contracts of insurance must be construed in view “of their general objects avoiding 
strict and technical interpretation. Where language of insurance policy may be given 
two meanings, one of which permits recovery and other which does not, it is to be 
given construction most favorable to insured. Watkins v. Federal Life Ins. Co. 
(Idaho.) 

146(3)—In cases of ambiguity, ‘that construction of insurance policies will, be adopted which 
favors insured, and any fair doubt as to meaning of contract is resolved against 
insurer. Insurance contracts should be liberally construed in favor of insured, whe 
should not be deprived of benefit of insurance except where terms of policy clearly, 
definitely, and explicitly require it. Equivocal expressions in insurance contract, whereby 
insurer seeks to narrow range of its liability or renounce liability purported to be 
assumed by contract, are to be construed most strongly against: insurer. Where two 
constructions ot terms of policy equally reasonable can be obtained from wording of 
contract, that construction will be adopted which enables beneficiary to recover his loss. 
Midwest Dairy Products or v. Ohio Casualty Ins. Co. of Hamilton, ers, 
(Tll.) 

146(3)—Where provision in life insurance policy is ambiguous, ‘court will construe policy 
most favorably to insured; in such way as to avoid forfeiture and in sense in which 
eens may have reasonably understood it. Swann v. National Union Ben. caning 
qi.) de Stee 

146(3)—W here burglary policy was upon regular printed form prepared by insurer, any 
doubts or ambiguities in provisions of policy must be resolved most strongly against 
insurer. Fidelity & Deposit Co. of Maryland v. Pettis Dry Goods Co. (Ind.) 

146(3)—Rule requiring courts to ascertain and effect intention of parties contract applies 
to insurance contracts, except that liberal rule applies in favor of insured and 
—o in case of doubt or ambiguity. Stoddard v. Bankers’ Life Co. et al. 
(Ind.) 

146(3)—Policy must be construed ‘according to its ‘plain meaning, and rule of liberal con- 
struction does not authorize making new contract. Equitable Life Assur. Soc. of the 
United States v. Hall. (Ky.) ea 

146(3)—Courts will construe uncertain or ambiguous insurance policies and benefit  cer- 
tificates liberally in insured’s favor, but cannot make contract for parties by adding 
~ or striking from policy conditions. Fowler v. Brotherhood of Railroad Trainmen. 
(Ky.) 59 ee pan Rare 

146(3)—-Generally, insurance contract will be construed strictly against insurer and liberally 
in insured’s favor. Perry’s Adm’x v. Inter-Southern Life Ins. Co. (Ky.) 

146(3)—In_ determining insurer’s liability and insured’s rights under policy, court must 
give effect to all its provisions, words and phrases, liberally construed in insured’s 
favor. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) .... be acts eae 

146(3)—-Ambiguity in industrial life policy written by insurer must be construed against 
insurer. Albert v. New Capital Industrial Life Ins. Co. (Ma.) 

146(3)—Where language of insurance policy permits two rational interpretations construc- 
tion most favorable to insured’s interests must be given effect, and construction which 
best effectuates main manifested design of parties is to be favored. Rezendes v. 
Prudential Ins. Co. of America. (Mass.) 


146(3)—Application having been prepared by insurer doula a read most favorably to 
insured. New York Life Ins. Co. v. Modzelewski. (Mich.) ee 

146(3)—Where insurance policy is ambiguous, its language must be ‘desis construed 
against insurer. Insurer must insert in policy language free from ambiguity, to protect 
itself against liability, thus enabling insured to know limitations of policy. Boesky Bros. 
Twelfth Street Corporation v. United States Fidelity & Guaranty Co. (Mich.) 1 


146(3)—Ambiguous language in insurance contract should be interpreted most favorably to 
insured. Stahl v. American Nat. Assur. Co. (Mo.) 


146(3)—Ambiguous wording in insurance policy must be construed most strongly against 
insurer. Hall v. Federal Life Ins. Co. (Mo.) .. 
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146(3)—Provisions of insurance policy, if ambiguous, should be interpreted most strongly 
against insurer, Jasion et al. v. Preferred Accident Ins. Co. of New York. (N. J.) ...1337 
146(3)—Doubts arising from language used in_ policy must be interpreted most strongly 
against insurer. Arico v. Prudential Ins. Co. of America. (N. Y.) 989 
Construction most favorable to insured will be adopted when terms of insurance 
policy are ambiguous. Shapiro v. Metropolitan Life Ins. Co. (N. Y.) ; 
146(3)—Ordinarily, ambiguous insurance policy must be construed against insurer ’ but 
court cannot substitute its language for, or exclude from, policy plain provisions 
thereof. Weiss v. Preferred Accident Ins. Co. of New York. ; i : 
146(3)—Doubtful or ambiguous clauses of insurance policy will be construed against insurer. 
Purcell v. Washington Fidelity National Ins. Co. (Ore.) : baat a ee 
146(3)—Life policy will, if possible, be so construed as to protect insured. Jeske v. Metro- 
politan Life Ins. Co. (Pa.) 459 
146(3)—In case of doubt or ambiguity, provisions of insurance policy will be viewed in light 
most favorable to insured. Janney v. Scranton Life Ins. Co. (Pa.). 
146(3)—Law act forfeiture of insurance contracts. Appleby v. Reserve Loan Life 
Ins. Co. (S. 
146(3)—Indemnity elas providing for benefits for disability from sickness resulting in con- 
tinuous total loss of business time as manager of store should be liberally construed 
so as to carry out intention of parties. Cass v. Pacific Mutual Life Ins. Co. of Cali- 
fornia. (S. D.) 
146(3)—When liability has become fixed by loss within range of responsibility assumed to 
insurance contract, courts are reluctant to deprive assured of benefit of liability by 
any narrow or technical construction of conditions and stipulations prescribing formal 
requisite for making accrued right available. Ordinarily, provisions in insurance con- 
tract for making and filing proofs of loss, compliance with which is made condition 
precedent to recovery, are liberally construed in favor of insured to avoid technical 
forfeitures. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) ‘ .. 1239 
146(3)—Nothing will be implied in favor of forfeiture of fire policy, but right thereto must 
be clearly given by language used. London & Lancashire Ins. Co., Limited v. Higgins 
et al. (Tex.) 534 
146(3)—-Forfeiture provisions in policy must be construed most strongly against insurer. 
Commercial Standard Ins. Co. v. Harper. (Tex.) 1137 
146(3)—If language of insurance policy is reasonably open to two constructions, that more 
favorable to insured will be adopted. Aschenbrenner v. United States Fidelity & 
Guaranty Co. (U. S.) ‘ ‘ 251 
146(3)—-Where clause in insurance policy is unambiguous, rule ‘that gales be construed 
strongly against insurer is inapplicable. Miller et al. v. Union Automobile Ins. 
Co. (U. S.) .. ate 571 
146(3)—Ambiguity, if any, in language used in "policy should be resolved in insured’s 
favor. Ness v. Mutual Life Ins. Co. of New York. (U. S.) 636 
146(3)—Life_ policy must be construed liberally in favor of insured and strictly against 
insurer. Moreau v. Massachusetts Mutual Life Ins. Co. (U. S.) 
146(3)—Ambiguity in insurance contract must be construed most favorably 'to ‘insured. 
tes) Intermediate Credit Bank of Baltimore v. Globe & Rutgers Fire Ins. 
: 1287 
146(3)—Insurance policies are strictly construed against insurers and oo rally in insured’s 
favor. Brown et al. v. Northwestern Mutual Fire Ass’n. (Wash. ; 240 
(4). Standard policy. 
146(4)—Fire insurance policy in statutory form is deemed contract, and must be construed 
by rules of law applicable to insurance contracts in same manner as before denen of 
such form. Ruffino v. Queen Ins. Co. of America. (Cal.) . ...1288 
§ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 
147(2)—Automobile liability policy issued to New Hampshire resident held New Hampshire 
cones, to be construed according to law of that state. Bowen et al. v. Cote et al. 
cu. 3 . 
147(2)—-Where accident policy issued to Wyoming resident named Colerado resident as 
beneficiary, and exempted death by suicide, Wyoming law under which exemption was 
valid, and not Colorado law under which exemption was invalid, governed, precluding 
recovery by beneficiary for suicidal death while insured was insane, since exemption 
was effected as finality when policy was executed. Mutual Benefit Health & Accident 
Ass’n v. Baldridge. (U. S.) 1072 
147(2)—Washington law governed in action on Washington resident’s life policies. Pruden- 
tial Ins. Co. of America v. Winn. (U ERE EERE OPE Par s : 
147(2)—-Character of covenants of life insurance contract depends on statutes of state 
where made. Valenti v. Prudential Ins. Co. of America. (U. S. 
(3). Place of performance. 
147(3)—To entitle beneficiary in Colorado to recover benefits for suicidal death under 
accident policy exempting death by suicide, intention of insured and insurer that con- 
tract should be performed in Colorado where exemption was invalid, must have existed 
at time contract was made in Wyoming where exemption was valid. Mutual Benefit ? 
Health & Accident Ass’n v. Baldridge. (U. S.) »++-1072 
§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 
149—Written provisions of fire policy are given precedence over printed provisions in case 
of repugnancy. Citizens’ Bank & Trust Co. v. Scott & Sanders. (Tenn.) 
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§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Rider, signed by insurer’s authorized agent and attached to fire policy in manner con- 
sistent with language thereof, becomes part of it and will be construed in connection 
with other provisions thereof. Ruffino v. Queen Insurance Co. of America. (Cal.) 1288 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—Book of rules prepared and distributed solely by employer may not, as against 
insurer, be treated as part of group insurance contract. Equitable Life Assur. Soc. 
of the United States v. Hall. (Ky.) ... ... 
151(1)—Certificate of insurance and insurer’s pa 
bill averring that insured became member of employees’ association in accordance with 
pamphlet which detailed benefits of group life policy and of certificate gained by 
membership and which was made part of bill, to which answer admitted that pamphlet 
under which beneficiary claimed was issued by insurer. Turley v. John Hancock Mutual 
Life Ins. Co. (Pa.) . 
151(1)—-Where insurer issues group policy to employer and certificates to employees who 
contribute portion of premium paid by employer, there arises definite contractual rela- 
tion between insured employees and insurer, and certificates become integral parts of 
insurance contract. Group policy issued employer and certificates issued employees who 
contribute portion of premium are to be construed and enforced together. Smithart v. 
John Hancock Mutual Life Ins. Co. (Tenn.) ; 
(2). Application as part of contract. 
151(2)—Where court could read copy of application for insurance and copy was offered in 
evidence without objection, copy was not prevented from being part of insurance con- 
tract because of illegibility. Adamos v. New York Life Ins. Co. (U. S.) . 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES 
OF INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Insurer’s by-law provision regarding its nonliability on insurer’s failure to pay 
premium or assessment must be construed in conjunction with rest of fire policy. 
Federal Land Bank of Omaha v. Farmers’ Mut. Ins. Ass’n of Adams and Adjoining 
Counties.  (Ta.) : i 
(3). Statutes and ordinances. 
1£2(3)—Insurance policy, issued to meet requirements of compulsory motor vehicle insur- 
ance statute, must be construed in connection with such statute and public policy 
embodied therein. Guzenfield v. Liberty Mutual Ins. Co. et al. (Mass.) 593 
152(3)—In determining insurer’s liability under compulsory motor vehicle liability insurance 
statutes, the statutes and policy must be construed together in the light of the General 
Court’s dominant design in undertaking to deal with the subject of motor vehicle 
liability insurance. Caccavo et al. v. Kearney et al. (Mass.) 1330 
152(3)—-Statute providing life policy issued without medical examination shall not be 
defeated because of misrepresentation as to applicant’s physical condition except for 
fraud became part of insurance contract as much as if expressly incorporated. Headen 
v. Metropolitan Life Ins. Co. (N. C.) . . 
152(3)—-Statute providing that no life insurance company doing business in state may 
declare policy, not issued on payment of monthly or weekly premiums, unless it is a 
term insurance contract for one vear or !ess, lapsed for failure to pay premium 
assessed except on giving of specified notice held part of contract with resident of 
state. Fauer v. ‘Etna Life Ins. Co. (U. S.) ‘ 
152(3)—-Statutes of state in which life insurance policy was made and to be performed 
were part thereof to same extent as if expressly written into it so far as applicable. 
Trapp v. Metropolitan Life Ins. Co. (U. : 11 
§ 153. USAGES OF BUSINESS. ‘ 
153—Custom of insurance companies in handling dividend accumulations on life insurance 
policy held not binding on insured, notwithstanding general rule that evidence of custom 
is admissible upon showing that contracting parties knew of custom or that custom was 
so widespread that contracting parties must be assumed to have known of it. Pearson 
v. Massachusetts Mut. Life Ins. Co., Inc. (N. Y.) : poses, 
153—Parties to contract are not to be presumed to have intended to interpose impossible 
condition to its performance, wholly repugnant to, primary purpose expressed, and, 
when literal application of language requires such result, ambiguity is developed which 
invokes judicial discretion. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.). .1239 
§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. “ 
156(1)—Employee accepting group insurance contract made between employer and insurer 
ge by terms thereof. Equitable Life Assur. Soc. of the United States v. Hall. 
y.) AG ae ee 
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156(4)—-Marine insurance carried for account of ‘whom it may concern” covers any one 
having insurable interest in insured property at time of happening of loss. Person 
covered by marine insurance need not be known to one procuring insurance, or to 
underwriter, if insurance is carried for account of ‘whom it may concern.” The John 
Russell. (U. S.) mi ene on tee : 

156(4)—Marine policy insuring charterer for account of “whom it may concern” held not 
to cover owner’s liability for cargo loss, where, in case of legal liability coverage, as 
distinguished from cargo insurance, “assured,’’ was expressly limited to parties to 
contract. Lowery v. Connecticut Fire Ins. Co. of Hartford, Conn. (U. S.) 
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§ 158. SUBJECTS OF MARINE INSURANCE. 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 

§ 162. IN GENERAL. 

162—Where repugnant clauses of contract cannot be harmonized to give effect to both, and 
one is subordinate to principal purpose of contract, court will disregard it rather than 
= it to destroy and nullify contract. Smithart v. John Hancock Mutual Life Ins. 
0. 

§ 164. 

(1). In general. 

164(1)—Fire policy covering wearing apparel of insured and “family” held not to 
apparel of insured’s sisters, or half-brother and his family, who were not dependent 
on insured, though all constituted one household and all worked in store conducted in 
name of insured; word “family” primarily suggesting a husband and wife and _ their 
children. Franklin Fire Ins. Co. v. Shadid. (Tex.) 

§ 165. —— DESCRIPTION OF LOCATION. 

165—Clauses of fire policies on lumber yard and mill providing for coverage of lumber 
while in yards, sheds, or cars situated on premises of insured held not inconsistent 
with clear space clauses providing for maintenance of clear space of 100 feet between 
property described and mill, and excepting lumber while in clear space from coverage 
and hence lumber within space was not covered. H. D. Foote Lumber Co., Inc. v. Svea 
Fire & Life Ins. Co. and seven other cases. (La.) 

§ 175. COMMENCEMENT OF RISK. 

175—Insurer’s risk under life insurance contract commenced with completion thereof by 
payment of first premium and due delivery of policy during assured’s life, in absence 
cf contrary stipulation. Metropolitan Life Ins. Co. v. James. (Ala.) 

175—Where local life insurance agent gives applicant receipt for first premium, applicant's 
money is forwarded to home office and accepted as first payment and policy is issued 
and forwarded to local agent for delivery to insured, contract af insurance becomes 
effective upon company’s acceptance of premium and issuance of policy, notwithstanding 
policy, according to its terms, takes effect at later date. Life & Casualty Ins. Co. of 
Tennessee v. Palmer. (Ga.) ere ; , 

75—Where one whose insurable age changed on April 14, 1928, applied for life insurance 
on April 1 and requested that policy be dated April 1, and insurer conformed to 
request, insurance took effect April 1, notwithstanding application provided that insur- 
ance should not take effect until policy was delivered and first premium paid and 
applicant gave note payable May 1, for first premium but did not pay until June 20, 
as regards due date of second premium made payable in policy on July 1, 1928, since 
lower premium rate was sufficient consideration for shorter coverage effected by first 
premium. First National Bank of Hastings et al. v. New York Life Ins. Co. (Minn.).1397 
Course of dealing between insured and insurer under life insurance policy in matter 
of payment of annual premiums, reinstatements, and loans under policy, held not to 
have changed effective date of policy from day of delivery of policy to date of policy 
where not based on consideration. Scotten v. Metropolitan Life Ins. Co. (Mo.) 

175—Contract of life insurance to take effect as of date of application, conditioned on 
insurability of applicant, held not prohibited by statute. Neighbors v. Union Central 
ise Tee Coe. CROMRY . oko cs cs cs ac ale vac a me iia ne areas as : Pte 

175—Risk on accident policy, attached when policy was delivered, notwithstanding 
premium was paid with postdated check, where payment of premium was not required 
before oat of policy. Williams v. Employers Liability Assurance Corporation, 
ba. ¢€G.. S$.) ; a Wace dake ; 

§ 176. TERM AND DURATION OF RISK. 

e177 — TERM FIXED BY POLICY IN GENERAL. 

177—Temporary lay off of section hand, or leave of absence, held not to terminate employ- 
ment and insurer’s liability under group disability policy covering railroad employees. 
Prudential Ins. Co. of America v. Sweet. (Ky.). deere wees ‘ P : 

177—If insured became disabled during life of group policy, that he thereafter ceased to 
be among employees covered by policy could not destroy his right to benefits, since 
liability attached with inception of disability. Prudential Ins. Co. v. Cox. (Ky.) 

177—Mere existence of unexercised option of accepting premium under accident policy 
extending beyond period of insurance specified in policy does not operate to extend 
insurance so as to cover accident happening between expiration of insurance and ter- 
mination of option. Davis v. Mutual Ben. Health & Accident Ass’n. (OkI.)........1473 

177—Under group life policy providing for benefits, payable upon death, for total and per- 
manent disability occurring after insured ae age of 60, and that insurance would 
terminate with termination of membership of insured in employees’ association, rights 
of insured became vested when he suffered such disability after 60 and his subsequent 
loss of membership in employees’ association did not terminate insurance. Turley v 
John Hancock Mutual Life Ins. Co. (Pa.) : 


—Even if policy were deemed to have terminated February 1, 1932, where insured died 

February 27, 1932, insurance protection was still afforded beneficiary of group policy 

under provision granting grace of 31 days which insurance should continue in force. 

Powell v. Equitable Life Assurance Society of United States. (S. C.) : ; 1227 
177—Provision in group policy terminating insurance on cessation of insured’s employment 

being unambiguous and of essence must be enforced. Bradley v. Prudential Ins. 

America. (U. S.) ; 1168 


177—Wssze accident policy issued on April 
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coverage to May Ist and that subsequent monthly payments would extend policy, two 
subsequent payments held to carry policy to July Ist, as against contention that policy 
was effective up to three months of date of issue. Practice of insurer to have premiums 
operate upon accident insurance as of first of month and to treat policy issued before 
20th of month as paid to Ist of next month by first monthly payment held not fraud on 
prospective policyholder. Frysh v. Commercial Casualty Ins. Co. v. Newark, N. J. 
ye eee MED Bee eas al : 
179%. LOANS ON POLICIES. 

179%4—Where life policy provided for forfeiture on_insured’s failure to pay interest when 
total indebtedness to insurer on policy equaled its cash surrender value, insurer could 
not add interest accrued but not due to principal, so as to make indebtedness equal 
cash surrender value in order to declare forfeiture. Words ‘defaulted interest” as 
used in life policy loan agreement that policy should become void unless defaulted 
interest was paid within month after mailing of notice meant interest that was not 
paid at time it was due. New York Life Ins. Co. v. Shivley. (Ark.) ... 

17914—Insured’s failure to pay interest on notice after loan on paid-up life policy ‘became 
de, justified cancellation under policy and loan agreement, where indebtedness with 
interest exceeded cash value of policy. Insurer’s retention of dividend on life policy 
until shortly other, insured’s death did not estop it from canceling policy by applying 
cash value thereof to payment of loan, on insured’s non-payment of interest, where 
indebtedness with interest exceeded cash value and dividend was insufficient to pay 
accrued interest. Missouri State Life Ins. Co. v. Bozeman. (Ga.) 

1791%4—Where life policy provided for loans to insured at 5% interest payable in advance, 
insurer could deduct interest in advance or where it did not, could compute interest 
on amount of loan plus 5% thereof, in computing whether net cash value of policy was 
sufficient to carry net amount of insurance from date of lapse for nonpayment of 
premium to date of insured’s death. Where insurer’s construction of life policy 
provisions as to interest on loans made to insured did not meet with insured’s disap- 
proval, such construction, not being contrary to law or public policy, was binding on 
beneficiary. Penn Mutual Life Ins. Co. of Philadelphia v. Marshall. (Ga.) 

1791%4—Where insured, who borrowed upon paid-up life policy, agreed to take cash surrender 
value in settlement of debt upon default in payment of future premiums, insurer 
could not cancel its liability on default in payment of interest, since beneficiary was 
entitled to proceeds of policy minus amount of debt owing insurer. Commonwealth 
Life Ins. Co. v. Stanley. (Ky.) 

179%4—Insurer had right under life policy on proper notice to cancel policy when outstand- 
ing loan and interest thereon at date of cancellation exceeded amount of cash sur- 
render value, if insured had failed to pay interest due under loan agreement. Gen- 
erally, rights of insurer as to loans on policy are same as those of any other lender 
of money, at least as to rate of interest it may collect and mode in which it may 
enforce payment. Livingston v. Mutual Benefit Life Ins. Co. (S. C.) ope ae 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 4 : 
180—Risk of loss forms principal foundation of insurance contract, and, if no risk 


attaches, no premium, in absence of fraud, is earned. Smithart v. John ne 


Mutual Life Ins. Co. (Tenn.) 
$ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Where_ insurance agency had authority to issue policies and accept premiums in 
payment thereof, agency’s acceptance of cash to amount of difference between premium 
on new policy and credit on insured’s account of unearned premiums on canceled 
policies in other companies, held payment of premium in full, requiring insurer to 
return unearned portion of premium on cancellation of new policy. McAllister v. 
Maryland Casualty Co. (Neb.) 
(2). Time of payment. 
186(2)—Life insurance policy, under entire contract including policy and application held 
not effective until delected to insured, and date of delivery and not date of policy 
was annual anniversary date for payment of premium. Scotten v. Metropolitan Life 
Ins. Co. (Mo.) : 3 
186(2)—Premium dates, agreed to by parties in life insurance policy, were binding on 
them. Trapp v. Metropolitan Life Ins. Co. (U. S.) 
(3). Payment to agent or broker. 
186(3)—Ordinarily, insurance broker is insurer’s agent for delivery of policy and collection 
of premium. Where insurer cent policy to insurance broker for delivery to insured with 
intention that policy should be in effect but policy required payment of premium before 
it would become operative broker held authorized to receive premium. Ocean Accident 
& Guarantee Corporation, Ltd. v. Emporia Telephone Co. (Kan.) 
186(3)—-To extent that broker employed by insured to secure insurance collected from 
insured any sum in excess of only premium then due, he was net acting as agent of 
insurer, and any excess payment made to broker was not payment of any amount 
thereafter to become due to insurer. Etna Life Ins. Co. v. Harris & Reichard Fur 
Dyers, ine, (NF) 3... 
§ 197. ENFORCEMENT OF ASSESSMENT. 
(5). Trial and judgment. 
197(5)—Evidence of nonreceipt of assessment life insurer’s notices to insured to pay 
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assessment did not nullify presumption of receipt arising from i of notices, but 
left question for jury. Williams v. Northeast Mut. Ins. Ass’n. (Mo.) 

g§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 

(1). Grounds of recovery in general. 

198(1)—Premiums paid on life policy after occurrence of insured’s total disability but 
before furnishing of proof thereof to insurer are not recoverable under waiver of 
premium clause. Goldman v. New York Life Ins. Co. (N. J.) 

198(1)—Where life insurance policy was issued in violation of statute prohibiting rebates, 
insured’s remedy is not enforcement of prohibited contract, but only rescission and 
recovery of premiums paid. Neighbors v. Union Central Life Ins. Co. (Tenn.) 

(5). Avoidance or forfeiture of policy. 

198(5)—Where term accident policy gave insurer right to cancel and option to refuse 
renewal premiums, insured could not recover earned premiums paid by him, on insurer’s 
refusal to accept renewal premium. Washington National Ins. Co. et al. v. Phinizy. 
(GOs) «3:5 

(6). Actions. 

198(6)—In insured’s action for premiums under life policy cancelled by insurer, instruction 
that jury should determine whether there was breach of contract, and that if insured 
had paid all due premiums up to time of cancellation he did not breach contract, and 
if insured failed to pay premiums due insured could not recover, held not erroneous 
In insured’s action for premiums under life policy canceled by insurer, whether insured 
tendered premium payments and whether insurer improperly refused to receive them 
held for jury. National Life & Accident Ins. Co. v. Baker. (Ala.) 

198(6)—Under prayer for general relief in beneficiary’s suit on life insurance policy which 
was invalid because issued in violation of statute prohibiting rebates, beneficiary held 


not entitled to rescission and recovery of premiums paid. Neighbors v. Union Central 
Life Ins. Co. (Tenn.) . ado 


VII. Assignment or Other Transfer of Policy. 


§ 227. CONSENT OF INSURER. 
(1). Necessity of consent. ‘ 
207(1)—Contract of fire insurance cannot be assigned so as to give insured’s assignee any 
rights thereunder as against insurer without latter’s consent. Brogoitti et al. v. Walter 
al. (Ariz.) : : : : 

Under provision that fire policy should be void if assigned before loss, without 
insurer’s consent, assignment without insurer’s consent held invalid and inoperative. 
Connolly v. Providence Washington Ins. Co. et al. (Nebr.) 

(2). Sufficiency and effect of consent. 
(2)—-That soliciting agent consented to assignment of policy in behalf of fire insurer 
cannot alone support inference that he had power to do so. Stoner et al. v. First 
American Fire Ins. Co. of New York. (la.) 
207(2)—Insurer’s indorsement of consent to assignment of fire policy is void where consent 
is obtained after fire without disclosing such fact. Connolly v. Providence Washington 
Ins. Co. et al. (Nebr.) : > Se ae aS 
§ 211. DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 
211—Delivery of life policy is not essential to its assignment if assignment is delivered. 
Montgomery v. Locomotive Engineers’ Mut. Life & Accident Ins. Ass’n. (Wyo.) 
$ 213. CONSTRUCTION OF ASSIGNMENT. 
213—-Where insured in assignment of life policies stipulated that reasonable amount would 
be left for burial expenses provided he left no estate, insurer held liable for burial 
expenses to beneficiary who paid part and was assignee of other part, where insured 
left no ectate. Montgomery v. Locomotive Engineers’ Mut. Life & Accident Ins. 
Ass'n. (Wyo.) 
$ 215. TRANSFER OF SUBJECT OF INSURANCE W ITHOU T POL, Ic y. 
15—Contract of fire insurance is, in effect, contract to indemnify owner against loss, and 
does not attach to or run with land. Brogoitti et al. v. Walter et al. (Ariz.) 
§ 217. NOTICE TO INSURER. 
217—-Where policy provided that only named officers of insurer could bind it by receiving 
representations or information, presentation of policy at office of insurer with assign- 
ment indorsed thereon to some one connected with insurer held insufficient to establish 
notice to insurer of assignment, and hence assignee could not recover from insurer 
case surrender value of policy paid to insured after such presentation. Brignola v. 
Prudential Ins. Co. of America. (N. : ee 
218. RIGHTS AND LIABILITIES OF ASSIGNEES. 
none — TRANSFER AS COLLATERAL SECURITY. 
—Statute protecting beneficiary’s interest in life insurance as against insured’s creditors 
” held inapplicable to assigned policy which expressly made assignment thereof binding 
on beneficiary to extent of insured’s indebtedness to assignee at time of insured’s 
death. Ferris v. Phoenix Mutual Life Ins. Co. (N. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Employee’s absence from work because he was laid off was not “unexplained 
absence” within provision of group policy providing for cancellation of policy in case 
of unexplained absence from work for over ten days. Employee suing for total and 
permanent disability benefits under group policy was subject to policy provision con- 
ferring right on insurer to cancel policy as therein provided, since one suing on 
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229(1)—Agreement for immediate cancellation of fire policy without giving five days 
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contract made for his benefit must accept contract as made. tna Life Ins. Co. of 
PAMLECOVEs SSQON. i KROES ROR a0 5.6 bce dime stsi9:3's 5 imei Saceibe'g sw Sceibly Gas orale wala See o ESE 841 
Insurance company, issuing health policy paid up for life after 120 months could not 
cancel or refuse premiums to renew it after time for which premium was paid. Wise 

v. First National Ins. Co. (S. C.) 

—lL,ife policies returned to soliciting agent of insurer for ‘auditing purposes only could 
not be canceled by insurer without consent of insured. Mutual Life Ins. Co. 
York v. Frey. (U. S. 

229. .NOTICE TO CANCEL. 


(1). Necessity of notice. 


of 


notice 
required by policy can be made, and may be established thereof, and conduct as well 


as direct words. Insured’s acquiescence in insurer’s notice of cancellation of fire 
insurance policy, not in strict compliance with policy, will operate as cancellation 
thereof, and will work estoppel to assert that policy is still in force. McRae et al. 
v. Mercury Ins. Co. (Nebr.) : : : ; : 

(2). Sufficiency of notice in general. 


229(2)—Under automobile liability policy providing for cancellation by registered “notice 


§ 


by the company, to the assured’s address given herein, not less than 10 days’ prior to 
the effective date of cancellation” policy was canceled 10 days after notice was deposited 
in mail. McBride v. New Amsterdam Casualty Co. 


(N. J.) 
230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 


230—Statute authorizing insurer to cancel fire policy on written notice without return of 


§ 


° 


22 5—Finding that insured did not cancel marine policy authorizing cancellation 


premium if insured had not prior to date of notice actually paid premium to insurer 
or its agent who issued policy, or to broker who negotiated it, held by use of word 
“negotiated” to mean broker who obtained and finally settled term and conditions of 
policy with insurer. Where fire policy covering merchandise had been issued by insurer’s 
general agent at instance of broker who had been asked to obtain policy by second 
broker who directly represented insured but was not known to insurer or its general 
agent, insured’s payment of premium to second broker who failed to remit premium to 
insurer or its general agent held not payment to broker who “negotiated” insurance, 
and insurer’s cancellation prior to fire without return of premium was effective under 
ee = statute. Morton Furniture Co. v. Dubuque Fire & Marine Ins. 
( 

232. ACTS CONSTITUTING CANCELLATION. 


232—Insurer cannot claim that fire policy was canceled before house burned, where after 


cancellation, its agent demanded payment of premium and accepted such payment ; 
insured not having received notice of cancellation. Republic Ins. Co. v. Watson et al. 
(Tex.) 
235. EVIDENCE OF CANCELLATION. 
on ten 

days’ notice held unsupported, where evidence showed that insured  unccnditionally 
requested cancellation and insurer’s agent returned policy to insurer for cancellation. 
Union Marine & General Ins. Co., Limited v. Kuljis. (U. S.) : 1066 
236. OPERATION AND EFFECT OF CANCELLATION. 


236—Cancellation of group policy must have been made prior to time liability to insured 
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/ 


237 


attached to defeat insured’s right to total and permanent disability benefits. Under 
group policy requiring six months’ period of total and permanent disability before 
insured was entitled to benefits, insured totally disabled six months prior to suit was 
not entitled to recovery, where policy was canceled nearly seven months previous to 
bringing of suit. AStna Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) 

237. REMEDIES FOR WRONGFUL CANCELLATION. 

Whether insured in written application under group policy mistakenly gave date of 
his birth year earlier than true date held for jury. Evidence, in suit for disability 
benefits, under group life policy, sustained verdict that insured was not over sixty years 
of age at time cf injury. Insured’s cause of action for insurer’s refusal to pay 
disability benefits under group life policy accrued where insurer repudiated contract and 
denied all liability. Failure to instruct that insured could only recover amount of 
installments beginning three months after period of disability held not error, where 
suit was for full amount of policy. In suit for disability benefits under group policy. 
evidence justified verdict for insured in amount rendered by trial court. Metropolitan 
Life Ins. Co. v. Gregory. (Ark.) 

Where, in reply to letter in which insured stated that he_ was permanently and totally 
disabled, and requested blanks on which to impart information, insurer replied that it 
would get information from group policyholder, but furnished no blanks and requested 
no further information, insured held entitled thereafter to treat insurer’s reply as 
breach of contract and to maintain suit thereon. Metropolitan Life Ins. Co. v. Harper. 
(Ark.) ; 

Where policy provided for disability benefits and waiver of premiums on insured’s 
total and permanent disability, insurer’s declaration of forfeiture for nonpayment of 
premiums, notwithstanding insured’s disability, constituted renunciation of contract, 
and authorized insured to recover present value of future installments of disability 
benefits. In action for present value of future installments of disability benefits, evi- 
dence sustained verdict that insured would live out usual expectancy of life. Equitable 
Life Assur. Soc. of United States v. Pool. (Ark.) .... 934 
7—Where disability insurer repudiated its contractual obligation to ‘pay ‘disability benefits, 
some of which had already accrued, insured was entitled to treat contract as ended, 
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so far as further performance was concerned, and maintain single action immediately 
*. —re all damages occasioned by such breach. Robbins v. Travelers’ Ins. Co. 
CH. ; 2 ae ‘ ; 117 
237—Insured’s complaint seeking damages for anticipatory breach of policies containing dis- 
ability clauses stated cause if action, at least for amount of accrued disability benefits, 
where insured alleged insurer has ceased payment of disability benefits after insured 
became totally and permanently disabled. Robbins v. Travelers’ Ins. Co. (N. Y.) 1236 
237—In action for weekly sick benefit and actual and punitive damages, evidence as to 
fraudulently procuring release and canceling life and disability policy held insufficient 
for jury. Bailey v. North Carolina Mutual Life Ins. Co. (S. CG.) |... : : 
237—Insurer’s demanding premiums and, on request, canceling life policy entitling insured, 
totally incapacitated, to disability payments and suspension of premiums, held construc- 
tive fraud, justifying reinstatement of policy. To claim difference between amount 
paid and amount due when insurer wrongfully canceled life policy providing disability 
payments, insured need not tender back amount received. Suit to reinstate life policy 
providing disability payments held not barred by laches where insured, being totally 
disabled for almost three years after cancellation of policy, sued when ascertaining 
rights. Pearson v. Mutual Life Ins. Co. of New York. (Tenn.) 
§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL 
(1). In general. 

238(1)—Provision in life insurance policy for payment of cash surrender value on surrender 
of all claims thereunder without beneficiary’s consent held to authorize surrender thereof 
by insured without beneficiary’s consent. Wisconsin statute held not to require married 
woman’s consent to her husband’s surrender of life policy containing contrary reserva- 
tion. Fischer v. Northwestern Mut. Life Ins. Co. (Mich.) . : ; ; 

§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. 

239— Mortgagee, in whose favor mortgagor’s fire policy contained loss payable clause, could 
not release insurer and substitute policy of another insurer therefor without knowledge 
or consent of mortgagor. Farrington et al. v. Commercial Standard Ins. Co. et al. 
(Tex.) 1054 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Under life policy providing for cash surrender value, delivery of policy with request 
for surrender value of $181.02 by insured who was in extreme need held surrender of 
policy, warranting recovery of surrender value less outstanding loan of $102.36, and 
not face value of policy on death of insured about one month after application for 
surrender value, notwithstanding rules adopted by superintendent of insurance suspend- 
ing payment of surrender values during economic emergency unless under $100 in cases 
of extreme need, since such rules did not change contractual rights under policy. Bibbs 
v. Penn Mutual Life Ins. Co. (N. Y.) ........-.-- ; = : 

240—Fire policy providing for cancellation at insured’s request held terminated immediately 
on insured’s delivery of notice of cancellation to insurer’s authorized agent, notwith- 
standing no tender if unearned premium was made until after fire. Victory Ins. Co 
v. Schroeder et al. (Okla.) 230 

§ 241. VALIDITY OF SURRENDER. 

241—To set aside surrender of assessment insurance policy for endowment certificate on 
ground of fraud, it must be shown that false statement was made with intent that other 
party should rely thereon and that such party did rely thereon to his harm. National 
Life Co. et al. v. Wilkerson’s Adm’r. (Ky.) .. i obs seaeene ee ‘ <a 

241—As respects validity of surrender, action of insurer’s agent in forwarding insured’s 
surrender of life policy to insurer during grace period for payment of premium held 
not contrary to insured’s instructions, but compliance with his request that agent take 
care of it and get what he could for insured, so as to preclude recovery thereon. Date 
of insured’s surrender of life policy during grace period for payment of premium held 
immaterial on question of consideration for surrender, in absence of express limitation 
in policy as to when cash surrender value might be demanded. Fischer v. Northwestern 
Mut. Life Ins. Co. (Mich.) ‘ xc 

§ 242. EVIDENCE OF SURRENDER. 

242—Evidence held not to show that insured’s surrender of life insurance policy sued on 
was obtained through fraud and unfair advantage taken of his illness by ingurer’s 
agent. Fischer v. Northwestern Mut. Life Ins. Co. (Mich.) Sits , 

§ 243. OPERATION AND EFFECT OF SURRENDER. 

243—Beneficiary’s rights under life insurance policy ceased on insured’s surrender thereof 
in accordance with its terms during grace period for payment of premium. Fischer v. 
Northwestern Mut. Life Ins. Co. (Mich.) Paco 

§ 248. RESCISSION BY INSURED OR 

248—Insured, if wishing to set aside surrender of assessment policy for endowment cer- 
tificate on ground of fraud, had duty to act promptly. National Life Co. et al. v. 
Wilkerson’s Adm’r. (K 

§ 247. RESCISSION BY 

247—Option in insurance policy given insurer to refuse to accept premium held not to 
authorize termination of policy after liability attached under 
Independent Life Ins. Co. of America v. Downey. (Ky.) 

§ 249. ACTIONS FOR RESCISSION. 

249—Suit to set aside surrender of assessment insurance policy for endowment certificate, 
to secure return of endowment certificate to insurer and return of assessment policy to 
insured, being action for rescission, right to such rescission must be established by 
clear and convincing evidence. In suit to set aside surrender of assessment insurance 
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policy for endowment certificate on ground of. fraud, evidence showing alleged mis- 
representations as to amount of future assessments under assessment policy held insuffi- 
cient to justify relief sought. National Life Co. et al. v. Wilkerson’s Adm’r. (Ky.) 
249—It will be presumed in insurer’s suit to rescind life and disability policy for proved 
material misrepresentations by insured in application that contract was made in 


ance thereon, in absence of facts showing contrary. New York Life Ins. Co. 
Brandwene et ux. (Pa.) 


1185 


reli- 
v. 
IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 252. REPRESENTATIONS. 
e253; IN GENERAL. 
253—Where facts represented were untrue, were known by insured to be untrue, were 
made to deceive insurer, and insurer relying thereon was deceived into issuing policy, 
policy is void. Citizens’ Ins. Co. v. Whitley. (Ky.) 
Obligation to deal fairly and honestly rests equally on all parties to accident and 
health policy. Commercial Casualty Ins. Co. v. Schmidt. (Md.) 
Material misrepresentations in application for life policy, if made with intent to defraud, 
or if matter misrepresented increases risk, though not made with intent to 
will avoid policy. Domico v_ Metropolitan Life Ins. Co. (Minn.) 77 
Insurer may secure cancellation of insurance contract, execution of which was 
induced by insured’s fraudulent misrepresentations. New York Life Ins. Co. v. 


999 


187 
265 


defraud, 


Brandwene et ux. (Pa.) ; Bk ets Oftaes 999 
§ 254. —— FALSITY. 
254—False representation in negotiating policy does not defeat recovery thereon under 
statute, unless made with intent to deceive. McCann v. Reeder et al. (Wash.) ......1547 
§ 255. —— MATERIALITY. 
233—As regards assured’s breach of conditions of automobile indemnity policy, ordinarily, 
any misrepresentation bringing about issuance of policy on reduced premium rate is 
“material.”” Brooks Transp. Co. Inc. v. Merchants Mutual Casualty Co. (Del.) 
Fact is “‘material to risk’? only when insurer, acting in accordance with usual custom 


of insurers, would not have issued policy had it known fact. Citizens’ Ins. Co. 
Whitley. (Ky.) 


Misrepresentations 


255- 
Vv. 


in application for accident and health policy are ‘‘material’’ if 
they are such as would reasonably form material factor in estimating chances of loss 
or outlay on insurance. Question of materiality of misrepreserntations in application for 
accident and health insurance is whether misrepresentation of true facts would reason- 
ably have affected determination of acceptability. Commercial Casualty Ins. Co. v. 


Schmidt. (Md.) ba zd seat Nd a aunt hci Cea Sere e arches Gime tn Ged ec letes 
-Misrepresentation is ‘“‘material’? so as to defeat life policy if it would naturally and 
reasonably influence insurer and induce it to decline application. Interstate Life & 
Accident Co. v. Potter. (Tenn.) ; : 
Misrepresentation by insured in application for life insurance, about any matter of 
sufficient importance to naturally and reasonehly influence judgment of insurer in 
making contract, constitutes misrepresentation which increases risk of loss, and avoids 
policy. In determining whether false representations in application for life insurance 
policy, increased risk and avoids, policy, it is immaterial that misrepresentation related 
to matters which did not contribute to cause of insured’s death. National Life & 
Accident Ins. Co. v. American Trust Co. (Tenn.) 477 
255—Every fact untruly stated in application for fire policy is “material representation” if 
insurer’s knowledge or ignorance thereof would naturally influence insurer’s judgment 
in making contract. Perry et ux. v. Continental Ins. Co. (Wash.) ......... 1315 
$ 256. —— EFFECT OF MISREPRESENTATION. 
(1). In general. 


256(1)—Recovery cannot be had on life insurance policy, issued without medical examina- 
tion, where fraud in procurement thereof is alleged and found by jury on competent 
evidence. Potts v. Life Ins. Co. of Virginia. (N. C.) or : 


(2). Knowledge and intent of applicant. eae 
256(2)—False representations made to insurer which are material to risk defeat recovery 
on life policy issued thereon, though representations were made innocently. Ford v. 
Commonwealth Life Ins. Co. (Ky.) ; 


256(2)—Insured’s false answers or false voluntary statements, if material to risk, will 
avoid policy, irrespective of insured’s knowledge of their truth. Citizens’ Ins. Co. 
v. Whitley. (Ky.) 


256(2)—Life policy may be canceled for untrue statements made by insured in good faith 


if misrepresentation materially affects insurer’s assumption of risk. Prudential Ins 
Co. of America v. Ashe et ux. (Mich.) ee 


set A ee will not void life policy unless insured knew they were false 
or unless they are concerning matters of which insured must be charged with 
knowledge. Kirk v. Metropolitan Life Ins. Co. (Mo.) ‘ = 


256(2)—False representation as to material matter in application for life insurance policy 
is generally sufficient to avoid polig, though made in good faith. Jefferson Standard 
Life Ins. Co. v. Stevenson. (U. S.) a, 5 639 

§ 257. CONCEALMENT. 

§ 258. IN GENERAL. 


258—Insured’s failure to disclose conditions affecting risk, of which he is aware, makes 
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life policy voidable at insurer’s option. Concealment becomes fraudulent only when 
party having knowledge of facts owes duty to disclose them. Prudential Ins. Co. of 
America v. Ashe et ux. (Mich ) 

258—Insurer’s issuing ship repairer’s liability policies for period antedating issuance ‘of 
policies held entitled to rely on repairer and its broker, acting as repairer’s agent in 
applying for insuranee to make known to insurers fact of accident preceding issuance 
of, but covered by, policies, and all other facts material to risk. Where ship explosion 
occurred while provisional binders for ship repairer’s liability insurance, delivered by 
repairer’s broker to insurers, were awaiting acceptance by insurers, fact that repairer 
did not disclose to insurers, before final closing of insurance, fact that such loss, 
covered by proposed insurance, had already occurred held sufficient ground for equity 
court to decree cancellation or rescission of policies issued for period antedating issuance 
of policies. Duty of applicant for insurance to communicate to insurer facts material 
to risk is independent of intention and is violated by fact of concealment, even where 
there is no design to deceive. Where insured, knowing that agent is about td procure 
insurance, withholds information of loss and obtains insurance without disclosing such 


informaton, there is manifest fraud avoiding policy. Hanover Fire Ins. Co. v. Norse 
Dry Dock & Repairs Co. (N 


260. - MATERIALTY. 
260—Failure to disclose material fact is fraudulent when insured knows or ordinarily 
prudent person would have known it to be material to risk. To avoid policy for 
f-audulent concealment, facts alleged to have been concealed must be material to risk. 
Citizens’ Ins. Co. v. Whitley. (Ky.) : 
260—To avoid payment, under fire policy, there must be fraudulent concealment cf material 
fact. Scottish Union & National Ins. Co. v. Mundv. (Ky.) 
$ 262. FRAUD OF FALSE SWEARING IN OBTAINING INSURANCE. 
62—False representations by insured in application for life insurance will not 
unless insured was guilty of either legal or actual fraud in making representations. 
Where facts involved in questions in application for life insurance are presumably 
within personal knowledge of insured, and are such that insurer would naturally have 
contemplated that insured’s answers represented actual facts, insured is guilty of legal 
fraud if representations be false, notwithstanding absence of intent to deceive. State- 
ments and representations made by insured in application for life insurance, with reck- 
less disregard of their truth, are equivalent to those ne false in character. 
Illinois Bankers’ Life Ass’n v. Theodore. (Ariz.) S “e ; 
Willfully false representations in unattached application, where furnishing actual 
basis on which life policy was issued. will ordinarily avoid policy on theory that 
insurance was fraudulently procured. Metropolitan Life Ins. Co. v. Bugg. (Ga.) 53 
Provisien for forfeiture of fire policy for ‘false swearine” contemplates that swear- 


ing shall be knowingly and intentionally false and not through mere mistake. Knight 
v. Boston Ins. Co. (N. J.) 


J 1040 
263. WARRANTIES. 
264. — IN GENERAL, 
(1). In general. 
264(1)—In insurance law ‘“‘warranties’’ are statements or conditions, forming part of con- 
tract whereby insured contracts as to existence of certain facts, literal truth as te 


which is essential or validity of contract. Trinity Universal Ins. Co. v. Winter et al. 
(Tex.) 


avoid policy, 


1369 


265. - DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
°_TDNifference exists between obtaining contract of life 
tion of fact. and existence 


Chorney v. Metropolitan Life Ins. Co. (R. I.) 


insurance through misrenresenta- 
of that fact as condition upon which contract is dependent. 
1003 

§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS 

265—Insured’s answers to questions of medical exantiner, which answers examiner placed 
in applications for life policies, held “representations” not “warranties.’”’ Sirgany wv: 
Equitable Life Assurance Society of United States. (S. C.) 1428 

§ 268. - EFFECT OF BREACH. 

268—Rule that policy covering building and personalty therein is indivisible so that voiding 
of risk on building voids insurance on personalty is subject to modification by sub- 
sequent conduct of parties operating as practical construction of policy, or by way of 
waiver or estoppel. Wutzke et al. v. County Fire Ins. Co. of Philadelphia. (Mich.) 789 
Statutory provision relating to effect of misstatement made in procuring life insur- 
ance policy held inapplicable to condition contained in policy. Chorney v. Metropolitan 
Life Ins. Co. (R. TI.) 

(3B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—-Statement by insured that automobile is model of specified year is material and, if 
false, voids fire policy. Misrepresentations by insured of year model of automobile, its 
trade-name, and actual cost held material, and voided fire policy. Butler v. Rhode 
Island Mut. Liability Ins. Co. (R. I.) 

280—Automobile theft insured held not liable under policy where wrong motor number 
was given. Trinity Universal Ins. Co. v. Winter et al. (Tex.) 

§ 282. TITLE OR INTEREST OF INSURED 

(1). Construction and effect of provisions of policy. 

282(1)—Stipulation in fire policy that insured must be sole and unconditional owner. or 

owner of fee-simple title to ground on which building was lccated, held valid. Where 
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ownership of insured property was other than sole and unconditional ownership as fire 
policy provided, policy was void. Franklin Fire Ins. Co. v. Holmes. (Ark.) 
222(1)—-False representation by tenant ir common, or other part owner, that he was sole 
and unconditional owner of property insured, would avoid fire policy; such misrepre- 
sentation being material to risk. Alfred v. Bankers’ & Shippers’ Ins. Co. et al. 
(Tenn.) 5 ss ney fasts CoA EERE ue lk ae Ginna ts Re PCG TERE aeRO CGT aN Attn eee aio eed eb taicetahatae 
282(1)—-Acceptance of fire ‘policy “containing provision that it should be void if insured’s 
interest was not unconditional and sole ownership held to amount to representation 
that title and ownership were as stated. Purpose of sole and unconditional ownership 
clause in fire policy is to avoid assumption of risk for those whose lack of interest 
in property might induce carelessness or wrong-doing in its use or preservation. 
Alfred v. Bankers’ & Shippers’ Ins. Co. et al. (Tenn.) 7 
282(1)—-Agent for undisclosed principal could not recover on fire policy for loss of 
property of such undisclosed principal, where policy provided insured had unconditional 
and sole ownership of property. Rule that one dealing with agent acting for undisclosed 
principal is bound by contract is subject to exception that he is not so bound when 
contract involves elements of personal trust and confidence, and fire insurance contract 
comes within such exception. Fire insurance contract is personal in its nature, and 
insurer is entitled to know whose property he is insuring. Intention of insured, under 
fire policy providing for insured’s unconditional and sole ownership of property to insure 
property of all members of household, and insured’s assertion of right to collect for 
such loss, did not render policy void, but policy still covered property of insured. 
Franklin Fire Ins. Co. v. Shadid. (Tex.) ee ore 5 . 
282(1)—Provision for fire policy requiring unconditional and_ sole ownership should be 
construed strictly against insurer. London & anenennee Ins. Co., Limited v. Higgins 
et al. (Tex) ; pb Cott ake aight Oe ana eae 
(2). Character of title or interest in general. 
282(2)—Decree canceling later correction deed for grantor’s incompetency would not 
affect title under the prior deed intended to be corrected as respects title of insured. 
Franklin Fire Ins. Co. v. Holmes. (Ark.) aia ; 
282(2)—Whether insured’s ownership cf premises was by paper title or by adverse 
possession held immaterial, as respects — under fire policy. Scottish Union & 
National Ins. Co. v. Mundy. (Ky.) ; : gi te tig 
282(2)—-That father owning estate in courtesy and children owning fee subject thereto 
were all included in fire policy as owners held’ not ground for forfeiture, where there 
were no incumbrances and agent ey informed as to facts. McLain et al. v. Atlas 
Assurance Co. Limited. (Mo.) 
2)—Facts held to show that insured was owner of airplane and ‘there fore had insurable 
interest therein entitling him to recover on fire policy for loss of airplane destroyed 
by fire. That employer paid for airplane, held not conclusive that airplane was not 
owned by employee, so as not to entitle employee to recover on fire policy, taken in 
his name, for loss of airplane destroyed by fire. Newman vy. North River Ins. Co. 
of New York. (Pa.) elolis aris iad Eb are eee Patol deere eee ee. 
282(2)—-Warranty in fire policy that insured was sole and unconditional | owner of oats 
held not breached because of mortgage thereon, and interest in another who paid a 
judgment rendered against insured. As respects interest in another than insured to 
secure a debt incurred by reason of such other’s advancing money to pay off a judgment, 
sole ownership provision of fire policy held ineffective where policy provided that breach 
of warranty would void policy unless otherwise provided by agreement indorsed thereon, 
and certificate of insurance covered property owner or held by insured in trust, or on 
commission, or on joint account with others, or sold but not delivered. Potomac Fire 
Ins. Co. v. Turner. (Tex.) — re , ‘ 
2)—Where insured is unconditional and sole owner of all property covered by fire 
policy except small amount thereof of trivial value, policy is valid and enforceable 
as to property owned, notwithstanding stipulation requiring unconditional and _ sole 
ownership. London & Lancashire Ins. Co., Limited v. Higgins et al. (Tex.).. 
(5). Title in husband or wife. 
5)—Fire policy delivered to husband named therein as insured and remaining in his 
possession until destroyed in fire, without attachment of riders showing wife’s interest 
in insured property, held void because husband was not sole owner of property. Palma 
et ux. v. National Fire Ins. Co. of Hartford et al. (N. Y.) 


5)—Tenant by entirety is not “sole and unconditional owner,’ within fire policy 
provision. Tenant by entirety cannot recover on fire policy issued on his representation 
that he was sole and unconditional owner. If it could be said that husband, who 
was tenant by entirety, was for all practical purpose life tenant, as regards right 
to issuance of fire policy as sole and unconditional owner, he was not owner of 


ground in fee simple as required by policy. Alfred v. Bankers’ & _— Ins. Co. 
et al. (Tenn.) 


222(5)—Undisputed evidence that dental and his wife occupied insured oreperts as heane- 
stead, and that wife died leaving children, before policy was issued, precluded recov- 
ery on fire policy requiring insured to be sole and unconditional owner. Providence 
Washington Ins. Co. v. Whitley. (Tex.) 
(6). Effect of mortgage or other lien. 
282(6)—Warranty in fire policy that insured was sole and unconditional owner of oats 
held not breached because of mortgage thereon, and interest in another who paid a 
judgment rendered against insured. Potomac Fire Ins. Co. v. Turner. (Tex.) 
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§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—-Automobile insurance policy, in view of mortgage outstanding at time of execution 
of policy and at time of loss, held void, where mortgage was not specifically described 
in policy as required. tna Ins. Co. v. Commercial Credit Co. (Ky.) 
(3). Existence and nature of incumbrances. 
2£3(3)—Mortgage, incumbering insured corn from date of its execution before issuance of 
fire policy until after fire destroyed corn, constituted breach of policy provision that 
policy should be void if insured property “be or become incumbered by a chattel 
mortgage’”’ even if parties to mortgage verbally arranged that it should not become 
effective until later date or not at all. Morrison v. Fidelity Phenix Fire Ins. Co. 
(Mo.) : 
283(3)—Where fire policy covering truck provided that loss should be payable to assured, 
and named person, as their interest appeared, and that there were no liens or incum- 
brances, that such named person was legal owner of truck under conditional sales 
agreement with confession of judgment attached thereto did not constitute breach of 
warranty barring action on policy. Ronca et al. v. British & Foreign Marine Ins. Co., 
Limited, of Liverpool, England. (Pa.) 
283(3)—Under automobile fire insurance policy taken out by dealer in secondhand auto- 
mobiles, automobiles subject to equitable mortgage to third party who financed dealer’s 
operations held not covered by policy. Fountain v. Importers & Exporters Ins. Co. 
of New York. (Wis.) ; ee 
286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
86—Warranty in messenger and interior robbery policy that “assured has not sustained 
nor received indemnity for any loss or damage by burglary, theft or robbery within 
the last five years,” held unambiguous and to prevent recovery where such loss had been 
sustained, though no indemnity therefor had been received. Sirvint v. Fidelity & 
Deposit Co. of Maryland. (N. Y.) ... 
286—Statement in application for fire policy 
material representation, falsity of which barred recovery on policy. Perry et ux. v. 
Continental Ins. Co. (Wash.) cece 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 290. AGE. : 7 
290-—Statements as to age and fact of having other life insurance in application for insur- 
ance are material and, where statements are warranties and untrue, policy is voided. 
Glou v. Security Ben. Ass’n. (Pa.) ...... be awe 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Questions, in application for life insurance, regarding spitting of blood and change 
of residence for health purposes, are matters of fact within knowledge of insured, and 
not of opinion, and answers were of character on which insurer had right to rely. 
Illinois Bankers’ Life Ass’n v. Theodore. (Ariz.) 
291(1)—-Falsity of insured’s representations in application 
merely took social drink of intoxicants four or five times during year, that he had 
never been inmate of sanitarium, and that he had never had any ailment of nervous 
system, held to have increased risk of loss, and, therefore, avoided policy. National 
Life & Accident Ins. Co. v. American Trust Co. (Tenn.) ; ’ 
291(1)—Answers in application for life policies should receive liberal interpretation favoring 
insured where insurer claims misrepresentations. Prudential Ins. Co. of America v. 
Winn. (U. S.) estates j Pose eae aes ; 
291(1)—Terms ‘“‘good health,” “‘illness,’”’ and “disease” in application for insurance must 
be considered, not in light of scientific technical definition, but in light of insured’s 
understanding in connection with which terms are employed in examination. Mutual 
Life Ins. Co. of New York v. Frey. (U. S.) 
(3). Knowledge and intent of applicant. 
291(3)—-Where question in application for life insurance is of such nature that reasonable 
man would know that it represented merely opinion of insured regarding his physical 
condition, there must be actual intent to deceive and bad faith by insured to avoid 
policy. Illinois Bankers’ Life Ass’n v. Theodore. (Ariz.) 
291(3)—Insured’s misrepresentation as to health will not avoid life policy unless willfully 
or knowingly made with intent to deceive. National Life & Accident Ins. Co. v. 
Threlkeld. (Ark.) ea prada’ ‘i ary teenie 
291(3)—Failure of applicant for life policy to disclose facts regarding his health of which 
he is ignorant is not ground for avoiding policy. Domico v. Metropolitan Life Ins. 


Co. (Minn.) 


291(3)—Untrue answers made with knowledge of facts relating to applicant’s physical 
condition and personal medical history avoids disability benefit contract, attached to 
life policy, where material to risk and contract would not have been issued if truth 
had been told. Scott v. New England Mut. Life Ins. Co. (Nebr.) 


(4). Representations as to the existence of specific diseases. 
291(4)—Application for life policy stating that applicant had asthma occasionally, and 
containing words “thas none” in place for physician’s name, held sufficient to put 
insurer on inquiry concerning seriousness of ailment and physicians employed. Colum- 
bian Mut. Life Ins. Co. v. Harrison. (Miss.) 
291(4)—False statements in deceased’s application for life insurance that he had not con- 
sulted physician within past five years and had never had disease of kidneys held 


1611 


§ 
z 


he 


1131 


1358 


1315 


1369 


1369 


924 


77 





The Insurance Law Journal, Vol. 83 


fraud on insurer, requiring cancellation of policy on refund of premiums. Goldman 
v. New York Life Ins. Co. (U. S.) . ; Si ween S 
291(4)—Misrepresentations, in application for life insurance, as to existence of tuberculosis, 
from which insured died four months later, held material to risk, precluding recovery 
on policy, absent estoppel. Metropolitan Life Ins. Co. of New York v. Hart. (Va.) 
(5). Good or sound health. 
291(5)—Term “good health’ within life policy means that insured is free from disease 
which would seriously affect general soundness of his system, and that he has not 
been attended by a physician for serious ailment. Prudential Ins. Co. of America 
v. Ashe et ux. (Mich.) 
291(5)——Beneficiary could not recover on assessment life policy where both ke and insured 
knew that insured had suffered from heart disease, of which insured died shortly 
after issuance of policy, for more than a year before application for insurance, in 
which it was stated that insured was in good health, Damgaard v. South Dakota 
Benev. Soc. (S. D.) ; ; : ; 
291(5)—‘Continued good health” is lative term manifestly relating to representations made 
by insured in application and medical examination as to his health. Mutual Life Ins. 
Co. of New York v. Frey. (U. S.) 
(6). Serious or temporary diseases. 
291(6)—Arthritis, inflammation of muscles, influenza, and diseased tonsils, for which 
insured consulted and was treated by physicians within five years before applying for 
policy, sought to be rescinded for fraudulent representations that he had consulted 
but one physician for mere cold in head during such time, held material matters, of 
which he should have informed insurer. New York Life Ins. Co. v. Brandwene et ux 
(Pa.) : 
291(6)-—Applicant’s false statements in application that he has never had any “serious 
illness” or specified diseases will not render life policy void unless diseases suffered 
were permanent, habitual, and constitutional affections, having some bearing on _ his 
general 
(Tenn.) ee Be 
(7). Injury or bodily infirmity. ; A 
291(7)—-Misrepresentations in application for accident and health policy stating applicant 
had never been disabled when he has successfully claimed disability and was receiving 
compensation from government held material to risk. That insured’s chest condition had 
no part in injury from accident for which he claimed insurance was immaterial on 
question whether misrepresentations made in application for accident and health policy 
were material to risk. Commercial Casualty Ins. Co. v. Schmidt. (Md.) ie 
291(7)—“Bodily infirmity” sufficient to avoid accident policy by its omission frcm _application 
must produce some real defect amounting to inroad on physical health or impairment 
of bodily or mental powers. Small scars left on insured’s ankles by gasoline burns, 
but not affecting use of limbs or feet, or normal span of life, or physical health, 
were not material to risk, and did not constitute “infirmity” sufficient to avoid accident 
policy. McClure v. World Ins. Co. (Neb.) 
292. MEDICAL ATTENDANCE. 

Word “physician” within application avoiding life policy if applicant consulted physician 
after medical examination and before delivery of policy means legally licensed physician 
or doctor of medicine, and excludes chiropractor. New York Life Ins. Co. v. Modzelewski. 
(Mich.) oak 

—Where insured had not suffered from or had medical treatment for illness for which 

she sought recovery on policy previous to application for insurance, her failure to state 

in application that she had been treated by doctor for temporary indisposition within 

last five years held not ground for canceling policy. Anthony v. Teachers’ Protective 

Union. (N. C.) Sera 

292—-Statements, in application for life insurance policy issued without medical examination, 
that insured had never consulted phyician or been in hospital, were material. Potts 
v. Life Ins. Co. of Virginia. (N. C.) < 

292—-Untrue answers made with knowledge of facts relating to applicant’s physical conditio 
and personal medical history avoids disability benefit contract, attached to life policy, 
where material to risk and contract would not have been issued if truth had been told. 
Scott v. New England Mut. Life Ins. Co. (Nebr.) oie ss 
Physician’s testimony, that insured when he consulted physician was sick, is privileged, 
if involving expert determination after consultation, but is not privileged if relating 
to condition which was plein to observation of laymen. Question asked physician, 
whether insured was sick at time he consulted physician, held properly excluded as 
relating to privileged communication, where physician testified that he practiced as a 
diagnostician and made general physical examination of insured at his office. Lande 
v. Travelers’ Ins. Co. (N. Y.) oi ary 
Insured’s statement in application for life and disability policy that he had consulted 
doctor but once in past five years for cold in head held deliberately false and 
fraudulent, so as to justify rescission of policy, in view of three periods of total 
disability. suffered by him, and his frequent consultations with doctor referred to, 
during such period. New York Life Ins. Co. v. Brandwene et ux. (Pa.) y 

292—It was duty of applicant for life insurance to answer questions propounded in appli- 
cation fully and frankly respecting previous disease and consulting physicians therefor. 
Interstate Life & Accident Co. v. Potter. (Tenn.) 

292—Insurance applicant’s false statements that he had 
certain ailments nor been 
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examined or treated him barred recovery on life policy, though he entered hospital prin- 
cipally for examination and observation. Aitna Life Ins. Co. of Hartford, Conn. v. 
Perron. (U. S 
92—Representations by negative answers . uestions in life. policy ‘application whether 
insured had had operation, had been >. fe or had consulted physicians, were 
as to facts materially affecting risk, “ah where they were false, policy was voidable 
at insurer’s option, and, where insurer elected to cancel policy beneficiary could not 
recover. New York Life Ins. Co. v. Stewart. (U. S.) 

292—Insured’s false statement in application for life insurance ‘policy that she had received 
no medical attention within five years held material representation barring recovery 
on policy. Statement in application for life insurance policy sued on that insured, 
who died of tuberculosis had given birth to child within five years, did not bar defense 
that representation that she had received no medical attention during such time was 
untrue in that she received such attention because of condition of her lungs. Statement 
of name of insured’s physician in application for life insurance policy sued on did 
not bar defense of falsity of representation that insured had received no medical 
attention for five years, though insurer could have learned contrary from such physician. 
Jefferson Standard Life Ins. Co. v. Stevenson. (U. S. 

292—-Insured’s false answers, to specific questions in application for health and accident 
policy, that no previous application for insurance had been declined, that his habits 
were temperate, and that he had received no medical treatment within past five years, 
held material to risk and barred beneficiary’s action where application, made part of 
policy provided that any false statement, made with intent to deceive or materially 
affecting acceptance of risk or hazard assumed, should bar recovery. Inquiries, in 
application for health and accident policy, expressly addressed to declination of pre- 
vious applications for insurance, temperance of insured’s habits, and medical treatment, 
made insured’s answers material to risk. Insured’s false answers to questions, in 
application for health and accident policy, expressly addressed to medical treatment 
and declination of prior applications for insurance, held material as matter of law. 
Dudgeon v. Mutual Ben. Health & Accident Ass’n. (U. S.) 

292—-False statements in deceased’s application for life insurance that he had not consulted 
physician within past five years and had never had disease of kidnevs held fraud on 
insurer, requiring cancellation of policy on refund of premiums. Goldman v. New 
York Life Ins. Co. (U. S.) . 

§ 294. MARRIAGE. 

294—-Falsity of statement of insured that person designated as beneficiary was his wife held 
not to invalidate life insurance contract, since relationship of beneficiary to insured was 
immaterial to contract. Katona v. Colonial Life Ins. Co. of America. (N. J 

3 297. HABITS. 

297—Generally, insured’s statements in application for life insurance in answer to question 
regarding use of intoxicating liquor are material to risk. Insured’s false statements in 
application for life insurance, regarding consumption of intoxicating liquors, increases 
risk of loss and avoids policy, if reasonably and naturally calculated to affect insurer’s 
judgment regardless of whether or not use of liquor contributed to insured’s death. 
Falsity of insureds representations in application for life insurance, that he merely 
took social drink of intoxicants four or five times during year, that he had never been 
inmate of sanitarium, and that he had never had any ailment of nervous system, held 
to have increased risk of loss. and therefore, avoided policy. National Life & Accident 
Ins. Co. v. American Trust Co. (Tenn.) 

297—Insured’s false answers, to specific questions in application for health and accident 
policy, that no previous application for insurance had been declined, that his habits 
were temperate, and that he had received no medical treatment within past five years. 
held material to risk and barred beneficiary’s action where application, made part of 
policy, provided that any false statement, made with intent to deceive or materially 
affecting acceptance of risk or hazard assumed, should bar recovery. Inquiries, in 
application for health and accident policy, expressly addressed to declination of 
previous applications for insurance, temperance of insured’s habits, and medical treat- 
ment, made insured’s answers material to risk. Dudgeon v. Mutual Ben. Health & 
Accident Ass’n. (U. S.) 


§ 300. PREVIOUS APPLICATIONS FOR INSURANCE. 

300—Insured’s false answers, to specific questions in application for health and accident 
policy, that no previous application for insurance had been declined, that his habits 
were temperate, and that he had received no medical treatment within past five years, 
held material to risk and barred beneficiary’s action where application, made part of 
policy provided that any false statement, made with intent to deceive or materially 
affecting acceptance of risk or hazard ‘assumed, should bar recovery. Inquiries, in 
application for health and accident policy, expressly addressed to declination of previous 
applications for insurance, temperance of insured’s habits, and medical treatment, made 
insured’s answers material to risk. Insured’s false answers to questions, in application 
for health and accident policy, expressly addressed to medical treatment and declination 
of prior applications for insurance, held material as matter of law. Dudgeon v. 
Mutual Ben. Health & Accident Ass’n. (U. S.) 

§ 301. OTHER EXISTING INSURANCE. 

301—Statements as to age and fact of having other life insurance in application for insur- 
ance are material, and, where statements are warranties - untrue, policy is voided. 
Glou v. Security Ben. Ass’n. (Pa.) a 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenac’? 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 

§ 309. ——- EFFECT OF BREACH. 

309—Where parties entered conditional agreement for fire insurance, it is immaterial 
whether breach of condition increases hazard, as regards insurer’s right to deny liability, 
Buonanno et ux. v. Springfield Fire & Marine Ins. Co. (R. I.) 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE 

(1). In general. 

310(1)—Insured’s breach of conditon or warranty, justifying avoidance of policy by insured, 
does not operate automatically to forfeit or avoid policy, but gives insurer right to 
= either to continue or to terminate policy. MacKay v. Aitna Life Ins. Co. 
(Conn.) 

310(1)—“‘Suspension” of insurance policy is not synonymous with “cancellation” thereof 
unless by agreement or otherwise two terms are to be considered as one. Provision 
providing for suspension of insurance policy upon named conditions will be enforced, 
and suspension provision may be self-executing, so that suspension automatically occurs 
when agreed event happens, without any affirmative act on part of insurer. Federal 


Land Bank of Omaha vy. Farmers’ Mut. Ins. Ass’n of Adams and Adjoining Counties. 
(Ta.) 


‘ 


(2). Nonpayment of premiums or assessments. 
310(2)—Liife policy provision stipulating against termination of policy without notice where 
loan thereon with interest equaled cash value held not to preclude termination without 
notice for failure to pay premiums, notwithstanding loan on policy was outstanding. 
Insurer has no obligation to give notice of lapse of life policy on nonpayment of 
premiums, absent statute stipulation in policy, or established course of dealing. Penn 
Mutual Life Ins. Co. v. Fiquett. (Ala.) 
310(2)—Insurer which did not issue separate accident policy and did not maintain separate 
department writing accident insurance held not required to give notice of forfeiture 
of life policy for nonpayment of premiums. Wall v. Mutual Life Ins. Co. of New 
York. (Ta.) <ata ; ieee atten ete Be Se as : 
310(2)—-Insurance policy provisions regarding delinquency are not self-executing, where 
policy requires affirmative act of insurer to render delinquency effective. Policy of 
mutual insurance is not suspended by insured’s failure to pay assessment when due 
unless so provided hy statute, by charter, or by-law of insurer, or by condition in policy 
itself. Where suspension of policy is not authorized by statute, constitution or by-laws 
of insurer, or by insurance certificate, there can be no suspension of policy so far as 
authority therefor arises from provisions of contract itself. Insurer’s by-law provision 
that insurer should not be liable for loss on nonpayment of assessments unless other- 
wise provided by agreement indorsed on policy did not authorize suspension of fire 
policy for nonpayment of assessment, in view of cancellation provision of policy. 
Insurer's by-law provision providing for its nonliability upon insured’s nonpayment of 
assessments and upon insurer’s giving of notice as required by law held not self- 
executing, and hence did not suspend fire policy for nonpayment of assessment, in 
absence of notice of cancellation. Federal Land Bank of Omaha v. Farmers’ Mut. 
Ins. Ass'n of Adams and Adjoining Counties. (Ia.) 
310(2)—Notices to insured relating to due and unpaid premium on life insurance policy 
and intention to cancel policy subject to terms thereof, where notices did not conform 
to statute, held ineffective to terminate insurance contract upon nonpayment of premium. 
Pedersen v. United Life Ins. Co. of Kansas. (Kan.) 
310(2)—-Where co-operative insurance association at time of fire had not excluded insured 
from association for nonpayment of assessment, had not entered cancellation of policy 
on its records, and not served notice of cancellation on insured, policy held in force 
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at time of loss. Lobdell v. Broome County Farmers’ Fire Relief Ass’n. (N. Y.)..1044 


310(2)—Where by-laws of mutual fire insurance association provided that nonpayment 
of assessments when due should render — void until paid, member who sustained 
fire loss while in default could not recover from association, though no notice of 
cancellation of policy was given. Geddes v. Geena Grange Fire Relief Ass’n. (Ore.) 

310(2)—Where life policy lapsed for nonpayment of premium, statutory notice to insured 
of forfeiture of policy for nonpayment of outstanding loan held not required as condition 
precedent to application of reserve value to payment of loan. Neighbors v. Union 
Central Life Ins. Co. (Tenn.) 

310(2)—-Statute providing that no life insurance company doing business in state may 
declare policy not issued on payment of monthly or weekly premiums, or unless it is 
a term insurance contract for one year or less, lapsed for failure to pay premiums 
assessed except on giving of specified notice, prevents lapse because of nonpayment 
of premium on policy within statute, unless statutory notice is given. Where life 
policy providing for payment of yearly premiums was modified by contract of parties 
so as to provide for payment of monthly premiums, giving of statutory notice was not 
essential to declaring policy lapsed for nonpayment of premiums. Fauer v. Etna 
Lite Ins; Co. (U.-'5,) - 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(1). In general. 

311(1)—Right of third party injured by motorist to recover directly from insurer on lia- 

bility policy held not defeated by motorist’s admission of fault, notwithstanding policy 
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provided insured should not voluntarily assume liability, since injured person was not 
party to admission. U-Drive-It Car Co., Inc. v. Friedman et al. (La.) ; 
311(1)—Fraud or collusion which under statute constitutes defense available against injured 
persons suing automobile liability insurer is not necessarily synonymous with insured’s 
7 «< Spamceengl within policy. Medico v. Employers’ Liability Assurance Corporation. 
e rat ake a 
311(1)—Third party injured ‘through ‘act of insured under automobile liability policy, held 
entitled, under clause in policy, to same rights and to be under same liability as 
insured when seeking indemnity under policy. Phelan v. New Amsterdam Casualty Co. 
(Wyo.) ; ; ken an PD ae 
(3). Mortgagees and their assignees. 
311(3)—Under standard mortgage clause contained in fire insurance policy, conveyance of 
insured property without insurer’s consent, thereby avoiding policy as to grantee, held 
not to defeat mortgagee’s interest. Brogoitti et al. v. Walter et al. (Ariz.) 
311(3)—-Neither insured, nor holder of first security deed, could recover on fire policy 
with New York standard mortgagee clause in favor of holder of first security deed, 
where existence of second security deed was not disclosed to insurer, who*was ignorant 
thereof, and policy required sole and unconditional ownership and made sole and uncon- 
ditional ownership requirement applicable to interest of holder of first security deed. 
Mechanics’ Ins. Co. v. Goodwin et al. (Ga.) . 
311(3)—Where fire policy issued to mortgagor provided that no recovery could be had for 
loss caused by design of insured, mortgagees claiming under loss payable clause could 
not recover for burning of insured building by mortgagor. Carlile et al. v. Home 
Mut. Ins. Ass’n of Carroll County. (Ia.) 1022 
311(3)—Under open mortgage clause, mortgagee is appointee of insured owner to receive 
payment according to mortgagee’s interest, and breach of condition of policy by mort- 
gagor precluding recovery by him prevents recovery by mortgagee. Under standard 
mortgage clause, mortgagee is party to insurance policy, and to extent of his 
interest and insuring provisions is as much the insured as owner, and hence is 
not affected by acts or neglects of mortgagor invalidating policy as to latter. 
Mortgagor’s failure to submit extent of loss to arbitration as required by policy after 
notice of election to arbitrate by insurer did not affect rights of mortgagee under 
standard or union mortgage clause, in absence of notice of election to arbitrate to 
mortgagee. Royal Ins. Co. v. Ward et al. (Ky.) 
311(3)—Insurer may make independent contract with mortgagee whereby insurance payable 
to mortgagee shall not be invalidated by any act or neglect of mortgagor, and it 
makes such contract when standard mortgage clause is incorporated in policy. Howe 
v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. (N. Y.) 1045 
311(3)—Standard mortgagee clause attached to tornado policy held to constitute oe KE 
contract between mortgagee and insurer. Reeder v. Twin City Fire Ins. Co. U.S.) 163 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 322. CHANGE IN OCCUPANCY OF BUILDING. 
222—-Where fire policy insured house while occupied by owner or tenant as dwelling, 
change of occupancy from owner to tenant held not to breach condition of policy 
requiring occupancy by owner. Republic Ins. Co. v. Dickson. (Tex.) 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)-—One moving into house for few days under agreement to pay rent later held 
“tenant” and “occupant” within provision of fire policy for forfeiture in case of 
vacancy of more than 60 days. Tenant’s occupation of house under agreement to pay 
rent satisfied provision of fire policy requiring occupation within 60 days preceding fire, 
without regard to whether rent was paid with money given tenant by owner or was 
not paid at all. Home Ins. Co. of New York v. Steinberg. (Ky.) 
323(1)—Provision in fire policy avoiding insurance if insured premises are vacant or 
unoccupied beyond stated time is valid. Republic Ins. Co. v. Dickson. (Tex.) 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—“‘Vacant” and “unoccupied,” as used in order, modifying fire policy, held not 
synonymous, unoccupied being limited to its narrower significance of human activity. 
Presence of broken bedstead in garret of destroyed house held insufficient to prevent 
its being vacant within fire policy. Jelin v. Home Ins. Co. (U. S.) 
323(3)—-Where__ standard fire policies insured premises as a hotel and provided against 
cessation of occupancy for more than ten days, cessation of all business on premises, 
which were in charge of caretaker who slept there nights, prevented recovery on 
policies. Sternberg v. Merchants’ Fire Assur. Corporation et al. (U. S.) 1013 


(4). Temporary absence of occupancy. 
323(4)—Fire policy held not void on theory house was “‘vacant” where insured was away 
temporarily intending to return shortly, since “vacant” ordinarily means entire aban- 
donment. Fire policy held enforceable as against contention insured dwelling was 
“unoccupied” for more than 30 days, where insured was away temporarily. Dwelling 
house is ‘“‘occupied’” when human beings habitually live there, but is “unoccupied” 
when not used for living purposes or customary place of human habitation, but tem- 
porary absence of occupant will not render building “unoccupied” so as to void fire 
policy. Republic Ins. Co. v. Watson et al. (Tex.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Where insurer under fire insurance policy never consented to transfer of property 


1615 


Fo BREET ILS SEL ey 





The Insurance Law Journal, Vol. 83 


to remote grantee and had not accepted latter as insured, fire policy held void as 
against remote grantee. Brogoitti et al. v. Walter et al. (Ariz.) 
(2). What constitutes change of title or interest in general. 
328(2)—-As respects charge of interest, contract between maker of note and payee thereof 
to deliver automobile as security for note held mere executory agreement to pledge 
automobile as security, affording basis for equitable lien in favor of payee, enforceable 
when payee performed contract. Mere executory agreement by insured to pledge auto- 
mobile as security for note held not such “change of interest” in ownership of auto- 
mobile as would terminate theft insurance policy upon mere execution of agreement. 
Execution of contract to deliver automobile as security for note, and delivery of cer- 
tificate of title and switch key, where insured retained possession and absolute control 
of automobile held not valid pledge as basis for terminating theft insurance policy on 
ground of “change of interest.’”” Automobile Underwriters Ins. v. White. (Ind.) os cena 
228(2)—As respects claim of increase of hazard, vendors, suing for cancellation of contract 
for sale of mortgage premises and restoration to possession thereof on vendee’s default, 
held entitled to balance of proceeds of fire policy, covering house thereon, after satis- 
faction of mortgage debt under rider insuring vendors’ interest. Fire association, volun- 
tarily insuririg interest of both vendors and vendee if realty in house destroyed by fire 
before trial of vendors’ suit to cancel contract for vendee’s default accepted risk of 
absolute title passing to vendors, and could not avoid liability to latter on ground of 
increased hazard and breach of conditions thereby. Brown et al. v. Northwestern 
Mutual Fire Ass’n. (Wash.) ed 
(15). Entire or severable contracts. 
328(15)—Insured mortgagors could, after loss of realty by mortgage foreclosure, recover 
for loss of personalty insured under fire policy covering both real and personal prop- 
erty, where insurer’s agent knew of insured’s loss of premises when he wrote insur- 
ance on barn for unexpired term of policy by means of indorsement rider attached to 
policy and accepted premiums from insured. Wutzke et al. v. County Fire Ins. Co. 
of Philadelphia. (Mich.) Reena 
(13). Levy of execution or other process. 
328(13)—Insured held entitled to recover under fire policy making policy void if execution 
or order of sale was issued and insured property was posted for sale, notwithstanding 
insured property was levied upon and notices of sale were posted, where levy and sale 


occurred before date of execution of policy. Potomac Fire Ins. Co. v. Turner. (Tex.) 
§ 330. INCUMBRANCES. 


(1). In general. 


330(1)—Execution and delivery of valid mortgage on insured’s property without consent of 
insurer would void fire policy. Hoover et ux. v. First American Fire Ins. Co. of 
New York. (Ta.) 

330(1)—Policy providing that property is free from incumbrances is not invalidated by 
insured’s failure to disclose incumbrance, where insurer makes no inquiry and existence 
of incumbrance was not material to risk. Citizens’ Ins. Co. v. Whitley. (Ky.) 187 

330(1)—Under provision in automobile theft policy voiding policy if either of two chattel 
mortgage notes was not completely paid on or before 10 days after maturity thereof, 
insured’s failure to pay one installment on each note within 10 days after maturity 
thereof did not void policy. Commercial Standard Ins. Co. v. Harper. (Tex.) 1137 

(3). Renewal or change in form of incumbrance. 

330(3)-—Transfer of chattel mortgage notes by mortgagee whose interest was protected 
by automobile theft policy, did not violate provision therein voiding policy if any 
change was made in notes otherwise than by payment thereof. Commerical Standard 
aoa “CGs vw. Bieter: CTE) so cacasie ries pees : 1137 

§ 332%. ——— 

3321%,—Where assured breaches warranty in automobile indemnity policy respecting place 
where automobile will be principally used and breach is not waived, such breach con- 
stitutes defense preventing recovery on policy. Brooks Transp. Co., Inc. v. Merchants’ 
Mutual Casualty Co. (Del.) bale ote ib ears dcr aahante os a 323 

332%4—Motorist executing affidavit admitting his fault in accident and setting forth that 
affidavit was made solely for purpose of determining civil liability did not assume such 

liability. Provision in automobile liability policy that insured shall not voluntarily 

assume any liability held not to prohibit admission of fault since to ‘‘assume liability” 

is to contract an obligation, and to “admit fault” is merely to admit truth of a fact 

from which liability may flow. U-Drive-It Car Co., Inc. v. Freidman et al. (La.) 

333. SPECIAI, CAUSES INCREASING RISK. 

(1). In general. 

333(1)—Under fire policies providing that they should be void if gasoline was “kept, used, 
or allowed on insured premises” knowledge, acquiescence, or consent by insured or 
some one under his control was essential to avoid policies. Bringing of gasoline upon 
insured’s premises by an incendiary without insured’s knowledge does not avoid fire 
policies under provision that policies should be void if gasoline was kept, used, or 
Ss on premises, or if the fire hazard was increased. Knight v. Boston Ins. Co. 
CN F) : ; 

§ 334. PRECAUTIONS AGAINST LOSS. 

(2). Employment of watchman. 

334(2)—That substitute or temporary watchman participated in burglary cf store. where 
temporary watchman was not on duty as such at time, but was familiar with alarr 
system, held not to relieve insurer from liability under burglary nolicy where substitnte 
or temporary watchman’s participation in robbery did not 
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bility under burglary, insurer, having issued drafts in partial settlement of loss with- 
out knowledge that substitute or temporary watchman participated in burglary, could 
not defeat liability on drafts on ground drafts were issued under mistake of material 
fact. Fidelity & Deposit Co. of Maryland v. Pettis Dry Goods Co. (Ind.) 
(3). Notice of sickness of animal insured. 
334(3)—Insured’s failure to immediately report to insurer injury which did not cause 
horse’s death did not avoid policy insuring race horse against death. Insurance Co. 
of North America et al. v. Hopper. (Ky.) : : 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(1). Nature, validity, and operation in general. 
335(1)—Iron-safe clause must be complied with to authorize recovery on fire policy covering 
stock of merchandise. La Hood v. National Union Fire Ins. Co. (La.) 
(2). Taking inventory. 
335(2)—Insured could recover on fire policy notwithstanding required inventory of oats 
at beginning of each season was not taken, where policy was executed on March Ist, 
fire occurred fourteen days later, and evidence did not disclose that any season began 
during life of policy. Insured complied with provision of fire policy requiring insured 
to keep books showing exact quantity deposited on his premises, where books furnished 
such information from date of policy until cate of fire fourteen days later. 
Fire Ins. Co. v. Turner. (Tex.) 
(3). Keeping hooks of account. 
335(3)—While “substantial compliance” with iron-safe clause of fire policy is sufficient, for 
compliance to be substantial, the records kept must enable insurer to ascertain with 
reasonable certainty amount of goods on hand at time of fire and to test with like 
certainty correctness of accounts delivered to it. La Hood v. National Union Fire Ins. 
Co. (La.) 
335(3)—Provision 
beld sufficiently complied with if jury, as practical men and women, could determine 
loss from books kept by insured. Zalik v. Employers’ Liability Assurance Corporation. 
(Minn.) 
§ 336 ADDITIONAL INSURANCE. 
(1) In general. 
Provision in fire policy excluding liability in event of other insurance held valid 
Effect of provision in fire policy excluding liability in event of other insurance must be 
considered in connection with New York standard mortgage clause thereto attached. 
New Hampshire Fire Ins. Co. v. Farmers Mutual Fire Ins. Ass’n. of North Carolina. 
tN. C.) ‘ ; 
(1)—Warranty clause in Lloyd’s policies as to other like insurance in another named 
company places Lloyd’s liability upon same conditions, except as to amount of insur- 
ance, as those of policy mentioned in warranty clause, so that a material variance 
between the two policies will void Lloyd’s policy, but such variance does not arise as 
to matters on which Lloyd’s policy is silent. Effect of substitution of monthly reporting 
policy in lieu of policy for specific insurance must be determined in light of established 
principles of insurance law. Federal Credit Bank of Baltimore v. Globe & Rutgers Fire 
Ins. Co. (U. S.) . a a aeeen acl es ‘ 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUNDS OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—-If premiums on life policy were paid otherwise than as required by policy, insurer 
had right to proceed as for Nonpayment of premiums, if policy requirement was not 
z waived by agent with authority. National Life & Accident Ins. Co. y. Baker. (Ala.) 
849(1) Provision in mutual fire insurance association’s by-laws that nonpayment when 
due of assessments levied against certificate holders should render policies null and 


void until paid held to mean that protection afforded by policies should be suspended 
during default, and was distinguishable’ from i 


empowering directors to annul policies for % 
Oregon Grange Fire Relief Ass’n. (Ore.) 1048 
349(1)—Where policy specifies day on which premium is to be paid but does not specify 
hour of payment, default in payment does not occur before midnight of such day. 
Pacific Mut. Life Ins. Co. of California v. Harris. (Tex.) _ 
349(1)—Premium on life insurance policy held not in default until expiration of grace period 
U's) for payment of premiums. Johnson vy. Mutual Life Ins. Co. of New York. 
349(1)—-Under application providing that life policy should not be “in force” until approval 
of application payment of first quarterly premium and delivery of policy whereupon 
policy should ‘become effective’? upon date stipulated therein, policy lapsed for non- 
payment of premium within 31 days’ grace period from date of premium which was 
fixed in policy as of date preceding its delivery, though premium was paid within 31 
days from date of delivery of policy. Moreau v. Massachusetts Mutual Life Ins. Co. 
(U. S.) ; ee Grseaks eeerbenting he tundeas ; .1154 
& 350. STATUTORY PROVISIONS. 
(1). In general. 
350(1)—Statute providing that no life insurance company doing business in state may 
declare policy, not issued on payment of monthly or weekly premiums, or unless it 1s 
a term insurance contract for one year or less, lapsed for failure to pay premiums 
except on giving of specified notice, must be construed strictly i 
Fauer v. ‘Etna Life Ins. Co. (U. S.) 
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EXTENSIONS OF TIME FOR PAYMENT. 
: - BY AGENT OR BROKER. 

358—General agent has authority to waive payment of premiums, notwithstanding clause in 
application that no one except insurer’s president, vice president, secretary, or assistant 
secretary has power to make or modify contract or to extend time for paying premium. 
If general agent in extending credit for premium acted personally instead of on behalf 
of company, he was agent of insured and in absence of showing that general agent 
made some arrangements with company respecting matter, premiums could not be con- 
sidered as paid so as to bind insurer. Gaines v. Berkshire Life Ins. Co. (Mo.) 

358—Local or soliciting agents of life insurance company, as such, have no authority to 
extend credit to insured in payment of premiums, to waive payments provided for in 
policy, or to extend time of payment. North Carolina Bank & Trust Co. et al. v. 
Pilot Life Ins. Co. (N. C.) bio a RE 
General insurance agents who had authority y to give credit also had authority to extend 
time for payment of premium on accident policy beyond date first agreed upon, and 
whether they did so could be proven by paral. Williams v. Employers Liability Assur- 
ance Corporation, Ltd. (U. S.) Ease 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

$ 360. —— IN GENERAL. 

(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Life policy held to have lapsed as to double indemnity provisions for nonpayment 
of premium, since rule that insurer must apply dividends in its hands to payment of 
premium to avoid forfeiture was inapplicable, where cash dividend had been otherwise 
applied before policy lapsed. Equitable Life Assur. Soc. v. Roberts. (Ala.) 

360(3)—-Insurer must not permit life insurance policy to lapse if it has sufficient funds of 
insured in its control to pay premiums. Metropolitan Life Ins. Co. v. Stewart. (Ark. 

260(3)—Insurer could not escape liability for total and permanent disability under industrial 
policy on ground that payment of premiums during six months after commencement of 
disability was condition precedent, where insurer had in its possession sufficient funds 
belonging to insured to have paid premiums, Insurer having funds in its possession 
belonging to insured must use such funds to avoid forfeiture for ae of pre- 
miums. Missouri State Life Ins. Cc. v. Foster. (Ark.) ..... 

360(3)—Certificates under industrial policies were not forfeited for nonpayment ‘of premiums, 
where insurer had in its possession sufficient funds belonging to insured to have paid 
premiums. Missouri State Life Ins. Co. v. Withers. (Ark.) 5 

360(3)—-Where insured exercised option to leave dividends under life policy with insurer 
to accumulate as interest-bearing savings fund, insurer was not obligated or authorized 
to apply accumulated dividends on unpaid premiums so as to continue policy in force 
after alleged forfeiture and until death of insured. Elton v. Northwestern National 
Life Ins. Co. (Minn.) 

360(3)—-As respects insurer’s duty to apply dividends to premiums, where insured exercised 
option to make annual premium payment on life insurance policy, insurer would have 
no right to violate express agreement between it and insured by charging quarterly 
premium which would be larger than one-fourth of annual premium. Under provisions 
of life insurance policy relating to dividends and payment of premiums and under non- 
forfeiture clause, insurer held authorized to use dividend to pay premium installment, 
even though insured had selected annual premium basis for policy. Where insured 
elected to pay premiums on annual basis and to have dividend applied in reduction of 
premiums, annual dividend held not “dividend accumulation” within nonforfeiture 
clause, which was applicable to payment of quarterly premium so as to keep policy 
in force. Pearson v. Massachusetts Mut. Life Ins. Co., Inc. (N. Y.) . 

360(3)—As respects contention of insurer’s duty to apply dividends to prevent forfeiture 
of policy, insurer, upon lapse of life policy for nonpayment of premium, held not 
entitled to make disposition of accrued dividend other than payment to insured in cash. 
Provision in life insurance policy making accrued dividend payable in cash if policy 
lapses held not in violation of statute. Current dividend accrued at lapse of life policy 
for nonpayment of premium held not applicable to payment of loans outstanding against 
policy, where insured had not exercised option to so apply dividend. Current dividend 
accrued at lapse of life policy for nenpayment of premium held not applicable in partial 
payment of current premium because insurer had previously accepted current dividends 
in part payment of current premiums. Neighbors v. Union Central Life Ins. Co. 
(Tenn. ) 

(4). Payment of check, draft, or order. 

360(4)—-Fact that insurer’s general agert entered insured’s check on agent’s records as pay- 
ment, issued receipt as for cash, and sent his personal check to insurer did not con- 
stitute payment of premium to insurer, so as to render it liable where insured’s check 
was worthless and insurer, on being so notified, had returned premium to general agent. 
Hare et al. v. Connecticut Mut. Life Ins. Co. of Hartford, Conn. (W. Va.) 

$. 361, — TO AGENT OR BROKER. 

361- ~Condition in suspended insurance contract that it shall again become effective after 
stipulated period on full compliance with terms of reinstatement, if insured is then in 
good health, is valid. Sovereign Camp, W. O. W. v. Lambert. (Ala.) 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Insured employee held entitled to recover disability benefits under industrial policy 


notwithstanding nonpayment of premiums subsequent to causation of injury. Missouri 
State Life Ins. Co. v. Foster. (Ark.) 


362—Insurer failing or refusing to furnish forms whereby insured could make proof of 
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disability entitling him to waiver of premiums could not complain because proofs 
were not made. Illinois Bankers’ Life Assur. Co. et al. v. Lane et al. (Ark.) 931 
362—Under group policy providing for waiver of premium upon receipt of evidence of 
disability during the continuance of insurance where insured employee became disabled 
during period when premiums due were paid up but did not offer proof of disability 
until thereafter, employee’s administrator could not recover on employee’s certificate. 
7Etna Life Ins. Co. v. Allen. (Ga.) ; aan ane . 
As respects excuse for nonpayment of premiums, where policy gave right to participa- 
tion in dividends on payment of second year’s premium, insurer had no duty to give 
notice of amount of dividend due on policy at end of first year. Wall v. Mutual Life 
Ins. Co. of New York. (Ia.) 
362—Insurer, which under life policy agreed to waive premiums falling due after approval 
of proof of total permanent disability, held not required to waive premiums falling due 
during three months’ period after total disability commenced, where disability was not 
in fact permanent and was under policy not presumed permanent until such three 
months’ period expired. New York Life Ins. Co. v. Gunn. (Ky.) oa as biarabacs aang 
Insurer’s assertion that premium on life insurance policy was due one month before 
it was actually due, and that policy could not be revived unless insurability was shown, 
held wrongful, and relieved insured from. thereafter paying or tendering premium to 
keep policy in force. Scotten v. Metropolitan Life Ins. Co. (Mo.) 
362—Under life policies providing that insurer agreed to pay insured’s premiums, if insured 
became totally and permanently disabled and furnished proof satisfactoy to insurer of 
such disability, insured’s right to waiver of further premiums began with occurrence 
of disability, and entitled insured’s widow to premiums paid by insured after disabilty 
but prior to furnishing of proof of such disability. Stahl v. American Nat. Assur. Co. 
(Mo.) 
2—Waiver 
insured’s total disability satisfactory to insurer is condition precedent to right to claim 
waiver of premium payments on life policy; mere happening of total disability without 
proof thereof being insufficient. Goldman v. New York Life Ins. Co. (N. J.) 
Where life policy authcrized insurer, on assured’s death, to deduct “‘unpaid” portion 
of current premium, but required waiver of premiums during total and permanent dis- 
ability, and assured died while totally and permanently disabled avd efter insurer had 
waived first quarterly installment of current premium, insurer held not entitled, when 
paying death claim, to deduct premium for last three-quarters of current policy year. 
Liberoff v. Security Mut. Life Ins. Co. (N. Y.) 
362—Provision of life policy for payment of one-half amount thereof in event of insured’s 
blindness on company’s receipt of due proof of loss, and that “thereafter no further 
premiums will be required” held to waive premiums from date of disability, not from 
date of proof thereof. Shapiro v. Metropolitan Life Ins. Co. (N. Y.) 1220 
302—Ljife policy which provided, as condition of waiver of payment of premiums upon 
insured’s disability, that proof of disability should be furnished before default in pay- 
ment of premiums, held canceled by insured’s failure to furnish proof of disability 
arising from causes originating since issuance of policy, or to keep premiums paid. 
Bank Sav. Life Ins. Co. v. Milan. (Tex.) ‘ 
-Under life policy providing for watver of premium upon proof of total and permanent 
disability of insured, proof of total and permanent disability held required to be fur- 
nished before default in payment of premiums, as condition precedent to waiver of 
premiums. Proof of total and permanent disability of insured before default in payment 
of premiums, required to be given as condition precedent to waiver of premiums on life 
policy, held excused, where performance of condition precedent was impossible by reason 
of physical or mental incapacity of insured. Johnson v. Mutual Life Ins. Co. of New 
York: (J. S.) Bae ; esha a aaa : ; 
Where insured hecame totally and nermanently disxbled «n February 9. 1931, hefore 
attaining 60 years of age, but failed to pay monthly premium due on May 9, 1931, 
though given more than 15 days’ notice, or any monthly premiums thereafter. and 
died on October 27, 1931. and insurer was given no notice until after November 7 
1931, when it was advised of insured’s death from cancer after lingering illness, tot! 
disahility benefits held not to have prevented lapse of policy. Faver vy. A®tna Life 
Ins. Co. (U. S.) 
363. RIGHTS OF INSURED AFTER DEFAULT. 
364. —— IN GENERAL. 
Insurer, on insured’s default in payment of monthly premiums under participating 
life policy. held not entitled to require insured to make election between stinulated 
options available. on default, until ascertainment of divisible surplus accruing to 
insured which might be used to pay premiums, and notice of amount thereof. Metro- 
politan Life Ins. Co. v. Stewart. (Ark.) . 
364—Act making life policies issued by legal reserve life insurance companies nonforfeitable 
after three years’ premiums have been paid held applicable to industrial life insurance 
companies, though act does not expressly refer to such companies as required by 
another act passed by same legislature. Life insurance company organized under legal 
reserve laws of New York, and which issued life policies on which reserves accumulated, 
held “legal reserve life insurance company” within act making life policies issued by 
legal reserve life insurance companies nonforfeitable after three years’ premiums have 
been paid. Succession of Watson v. Metropolitan Life Ins. Co. (La.) = a8 1386 
364—As respects default, rights of parties under life insurance policy are determined at 
time of death of insured. Owens v. Reserve Loan Life Ins. Co. (N. C.) . reese ee 


1619 


1181 





The Insurance Law Journal, Vol. 83 


364—-Beneficiary held entitled to face amount of life insurance policy, less insured’s unpaid 
indebtedness to insurer, on insured’s death, under most favorable option in policy, 
provisions of which for deduction in amount of extended insurance in proportion of 
such indebtedness to cash value was void, under Missouri statute as construed by 
Missouri Supreme Court. Trapp v. Metropolitan Life Ins. Co. (U.S.) 

$ 365. —— REINSTATEMENT. 

(1). In general. 

365(1)—-Where reinstatement agreement extended payment of annual premium on joint life 
policy until May 6. 1933, and one cf insured died on February 6, 1933, failure to pay 
premium due on May 6, 1933 did aot bar action on policy. Illinois Bankers Life 
Assn. et al. v. Hamilton. (Ark.) Se De aslae Pte 

365(1)—Person affixing signature to instrument such as application for reinstatement of 
life insurance, will be prima facie presumed in absence of proof of fraud, to have 
sitended thereby to authenticate and become bound by contents of instrument signed. 
Insurance company’s acceptance of application for reinstatement of life policy which 
had lapsed for nonpayment of premiums did not create new contract, but waived 
default occurring in original contract. New York Life Ins. Co. v. Tedder. (Fla.) 

365(1)—Insured seeking on last day of grace, policy loan to pay premium but never paying 
difference between premium and loan value, and later applying for reinstatement of 
policy forfeited for nonpayment of premium and accepted dividend check, and waiting 
over three years before suing, held not entitled to reinstatement. Hutson v. Metro- 
politan Life Ins. Co. (N. C.) ; ‘ 

365(1)—Incontestable clause in life insurance policy gives insurer absolute right to take 
action to set aside policy for fraud in its procurement or reinstatement at any time 
during contestable period.’ Perkins v. Prudential Ins. Co. of America. (U. S.) 

365(1)—Clause in life policy providing for reinstatement of policy, upon due proof, not 
later than six months after due date of premium in default, that insured was totally 
and permanently disabled on due date and has been continuously disabled since that date, 


held operative only during insured’s lifetime. Johnson v. Mutual Life Ins. Co. of New 

York. (U. $.) ; ; 
(2). Condition 

365(2)—-Where joint life policy with incontestable two-year clause had been in force more 
than two years before lapse and more than two years after reinstatement false state- 
ments as to health in reinstatement application did not bar recovery, though reinstate- 
ment agreement alone provided they should, where policy provided for reinstatement 
upon satisfactory proof of insurability and payment of past-due premiums. IIlinois 
Bankers Life Assn. et al. v. Hamilton. (Ark.) ets td ; 

365(2)—-Court must assume that materially false statements in application to reinstate 
life policy, signed by insured, were made by insured, as they were represented therein 
to have been made, in absence of proof to contrary, and that insured was therefore 
bound thereby. Insurance company’s waiver of default by reinstating life policy which 
has lapsed for nonpayment of premiums did not bind company if obtained by fraud. 
New York Life Ins. Co. v. Tedder. (Fla.) ‘ 

365(2)—In action on industrial life policy claimed by insurer to have lapsed, evidence 
showed that insurer had previously and on occasion in question required nothing more 
than payment of premiums for reinstatement after lapse, and therefore had waived pro- 
vision requiring evidence of insurability at time of reinstatement. That receipt for life 
policy premiums paid after lapse indicated they were accepted conditionally and would 
be applied only if insured was in good health was not controlling where insurer waived 
evidence of insurability. Hayes v. Louisiana Industrial Life Ins. Co. (La.) 

365(2)—Insured’s statement to agent thot he was in good health and concealment of fact 
that he had been ill with pleurisy, was beiug treated for fistula, had finished treatment 
for lumbago, and had condition indicating tuberculosis, held such misrepresentation of 
facts as voided reinstatement of life policy. Insured’s statement to agent that he was 
in good health held to avoid reinstatement of policy as “false statement materially 
affecting acceptance of risk’? where insured had suffered pleurisy, fistula, and lumbago, 


and eo signs of tuberculosis. Prudential Ins. Co. of America v. Ashe et ux. 
(Mich.) 


365(2)—-Insirer has right to rescind reinstatement of life policy procured by fraudulent 
representation as to insuved’s health. Goldman v. New York Life Ins. Co. (N. J.) 
365(2)—Where court below found that insurer knew statements as to health in application 
for reinstatement were false, that plaintiff intended to perpetrate fraud, and _ that 
insurer's agent had no actual or apparent authority to reinstate lapsed policy, agent’s 
alleged statement to insured that his illness and treatment by physician did not matter 
held not to preclude rescission of reinstatement. Equitable Life Assurance Society of 
United States v. Klein et al. (Pa.) 2 x3 
Insured was not bound to tender premiums to renew lapsed health policy after 
ice from insurer that policy would not be continued and premiums accepted unless 
ver of liability for disability from certain causes was signed. Wise v. First National 
om. & Cc) 

Insured, falsely stating in application for reinstatement of life insurance policy 
that he had no illness or medical treatment since policy was issued, was guilty of 
fraud, warranting rescission of reinstatement, though he did not know of seriousness 
of his condition. Insured, signing application, containing certification that answers to 
questions therein were true, for reinstatement of life insurance policy. adopted answers 
as his own, so as to authorize rescission of reinstatement for fraud in making false 
answers, though he did not write them or know what they were when he signed applica- 
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tion. Insurer seeking rescission of reinstatement of life insurance policy for fraud 
must return to beneficiary premiums paid after reinstatement. Insurance company did 
not waive right to set aside reinstatement of life insurance policy during contestable 
period by its local agent’s acceptance of premium, with knowledge of insured’s bad 
health, before such fact came to knowledge of company itself, especially where policy 
provided that no agent could waive forfeiture. Perkins v. Prudential Ins. Co. of 
America. (U. S.) ; : ; 
365(2)—-Parties could contract in application for life policy that reinstatement in case of 
lapse of policy, should take place only upon evidence of insurability satisfactory to 
insurer. Beneficiaries of life policy could not recover where application therefore made 
evidence of insurability satisfactory to insurer condition of reinstatement, insured’s 
application for reinstatement was approved in ignorance of her death two days pre- 
viously, and there was no proof of its deposit in United States mails before insured’s 
death. Rivers et al. v. New York Life Ins. Co. (Wash.) 156 
365(2)—-Insured’s false representations regarding his health, inducing insurer to reinstate 
lapsed life policy, constitute defense to beneficiary’s action on policy. Mohar v. Con- 
tinental Life Ins. Co. (W. Va.) : .1235 
366. ELECTION BETWEEN RIGHTS. 
Notice to insured that life insurance policy was placed on paid-up basis in stipulated 
amonnt upon defanit in pavment of premiums held essential element of acquiescence, 
in absence of which insured was not estopped to assert that policy continued in force. 
Scoiten v. Metropolitan Life Ins. Co. (Mo.) 97 
366—Under life policy giving insured option of demanding cash surrender value within 
13 weeks of lapse, insured held without right to demand cash surrender value after 
expiration of 13 weeks, since statute making policy nonforfeitable does not require 
» insurer to pay cash surrender value. Sanders v. Life Ins. Co. of Virginia. (La.) 1394 
366—Letter of insured asking that insurer allow 90 days in which to pay premium was 
not request for payment of cash value as contemplated by policy. Owens v. Reserve 
Loan Life Ins. Co. (N. C.) ; : ‘ aad . 1412 
366—Where life policy grants insured three months to choose option in case of default and 
neither state statute nor policy specifies the option to be compulsory in case insured 
dies within three months without having made election, law will enforce option most 
advantageous to beneficiary. Jeske v. Metropolitan Life Ins. Co. (Pa.) 
Life policy with nonforfeiture provision for automatic paid-up insurance, in absence 
of insured’s exercise, within 90 days after default, of option for alternative nonfor- 
feiture provision, held enforceable solely as paid-up policy, though beneficiary, after 
insured’s death, without making election, and within 90 days of default, asserted 
claim for extended insurance. Bumpus v. Life & Casualty Ins. Co. of Tennessee. 
(Tenn.) 
Where insured refused proposal of insurer’s agents for use of policy dividends in 
partial payment of note to agents to whom he was indebted, stating he was going to 
have every nickel applied towards paying policies as far as it would carry them. such 
statement, communicated to insurer, held too indefinite to serve as direction to insurer 
to apply dividend to purchase of extended insurance or in any other way. Provision in 
participating life policy, that, on failure to pay premium, policy should 1 pse and its 
value be applied under clause providing for use of “surrender value” in purchase of 
extended insurance, held not to require dividend to be automatically applied to pur- 
chase of extended insurance, and was not in conflict with provision making dividerd 
payable in cash if policy lapsed. In clause in participating life policy, 


referring to 

application of surrender value to purchase of extended insurance on default in pre- 
mium, provision that accumulations of dividends might be applied to increase term of 
extension held i pplic ble to current dividend where no ortion to accumulate dividends 
had been exercised. Where insured under participating life policy gave no direction 
respecting application of dividend declared on premium due date, and dividend was 
therefore, under policy, payable in cash on lapse of policy for nonpayment of premium, 
dividend held not applicable in reduction of amount advanced against policy so as to 
increase surrender value to sum _ sufficient to extend insurance until after death. 
Williams v. Union Central Life Ins. Co. (U. S.) 

 96F, - INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Nonforfeiture clause, providing that, if life policy “‘shall lapse’ for default in 
premiums, insured should receive either automatic extension of insurance for pre- 
scribed period, at expiration of which time “insurance shall cease” or paid-up policy, or 
cash surrender value, held to automatically create extension of insurance where insured 
defaulted premium payments and failed to elect either of two other options within time 
provided. Life insurer, applying cash value of policy, on default in payment of pre- 
miums, to payment of loan and automatically extended insurance held not liable on 
policy thereafter lapsing before insured’s death. Penn Mutual Life Ins. Co. v. Fiquett. 
(Ala.) 

367(1)—Provision in lapsed life policy for application of reserve must be carried out, 
policy contains no such provision or contains several optional provisions and none have 
been selected by insured, then reserve must be applied for extended insurance. Suc- 
cession of Watson v. Metropolitan Life Ins. Co. (La.) ....... 1386 

367(1)—Insurer held estopped to deny facts as stated in letter 
if certain premium was not paid, policy would have extended term value for certain 
period. Mathews v. Mutual Life Ins. Co. of New York. (N. Y.) 990 

367(1)—Under life policy where cash value of policy at time of default. less indebtedness, 
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would have purchased term insurance for face of policy for eight months, and insured 
died within three months after default without making election, beneficiary held entitled 
to such term insurance. Jeske v. Metropolitan Life Ins, Co. (Pa.) 
367(1)—Reinstatement of level premium life insurance policy, entitling owner to continu- 
ance of insurance for original amount as term insurance on written request and pre- 
sentation of policy for indorsement within three months after due date of premium in 
default, restored old policy instead of creating new one. Trapp v. Metropolitan Life 
Ins. Co. (U. S.) ‘ 
367(1)—-Where insurer issued circular which became part of industrial life policies and 
granted accidental death benefits except on lapsed policies running under extended insur- 
ance, insurer held not liable for such benefits on lapsed policies under state statute 
providing that extended insurance should be such as is specified in policy, if not less 
than face amount insured thereby; ‘‘face amount” being face values specified in policies 
plus dividend additions postdating lapse, and exclusive of accidental death benefits. 
Valenti v. Prudential Ins. Co. of America. (U. S.) 
(2). Amount available to purchase extended insurance. 
367(2)—As regards amount of extended insurance due under policy after failure to pay 
premiums, statement in life policy of guaranteed loan and surrender value held not 
intended to definitely fix amounts thereof, but was simply guaranty that such values 
would not be less than amounts stated; true cash surrender value of policy being 
determined by amount of reserve apportioned thereto under another paragraph. Lamar 
Life Ins. Co. v. Minor. (Miss.) 
367(2)—Under life policy providing that extended insurance without action by insured in 
default should be for term, which balance after deducting indebtedness from net value 
of extended insurance would purchase, where cash surrender value exceeded indebted 
ness on loan but indebtedness exceeded net value of extended insurance, policy was not 
automatically extended. Owens v. Reserve Loan Life Ins. Co. (N. C.) 
€7(2)—In participating life policy, option te have dividends applied to purchase of “‘pa‘d-up 
additions” held not ecvivelent to option for use ef dividends ‘o procure ‘extended 
insurance.’ Statements and “cash surrender voucher” sent by insurer to insured under 
participating life policy held not to evidence admission or agreement to apply current 
dividend on lapsed policy in reduction of amount advanced against surrender value of 
policy so as to raise surrender value to sum sufficient to extend insurance until after 
death. Statute requiring life policies to secure to insured, on default after three years’ 
premium payments, insurance of net value “equal to reserve at date of default on 
policy, and on any dividend additions thereto,” held not to require insurer, on premium 
default, to apply current dividend, in addition to policy reserve, to purchase of extended 
insurance, since words “dividend additions’ do not. mean dividends, but paid-up addi- 
tional insurance purchased with dividends. Williams v. Union Central Life Ins. Co. 
Aw. - &) ‘ . Saar erat iia) aria hah Diack 
(3). Period for which insurance will be extended. 
367(3)—Insurer’s erroneous statement of date of expiration of extended insurance, based 
on mistake in computation, held to estop insurer to deny liability where insured died 
before date stated, although after expiration of extended insurance period, if correctly 
computed. Hetchler v. American Life Ins. Co. (Mich.) 
68. PATD-UP POLICY OR VALUE. 
(1). In general. 
368(1)—Life policy, under option clause and clause entitling insured to participate in 
divisible surplus accumulated by insurer. held not automatically convertible into non- 
participating, paid-up, endowment insurance on insured’s failure to pay premiums for 
three months and failure to make election between options without first ascertaining 
amount due insured out of divisible surplus and application of insured’s share in 
surplus to payment of delinquent premiums. Under option clause in participating life 
policy, double indemnity provision, three months after default in payment of premiums 
for such benefit, held not automatically converted into nonparticipating, paid-up, 
endowment insurance for reduced amount, where divisible surplus to which insured was 
entitled was sufficient to pay premiums between date of default and insured’s death. 
Metronolitan Life Ins. Co. v. Stewart. (Ark.) 401 
368(1)—Under lapsed life policy providing that reserve should be applied to continue policy 
for reduced amount, reserve must be applied for paid-up insurance and not extended 
insurance. Succession of Watson v. Metropolitan Life Ins. Co. (La.) ; 1386 
368(1)—In suit on life policy which provided for paid-up insurance in case of lapse which 
had occurred, administrator of insured could not recover on new extended insurance 
policy which insurance agent had promised to issue upon lapse of original policy. Hor- 
ton v. Metropolitan Life Ins. Co. (S. C.) 
368(1)—Whether agreement to convert life policy to paid-up insurance was effective prior 
to insured’s death depended on intent of parties. Where insurer’s offer to convert policy 
to paid-up insurance and insured’s acceptance thereof failed to state when conversion 
was to take effect, intention of parties as to time of conversion could be ascertained 
from surrounding circumstances and purposes sought to be accomplished. Pacific Mut. 
Life Ins. Co. of California v. Harris. (Tex.) 
(2). Condition precedent. ’ 
368(2)—Where life policy provided that insured could convert policy to lesser sum of 
paid-up insurance within three months of default of premium, insured requesting con 
version of policy would be assumed to intend conversion to take effect when default 
in payment of premium arose. Where insured, who had agreed to convert life policy 
to lesser sum of paid-up insurance as of day premium was due to avoid forfeiture 
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died on such day and policy did not state hour when premium was to be paid, policy 
held not converted to paid-up insurance, since necessity for conversion to avoid for- 
feiture had not arisen. Pacific Mut. Life Ins. Co. of California v. Harris. (Tex.) 479 
369. ——- SURRENDER VALUE. 
369—Where cash surrender value of life policy became effective only on written request of 
insured, and valid surrender of policy, beneficiary after insured’s death, could not 
recover cash or loan value, where such provision had not been complied with. Owens 
v. Reserve Loan Life Ins. Co. (N. C.) ead ; ie ete 2a alg TORN re 1412 
$ 370. —— ACTIONS. 
370—-Insurer, contending that participating life policy was continued in force as non- 
participating, paid-up, endowment insurance for reduced amount on insured’s default 
in payment of premiums and failure to elect between options, has burden to show that 
divisible surplus to which insured was entitled was insufficient to pay monthly pre- 
mium to keep policy in force during lifetime of insured. In suit to recover double 
indemnity benefit under life policy, wherein insurer contended double indemnity benefit 
was converted into paid-up, nonparticipating, endowment insurance on insured’s default 
in payment of premiums for three months, admission of evidence showing that different 
policy issued to insured was not converted into nonparticipating endowment policy, 
offered to contradict insurer’s testimony to contrary, held not error. Metropolitan 
Life Ins. Co. v. Stewart. (Ark.) 
370—In action on industrial life policy claimed by insurer to have lapsed, evidence showed 
that insurer had previously and on occasion in question required nothing more than 
payment of premiums for reinstatement after lapse, and therefore had waived provi- 
sion requiring evidence of insurability at time of reinstatement. Hayes v. Louisiana 
Industrial Life Ins. Co. (La.) 
370—In action on life insurance 
policy was placed on paid-up basis after alleged default in payment of premiums so as 
to warrant instructed verdict for paid-up value of policy. Scotten v. Metropolitan Life 
Ins. Co. (Mo.) 
In suit on life insurance policies, which lapsed for nonpayment of premiums, evi- 
dence held not to establish that insured overpaid premiums for certain year so as to 
entitle him to credit which would have kept policies in force until his death. Neighbors 
v. Union Central Life Ins. Co. (Tenn.) as Ree ; 
In beneficiary’s suit on life policy issued upon application for reinstatement of former 
policy, whether insured was in good health on date of application for reinstatement 
held for jury. In beneficiary’s action on life policy issued upon application for rein- 
statement of former policy, that application tor former policy disclosed insured’s ail 
ments did not support instructed verdict against insurer defending on ground insured 
was in unsound health at date of reinstatement, where evidence rais issue that 
insured could have recovered from such ailments before date of application for rein- 
statement. Mutual Life Ins. Ass’n et al. v. Smelley. (Tex.) 
Burden of proving that insured following lapse of life policy furnished evidence of 
insurability satisfactory to insurer held on beneficiary seeking to recover on allegedly 
reinstated policy. Lieberman v. ‘tna Life Ins. Co. (U.S.) 
Defendant in suit to rescind reinstatement of life insurance policy for fraud waived 
right to set up defense of adequate legal remedy by praying for judgment on policy in 
answer. Evidence held sufficient to support court’s finding that reinstatement of life 
insurance policy was procured by insured’s fraud in stating in application therefor that 
he had no medical treatment since issuance thereof. Offer by insurer’s agent to pay 
beneficiary under life insurance policy amount of premiums paid at time of and after 
its reinstatement and offer in insurer’s bill for rescission of reinstatement to pay bhene- 
ficiary amount of premiums paid on reinstatement, and do whatever else it should to 
obtain cancellation of policy, satisfied requirement that insurer tender refund of pre- 
miums paid before rescinding policy for fraud. In suits to rescind reinstatement of life 
policy for fraud, insurer’s tender of premium paid at time of and after reinstatement 
of life insurance policy held effective though amount tendered was not paid into court 
wherein suit was brought to rescind reinstatement. Perkins v. Prudential Ins. Co. of 
America. (U. S.) : Sina 
XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Election of insurer to waive forfeiture of fire policy, once made, is irrevoccble. 
Insurer may waive right to forfeit fire policy notwithstanding there is no new con- 
sideration, and insured is not misled to his hurt. American Ins. Co. v. Millican. (Ala.) 504 
371—Breach of condition or warranty by insured, entitling insurer to avoid policy, is sub- 
ject to “estoppel” asserted and to “waiver” by insurer either by express agreement or 
by acts from which waiver may be implied. MacKay v. A®tna Life Ins. Co. (Conn.) 1374 
371—Waiver or equitable estoppel, affecting standard form of fire insurance policy, may be 
proved by oral evidence. Ruffino v. Queen Ins. Co. of America. (Cal.) .. 1288 
371—Insurer under group policy held not estopped to assert defense of employee’s age, 
in action for disability benefits, where policy and pamphlet distributed by employer 
expressly provided age limit with reference to disability benefits. Equitable Life Assur. 
Soc. of the United States v. Hall. (Ky.) aevin ; ia ; aes 
-Estoppel through knowledge of agent operates in favor of insured only to relieve 
against consequences of violation of policy terms and not to extend coverage. H. D. 
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Foote Lumber Co., Inc. . v. Svea Fire & Life Ins. Co. and seven other cases. 

(La.) ‘ : . : ; 

In action on life policy in which plaintiff pleaded that policy was in insurer’s pos- 

session at time of suit, plaintiff could not recover on theory of estoppel in that 

general agent knew insured had possession of policy during lifetime, leading insured 

to believe that policy was valid and subsisting contract. Gaines v. Berkshire Life Ins. 

Co. (Mo.) 

372. WHAT CONDITIONS MAY BE WAIVED. ‘ 

-Insurer may waive forfeiture for nonpayment of premium, Hutson v. Metropolitan 

jife Ins. Co. (N. C:) ao \ 

4. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

5, - IN GENERAL. 
(2). Nature of agency. : 

375(2)—Fire insurer’s general agent has authority to bind insurer by waiver and estoppel. 
Fire insurer’s general agent has authority to waive proof of loss and incumbrances on 
insured property, and to estop insurer from asserting breaches of policy terms in regard 
thereto. Agent authorized to take risks and transact business of fire insurance for 
insurer had power to bind insurer by waiver or estoppel. American Ins. Co. v. 
Millican. (Ala.) 

375(2)—-Fire insurance adjuster with full power to examine, investigate, and adjust loss 
has authority to waive policy conditions, and where, with full knowledge of breach of 
conditions, he enters upon investigation and adjustment and treats the policy as valid, 
breach of conditions is waived. American Ins. Co. v. Millican. (Ala.) 

375(2)—Local or soliciting agents of life insurance company, as such, have no authority 
to extend credit to insured in payment of premiums, to waive payments provided for in 
policy, or to extend time of payment. North Carolina Bank & Trust Co. et al. v. 
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€ 376. - EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Policy provision that none except officers of insurer could waive fire policy terms 


held not to preclude insurer’s general agent from waiving policy terms. American Ins. 
Co. v. Millican. (Ala.) 
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376(1)—General manager has power to waive insurer’s claim of nonliability, notwithstanding 
indemnity policy expressly negatives such power. 


Friedman v. Maryland Casualty 
Co. (Mo.) 
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from insurance agent to beneficiary that life policy would not be 


ipt of check for premium, and his acceptance of check dated two days 
before grace period expired, without knowledge that insured had died two days after 
grace period expired, when check was mailed to agent who had no authority to waive, 
held not waiver of right to claim forfeiture by insurer which neither knew that agent 
was exceeding his authority nor acquiesced in practice of permitting waivers, Moreau v. 
Massachusetts Mutual Life Ins. Co. (U. S.) ; PLE ai aece eee eae ee 
376(1)—Where life policies with incontestability and disability clauses made applications 
parts thereof and provided that agents unauthorized to waive provisions of policies or 
to accept any information not contained in application and application for additional 
insurance, subsequently granted, was not mentioned in applications which were signed 
by insured without reading, insured held entitled to cancellation of policies within con- 
testable period, for fraud nothwithstanding insured informed agent of application for 
additional insurance. State statute declaring that soliciting agent shall be regarded as 
insurer’s agent only held not to cancel limitations in life policies on such agent’s author- 
ity. Provident Mutual Life Ins. Co. v. Parsons et al. (U. S.) 1158 
(2). Nature of agency. 
276(2)—-Insured, upon acceptance of life insurance policy, becomes chargeable with notice 
of agent’s lack of authority, as stated in policy, to waive breach of condition coming 
to his notice after delivery of policy as presently existing contract. Insured under pro- 
vision in life policy negativing authority of person other than named executive officers 
of insurer to waive any of the conditions of policy, is not chargeable with notice that 
limitation would apply retroactively so as to nullify waiver or estoppel having origin 
in conduct antecedent to contract. MacKay v. A®tna Life Ins. Co. (Conn.) 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—-Insurer must have knowledge of facts relied upon 
estoppel. Republic Ins. Co. v. Dickson. (Tex.) ; 
377(1)—Communication from insurance agent to beneficiary that life policy would not be 
forfeited on receipt of check for premium, and his acceptance of check dated two days 
before grace period expired, without knowledge that insured had died two days after 
grace period expired, when check was mailed to agent who had no authority to waive, 
held not waiver of right to claim forfeiture by insurer which neither knew that agent 
was exceeding his authority nor acquiesced in practice of permitting waivers. Moreau 
v. Massachusetts Mutual Life Ins. Co. (U. S.) ; 
(2). What constitutes knowledge or notice in general. 
377(2)—Where fire policy contained warranty against vacancy of insured house for more 
than ten days, knowledge of agents who inspected house that it was vacant, held not 
waiver or estoppel against insurer, where agents had no notice of length of time house 
was vacant. Knowledge of vacancy of house for more than ten days in breach of war- 
ranty in fire policy held not imputed to insurer from possibility of local agent’s 
learning fact by exercise of ordinary care at time of inspecting house. Knowledge of 
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vacancy of insured house for more than ten days in breach of warranty in fire policy 
discoverable by ordinary diligency of general agent of insurer held imputed to insurer. 
Republic Ins. Co. v. Dickson. (Tex.) ae Bgl ae ceten ara Sac Sie 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Information communicated to or knowledge otherwise obtained by insurance agent 
within scope of his authority, and necessarily affecting insurer’s liability, is knowledge 
of insurer. Presumption that insurance agent will communicate knowledge obtained 
within scope of his authority to insurer is conclusive, unless fraud is clearly indicated. 
MacKay v. A&tna Life Ins. Co. (Conn.) ... a are 1374 
378(1)—-Where life insurer’s agent knew ivoid policy, by 
reason of its fraudulent procurement through false statement made in unattached 
application. Metropolitan Life Ins. Co. v. Bugg. (Ga.) 53 
378(1)—Insurer was bound by knowledge of its soliciting agent, authorized to prepare and 
forward insurance application, as to conditions imposed by insured respecting kind of 
insurance in requesting issuance of policy. Green v. Phoenix Ins. Co. of Hartford, 
Conn. (Ta.) make 
378(1)—Knowledge of insurer’s agent that insured loaded cars and stacked lumber within 
radius of 100 feet of mill, which area constituted clear space designated by fire policies, 
did not estop insurers from disclaiming liability where clause expressly permitted such 
action. H. D. Foote Lumber Co., Inc. et al. v. Svea Fire & Life Ins. Co. and seven 


378(1) 
was executed after mortgagor obtained theft policy on® automobile would not 
estop insurer from setting up defense against mortgagor’s action on theft pli 
chattel mortgage had not been endorsed on policy as required therein, since morte 
did not change position in reliance on any act or statement of insurer. Rifki: 
Stuyvesant Ins. Co. of New York. (N. Y.) 
378(1)—Generally, insurer’s knowledge on issuance of policy of facts which if insisted on 
would invalidate contract from its inception constitutes waiver of conditions in contract 
inconsistent with such facts, and insurer is estopped from thereafter asserting breach of 
such condition. Citizens’ Bank & Trust Co. v. Scott & Sanders. (Tenn.) 1515 
378(1)—-Where fire insurer’s agency, before issuing policy, had notice to its representative 
that insured property belonged to insured and his wife. stipulation of policy requiring 
sole and unconditional ownership was waived. London & Lancashire Ins. Co., Limited 
v. Higgins et al. (Tex.) 
(2). Who is agent of insurer. 
378(2)—Employer taking out group insurance for employees was not agent of insurer, and 
therefore employer’s knowledge of age of employee claiming disability benefits was not 
imputed to insurer. Equitable Life Assur. Soc. of the United States v. Hall. (Ky.) 
(3). Nature of agency and authority of agent 
Knowledge of life insurer’s local medical examiner respecting physical condition of 
applicant for insurance is knowledge of insurer. As respects knowledge, though life 
insurer’s medical examiner is agent with limited powers, his acts respecting matters 
intrusted to his care are binding within scope of his authority, and to this extent ren- 
eral rules of agency apply to him as to other special agents. Interstate Life & Accident 
Co. v. Potter. (Tenn.) 
378(3)—Life insurer is bound by facts within knowledge of examining physician or as to 
which he was put upon inquiry. Metropolitan Life Ins. Co. of New York v. Hart. 
(Va.) ; a cpierctah Siig 6 NE eo Matas in eae aaa , Et S utak cotatene 764 
378(2)—lInsurance broker is agent of one for whom he procures policy, respecting effect of 
false warranty. False warranty is not alleviated by fact that policy was procured 
through another if latter is insured’s agent. McCann v. Reeder et al. (Wash.) 1547 
379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(4). Life and accident insurance. 
$79(4 Insured in dicabilitv policy signing application is not bound by incorrect answers 
to auestions contained in application which are written in by agent of insurer without 
insured’s consent. and insurer cannot take advantage of such incorrect answers to 
defe>t recovery on policy Rust v. Metropolitan Life Ins. Ce. (Del.) 
379(4)-—Where insured anplvine for accident insurance, having made all disclosure 
demanded of him, relies entirely on agent to inform insurer of facts, knowledge of 
facts mav be imputed to insurer unless insured participates in agent’s fraud. Where 
apnlicent for accident and health insurance mformed agent as to true facts, but agent 
writing application did not write true facts, insured became participant in fraud by his 
neglect to perceive and correct fraud after receiving policy containing copy of applica- 
tion. Commercial Casualty Ins. Co. v. Schmidt. (Md.) : 
379(4)—Insured, by accepting and retaining life policy without objection, adopted as_his 
own the answers in attached application, even if made by insurer’s medical examiner 
instead of by insured as recited. New York Life Ins. Co. v. Stewart. (U. S.) 
(5). Good faith of insured. : i 
379(5)—Insured signing application for fire policy without correcting misstatement, of 
which she knew, will not be heard to say that she did not intend to deceive insurer or 
that latter’s agent misunderstood her or wrote false answers to questions. Perry et ux. 
v. Continental Ins. Co. (Wash.) ee ate ‘a ® asses BGae 


. (7). Agency for insurer or insured. 
379(7)—Where applicant was physician, and knew that medical examiner knew that he was 
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not insurable risk, and that, if correct answers were given, policy would not be issued, 
and medical examiner made false answers in application and applicant anticipated that 
examiner would act in applicant’s interest against insurer, examiner held not agent of 
insurer so as to render insurer liable on policy, regardless of examiner’s misrepresenta- 
tions. Medical examiner cannot be agent of insured for purpose of defrauding insurer. 
Preferred Life Assur. Soc. v. Thompson. (Miss.) 
(8). Guaranty and indemnity insurance. 
37¢(8)—If misstatement in automobile indemnity policy respecting where automobile would 
be principally used was mistake, due to the error or intentional fraudulent act of 
insurer's agent, such misstatement would not avoid policy. Brooks Transp. Co., Inc. vy. 
Merchants’ Mutual Casualty Co. (Del.) 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT 
380—Where insurance agent’s conduct is such as to raise clear presumption that he will 
not communicate knowledge acquired within scope of his authority to his principal, as 
where he acts in his own interest and savecsy to interest of principal, presumption 
that agent will communicate knowledge to principal will not prevail. MacKay v. tna 
Life Ins. Co. (Conn.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer whose agents made no promise to change fire policy by adding name of 
insured’s wife as insured and had no access to policy or knowledge of state of insured’s 
title to insured property held not estopped to claim forfeiture of policy or ground that 
insured was not sole owner of, property by receipt of information as to wife’s interest 
and request for such change from attorney not authorized or claiming authority to act 
for insured. To support recovery on fire policy, evidence must justify finding that 
insurer with full knowledge of all facts intended to abandon or not insist on defense 
that insured was not sole owner of insured property, or that such defense was pur- 
posely concealed under circumstances which were calculated to and actually did mislead 
insured to his injury. Palma et ux. v. National Fire Ins. Co. of Hartford et al. 
(N. Y.) ees ; 
3£8(1)—Waiver or estoppel against insurer may be predicated upon silence or inaction 
misleading insured. Republic Ins. Co. v. Dickson. (Tex.) ... 
388(1)—Reinstatement of life policy on application therefor after policy had lapsed for 
nonpayment of premium held not waiver of right of insurer to claim forfeiture for 
nonpayment of subsequent premium within grace period. Moreau v. Massachusetts 
Mutual Life Ins. Co. (U. S.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Forfeitures are not favored in law, and, in cases of insurance, where conduct of 
insurer has been misleading ordinary principles of estoppel apply and preclude insurer 
from setting up forfeiture. Wilson v. Sovereign Camp, W. O. W. (La.) 
388(3)—Insurer by insuring mortgagee’s interest in automobile held not to waive provision 
in theft policy previously issued to mortgagor providing that insurer should not he 
liable for Joss while automobile was subject to mortgage unless otherwise provided in 
policy, though mortgage was executed after issuance of theft policy. Rifkin v. Stuy- 
vesant Ins. Co. of New York. (N. ¥.) . 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Insurer’s waiver of accident policy provision for advance payment of premi- 2. 
and insurer’s agreement to their payment at insured’s home held established by custn-. 
whereby insurer sent collecting agent to insured’s home to receive past-due premiums 
and accepted premiums thus collected. Insurer which waived provision for insured’s 
advance payment of accident policy premiums by accepting past-due premiums collected 
at insured’s home could not avoid policy on ground of nonpayment of last premium when 
due, where insured died before agent called to collect it. Adams v. Washington Fidelity 
National Ins. Co. (Ga.) ee ; 
288(4)—Where insured had no dealines with insurer from time of buying policy until 
his death, he could not rely on alleged custom of insurer to notify policyholders of 
time premium was due, and hence could not excuse non-payment of premium by failure 
to give such notice. Wall v. Mutual Life Ins. Co. of New York. (Ia.) 
(5). Guaranty and indemnity insurance. 
388(5)—-Automobile indemnity insurer, if continuing to defend action against assured’s 
driver after having knowledge of assured’s breach of warranty respecting place where 
automobile would be principally operated, would not be entitled to rely on such breach 
as defense to action on policy. Brooks Transp. Co., Inc. v. Merchants’ Mutual Cas- 
ualty Co. (Del.) 2 ie ‘s 7 
388(5)—Liability insurer who, on defending action for injuries obtained nonwaiver agree- 
ment from defendant therein, and whose conduct of defense did not mislead defendant 
of insured, held not thereby estopped from denying liability to person injured. O’Roak 
v. Lloyds Casualty Co. (Mass.) 
388(5)—Automobile liability insurer, conducting defense of action ‘against insured with full 
knowledge of facts, is estopped to deny coverage of policy and notice of action in 
manner prescribed thereby in insured’s action thereon. Gibbs v. Lumbermen’s Mutual 
Casualty Co. (N. H.) 
388(5)—Entry of appearance for insured by insurer does not waive defense available to 
insurer, but insurer is entitled to reasonable time in which to determine whether it 
desires to avail itself of defense that mav be found to exist. Whether insurer enter- 
ing appearance for insured acts reasonably in disclaiming liability upon discovery of 
facts constituting defense so as not to constitute waiver is determined by particular 
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circumstances. Insurer appearing for insured did not waive provision of liability 
policy which did not cover accident occurring while automobile was being operated 
for carrying passengers for hire because sevea months elapsed before insurer disclaimed 
liability, where during that time insurer relied in good faith upon insured’s report 
which did not disclose violation of policy and case came to trial 18 months after 
disclaimer. Gross et al. v. Kubel et al. (Pa.) , 1133 
388(5)—Where automobile liability insurer, before undertaking defense of injured party’s 
action against driver, gave seasonable written notice to driver and injured party’s 
counsel that it disclaimed liability, insurer held not estopped, in injured party's equity 
suit, to deny that accident was covered by policy. Bowen v. Cote et al. (U. S.) 
388(5)—Insurer which under liability policy protecting authorized driver of insured’s auto- 
mobile defended injured passenger’s action against driver under agreement with driver 
that no defense under policy was waived held not foreclosed from resisting passenger’s 
subsequent action on policy. Shawcroft et ux. v. Standard Accident Ins. Co. of 
Detroit. (Wash.) : 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—-Where insurer, at time of issuance of life insurance policy, has knowledge of 
existing facts which would invalidate contract from time of its inception, delivery of 
policy and acceptance of premium notwithstanding such knowledge may constitute waiver 
of right to avoid policy or give rise to estoppel. MacKay v. Astna Life Ins. Co. (Conn.).1374 
389(1)—Where insurer knows, or has reason to know, at time it issues policy, that one 
of the conditions thereof is consistent with the facts, and insured is guilty of no fraud, 
insurer may not set up such facts as a breach of the condition. Ronca et al. v. 
British & Foreign Marine Ins. Co., Limited, of Liverpool, England. (Pa.) 1131 
(2). Conditions as to title. 
389(2)—-Where tornado insurer’s general agent was informed that husband and wife owned 
property jointly, and issued policy to husband on absolute title, loss should be com- 
pensated as if insured had title in fee. Northern Assur. Co., Limited v. Stewart. (Ala.) 166 
389(2)—Where fire policy designated insured as “trustee” there was no breach of condition 
that policy should be void, if interest of insured be other than unconditional and sole 
ownership. Citizens’ Bank & Trust Co. v. Scott & Sanders. (Tenn.) ... 1515 
(6). Knowledge of intent to violate conditions. 
389(6)—Insurance company is not hound by its soliciting agent’s knowledge of insured’s 
intention to violate conditions of policy. Insurer’s soliciting agent has no authority as 
such to write insurance contract or waive stipulations in policy as to insured’s intention 
to violate terms thereof. Green v. Phoenix Ins. Co. of Hartford, Conn. (Ta.) 
(9). Life and accident insurance. 
389(9)—Employvee could not recover disability benefits under group policy providing for 
benefits for disability suffered by employee before reaching age of 60 years, where 
employee was over 60 when policy was issued, though his age was correctly stated in 
application on which insurer issued policy. Ellis v. Sun Life Assurance Co. of Canada. 
(Ark.) ‘ 
389(9)—Employee held bound by provision in employer’s group insurance policy limiting 
disability benefits to age 60, though employee was over 60 when policy was issued. 
Equitable Life Assur. Soc. of the United States v. Hall. (Ky.) 
389(9)—-Where insured was not examined by physician before issuance of industrial life 
policy, and conv of application was not attached to policy, statements, if any, regarding 
apnlicant’s health at time of application, and application itself, held inadmissible in 
suit on policy. McBride v. Acme Industrial Life Ins. Soc. (La.) 
389(9)—Where there is no medical examination and assured under life policy was suffering 
at time of issuance of policy with one of excepted diseases named in policy, if disease 
had manifested itself on medical examination and agent made thorough investigation, 
existence of disease may be availed of as defense notwithstanding statute. Insured’s 
administratrix cannot urge that insurer’s agent could have discovered on diligent inquiry 
that insured was in hospital afflicted with fatal disease when policy was delivered, where 
administratrix told agent at such time that insured was visiting in another part of the 
city. Eagan v. Metropolitan Life Ins. Co. (La.) é ; 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 
Insurance company relving on breach of warranty as defense to policy must take 
earliest opportunity available to renounce liability by reason of breach. Automobile 
indemnity insurer on ascertaining that insured had failed to co-operate, as required by 
policy, must immediately deny further liabilitv if it exnects later to take advantage of 
such failure to co-operate. Law will not allow forfeiture of insurance where party 
claiming forfeiture has not made use of such claim at earliest opportunity. Brooks 
Transp. Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) 
390—Insurer, having knowledge of grounds for forfeiture of policy, waived it by failure to 
declare it only where insurer, through his promise, has led insured to believe that he 
was protected. accepted premium after learning of forfeiture, or required of insured 
something which it could require only under policy. Waiver of forfeiture of policy 
cannot be inferred from insurer’s mere silence. Palma et ux. v. National Fire Ins. Co. 
of Hartford et al. (N. Y.) 
390—Where insured conceals from insurer fact that insured has violated condition of 
policy, and insurer does not know and is deterred from investigation by concealment, 
insurer is not estopned from disclaiming immediately upon its learning facts which 
justify disclaimer. Gross et al. v. Kubel et al. (Pa.) 1133 
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390—-Where agent, with authority to bind insurer, with full knowledge of facts, does 
unequivocal act showing intention to treat policy as binding after date of forfeiture 
under terms of policy, forfeiture is waived. Grand Lodge Colored Knights of Pythias 
of Texas v. Green. (Tex.) ‘ ; : 

390—Failure to cancel policy and retention of premium by insurer after knowledge of 
facts operating to forfeit policy waives condition forfeiting policy and estops insurer 
from asserting forfeiture. Silence of insurer after knowledge of breach of warranty 
forfeiting policy, preventing insured from securing other insurance, operates as waiver 
or estoppel against insurer. Republic Ins. Co. v. Dickson. (Tex.) 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

MENTS. 
(1). In general. 

392(1)—-Where fire insurer’s agent accepted premium with knowledge of mortgage violating 
policy terms, stating that mortgage was all right, insurer was estopped from pleading 
mortgage as forfeiture. American Ins. Co. v. Millican. (Ala.) 

392(1)—-Where insurer, at time of issuance of life insurance policy, has knowledge of 
existing facts which would invalidate contract from time of its inception, delivery of 
policy and acceptance of premium notwithstanding such knowledge may constitute waiver 
of right to avoid policy or give rise to estoppel. MacKay v. tna Life Ins. Co. 

; ; Eee 

392(1) ach of promissory warranty prior 

loss, cancels policy but retains premiums for time policy was in force, it waives 

right to deny liability by reason of such breach. Brooks Transp. Co., Inc. v. Merchants’ 
Mutual Casualty Co. (Del.) : 

3°2(1)—On being advised of change in ownership of property, insurer had right to cancel 
fire policy and return unearned premium or retain premium and keep insurance 


force. Orient Ins. Co. et al. v. Peacock et al. (Fla.) 
392(1) 


in 

Insurer, having issued disability policy and accepted premiums based on good health 
of insured for two years, is estopped from saying that insured was disabled when 
policy was issued; there being no allegation or proof of fraud. Rogers v. A%tna Life 
Ins. Ko. ¢S.. 

392(1)—-Fire insurance company held not liable, under policy insuring house while used for 
dwelling purposes only, for loss while still, extending from cellar to attic. was being 
operated therein by insured’s son regardless of whether insure] was aware of chang: 
in use. Buonanno et ux. v. Springfield Fire & Marine Irs. Co (R. T.) 

392(1)—Failure to cancel policy and retention of premium by insurer after knowledge of 
facts operating to forfeit policy waives condition forfeiting policy and estops 
from asserting forfeiture. Republic Ins. Co. v. Dickson. (Tex.) 

392(1)—-Fire policy provision barring recovery where premises were unoccupied for certain 
period was waived, and insurer could not urge forfeiture on such ground, where in- 
surer’s agent accepted premiums with knowledge insured premises were temporarily 
unoccupied. Republic Ins. Co. v. Watson et al. (Tex.) 808 

392(1)——-Where insurer, with full knowledze of all facts, accepts overdue premiums, which, 
if properly applied, would reinstate policy, insurer waives forfeiture. Home Beneficial 
Ass’n vy. Field. (Va.) 

392(1)---Industrial insurer’s soliciting and collecting agent who accepted premiums after 
expiration of grace period had no right to impose conditions when accepting the pre 
miums. Where insurer, with full knowledge of all facts, accepts overdue prez 
which, if properly applied, would reinstate policy, insurer waives forfeiture. Wher« 
it was insurer’s custom to receive premiums after grace period and credit them when 
policy was reinstated, and insurer with knowledge of forfeiture of industrial policy, 
accepted from collecting agert premiums which agent had accepted from insured after 
grace period, forfeiture held waived, though insured was fatally injured before agent 
paid money over to insurer. Home Beneficial Ass’n v. Field. (Va.) 

(i1). Offer to return. 


(11)—-To make defense that fire policy sued on was not in force from beginning, insurer 
must tender back premiums paid within reasonable time after discovering facts on 
which defense is based. Failure of insurer, learning of breaches of fire policy pro- 
visions after loss to tender back unearned premium from time of loss until expiration 
of policy within reasonable time, estops it from asserting forfeiture of policy for such 
breach. Mere fact that knowledge of insured’s breach of fire policy comes to insurer 
after loss does not relieve insurer from duty to tender back premiums received in 
order to assert forfeiture of policy. Insurer’s tender back of entire premium paid with 
interest from date of fire policy on day of trial of action thereon was admission that 
return of premium was required to assert forfeiture of policy for breaches of pro- 
visions therein. Implication of existence of all matters on which necessity for tender 
back of premiums paid in order to assert forfeiture of fire policy depends, arises from 
insurer’s tender of such premium on day of trial of action on policy. Insurer’s tender 
back of premiums paid as required to assert forfeiture of fire policy sued on, cannot 
be dispensed with as useless. Insurer’s delay in not tendering back premiums paid until 
day of trial of action on fire insurance policy held unreasonable as matter of law and 
waiver of right to declare forfeiture of policy from beginning for breaches of provisions 


as to other insurance and ineumbrances on insured personalty. Morrison y. Fidelity 
Phenix Fire Ins. Co. (Mo.) 


5. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 


—Insurer, which refused to provide for burial of insured on ground that insured was 
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not in sound health at time of issuance of burial policy, waived alleged lapsing of 
policy for nonpayment of premiums. Jordan’s Mut. Aid Ass’n v. Asberry. (Ala.) 
—When insurance company renounces liability on policy, giving reasons, therefore 
reasons mentioned are deemed exclusive and it cannot thereafter, at trial rely on others 
which were within its knowledge or as to which it had means of acquiring knowledge. 
Brooks Transp. Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) 

395—Where insurer, having full knowledge of another defense which it has, asserts a specific 
defense to claim under policy, insurer will not be permitted thereafter to shift its 
ground and assert such other defense after expense of suit has been incurred. In 
action upon health policy for disability which occurred November 9, 1931, insurer held 
not estopped to defend on ground that policy lapsed on September 3, 1931, because 
insurer had asserted in letter that policy had lapsed June 3, 1931, where, at time of 
sending letter, insurer did not know that premium had been paid to its agent, and 
it also had asserted in letter that policy had lapsed at time of disability. Redeman v. 
Preferred Acc. Ins. Co. of New York. (Wis.) ; 

§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 

(1). In general. 

396(1)-——-Act of insurer in calling for proof of loss under life policy does not waive any 
defense shown by proof. Williams v. American Life & Accident Ins. Co. (Mo.) 

396(1)—Where insurer, with knowledge of right to insist on forfeiture, requires furnishing 
of proofs of death, intention to waive forfeiture is presumed, in absence of circum- 
stances to contrary, and insurer is estopped to plead forfeiture. Letter from insurer’: 
managing officer to beneficiary’s attorney stating that proofs of death made on forms 
furnished by such officer would have due consideration of endowment board held 
“waiver” of forfeiture of insurance certificate by nonpayment of one assessment. Grand 
Lodge Colored Knights of Pythias of Texas v. Green. (Tex.) 
397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
Where fire insurance adjuster, with knowledge of insured’s alleged breaches of policy, 
entered into negotiations with insured recognizing policy as still of force, insurer’s 
right to claim forfeiture was waived. Fire insurer is bound by waiver, where adjuster, 
during investigation and negotiations, evinces clear purpose to waive any breach of 
insured and treat policy as valid subsisting claim, notwithstanding adjuster previously 
conducting investigation required insured to sign nonwavier agreement. Where fire insurer’s 
investigation develops fact on which forfeiture may justly be claimed, insurer cannot, 
without waiving such defense, proceed thereafter as though policy was valid. Insu-ed’s 
nonwaiver agreement with fire insurance adjuster may be waived in same mener as 
any policy clause, by subsecuent independent acts or statements of insurer through its 
adjuster or other authorized agent. American Ins. Co. v. Millican. (Ala.) 

597—Fire insurance adjuster with full power to examine, investigate, and adjust loss has 
authority to waive policy conditions, and where, with full knowledge of breach of 
conditions, he enters upon investigation and adjustment and treats the policy as valid, 
breach of conditions is waived. American Ins. Co. vy. Millican. (Ala.) 

§ 399. PAYMENT OF LOSS. 

299—Fire insurer’s settling claims of mortgagee and another claiming the property held not 
waiver of defense against estate of insured. Franklin Fire Ins. Co. v. Holmes. (Ark.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Where life policy provided that insurance should not take effect unless applicant had 
not consulted or been treated by physician since her medical examination, and that 
policy should be incontestable after two years except as to provisions relating to 
disability benefits, insurer could contest liability for disability benefits on ground that 
insured had consulted or been treated by physician since her medical examination. New 
York Life Ins. Co. v. Gresham. (Miss.) 

400—Where life policy provided it shovld be incontestable after it had been in force for 
two years, and insured died within, and action on policy was brought afte~ expiration 
of that period, policy was incontestable. Kocak et al. v. Metropolitan Life Ins. Co. 
(N. Y.) 

400-—Incontestability clause in life policies held applicable to disability benefit provisions 
not expressly excepted, though one of policies was issued after enactment of statute 
permitting exception of disability benefit provisions from incontestability clause. Clause 
making life policies incontestable for fraud after two years held valid as applied to 
disability benefit provisions. Contract stipulation providing for reasonable limitation of 
time within which contract may be contested for fraud is not contrary to public policy, 
even in absence of statute. Fishel v. Union Central Life Ins. Co. (N. Y.) 

400—Clauses in life policy providing that policy should be incontestable after one year 
during lifetime of insured held to bar rescission by insurer for fraud of beneficiaries 
and others without insvrable interest in life of insured, to take out insurance on insured 
who was not an insurable risk and to divide proceeds thereof. Columbian Nat. Life 
Ins. Co. v. Hirsch. (N. Y.) rs ate are ial aves ey 1209 

400—Incontestable clause of life policy held to relate only to validity of contract of insur- 
ance and not to affect construction of terms of contract. Livingston v. Mutual Benefit 
Lite Im. Ce. €S:. G) : os ‘ 


400—Incontestability clause precluded defense that double indemnity and disability pro- 
visions of life policy were fraudulently procured, though incontestability clause  ex- 
pressly excepted restrictions and provisions applying to double indemnity and disability 
benefits. Ness v. Mutual Life Ins. Co. of New York. (U. S.) » 636 

400—Where insured made false representations material to risk, action could not be main- 
tained on health and accident policy by beneficiary merely because policy provided that 
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it could not be canceled during any period for which premium had been paid. Right to 

“cancel” a policy is the right to terminate it; whereas, the right to ‘‘contest” a policy 

is the right to deny liability under it. Dudgeon v. Mutual Ben. Health & Accident 
RRs. RS EN sconce etek wrpcea hue aod arehate Caleta iaaterter Cnchomie nate, See ha Sa hie neon jaa .. 821 

400—Disability benefit agreement issued in connection with and attached to life policy 
constituted part of pelicy, and incontestability clause applied to disability feature. One 
year incontestability provision of life policy precluded insurer after expiration of one 
year from defending action for disability benefits cn ground of fraud in procurement 
of policy. Young v. Home Life Ins. Co. (W. Va.) 

§ 401. STATUS OF NONFORFEITABLE OR PAID-UP POLICY. 

401—Paid-up life policy would not lapse for default in payment of future premiums, since 
there could be no future premium after policy had become fully paid-up; there being 
no such thing as lapsed paid-up policy. Commonwealth Life Ins. Co. v. Stanley. (Ky.) 684 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 
§ 402. MARINE RISKS IN GENERAL, 


402—-Under marine policy excepting liability for damage arising from or caused by breakage 
of machinery, insurer held liable for damage to machinery caused when port wheel 
struck submerged piling while ship was being brought to wharf. Under marine polices 
excepting liability for any breakage of machinery or any resulting damage, insurer held 
not liable for damages to machinery resulting when povt wheel struck submerged piling 
while ship was being brought to wharf. New Castle Terminal Co. v. Western Assur 
ance Co. (U. S.) . 

492—-Marine policy covering vessel’s legal liability for collision, grounding, stranding, and 
loss or damage to any vessel or craft while in tow of vessel insured “‘subject to all 
terms and conditions of this clause” held not to cover vessel’s liability for loss of 
cargo, since quoted words, which are words of restriction, did not refer to entire 
paragraph, which might have covered liability for loss of cargo, but only to words 
which limited liability. Bee Line Transp. Co. v. Connecticut Fire Ins. Co. (U.S.) 1323 

§ 412. STRANDING. 

412—Damage caused ship by collision with submerged piling while ship was being brought 
to wharf held not within marine policy covering damages from “‘stranding.”” New Castle 


7 
a) 
wa 





Terminal Co. v. Western Assurance Companv. (U. S.) . 247 
§ 418. LIMITATIONS OF RISK AS TO PLACE 
§ 419. SITUATION OF PROPERTY INSURED. 
419—Cases of silk delivered by insured to person falsely representing himself as employee 


of motor transportation company and stolen by such person held not loss “in transit,” 
within transit policy covering loss in shipment by railroad, public truckman, motor trans 
portation, or steamers navigating hetween designated points. Where transit policy 
limited coverage to specified forms of shipment, clause in policy covering risk to theft 
meant theft in transit in connection with one of particular forms of shipment to which 
policy was limited. and did not cover loss ef merchandise through theft by person 
receiving delivery thereof on false representation that he was employee of moto~ trans 


portation company. Glenmore Silk Corporation v. Fidelity & Guaranty Fire Corpora 
tion. {N.. ¥.) ; 545 
§ 424. ACCIDENT. 
424—Where truck partially tipped over, spilling contents, but with load removed righted 


itself, there was “overturning of truck” within insurance policy covering transportation 
of material. since anything has been “overturned” when it has been sufficiently tipped 
over to spill contents. Carl Ingalls, Inc. v. Hartford Fire Ins. Co. (Cal.) 574 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 426. INJURY TO OR DEATH OF ANIMALS. 

4Z26—Where policy enumerated perils insured against and contained clause reciting that 
live stock was insured only against death or destruction on specified conditions, such 
specified conditions confined insurance on live stock to death or destruction directly 
caused by perils enumerated in policy, so that insurer was not liable for death of race 


horse not caused by any of enumerated perils. Insurance Co. of North America et al. 
v. Hopper. (Ky.) ; Se ORSON @ AGS ew EN rca - ; ... 904 
§ 429. WRONGFUL ACTS OF INSURED. 
429—-Assured could not recover on standard fire policies where assured’s son, whom 
assured had placed in charge of premises as caretaker, deliberately set fire to premises. 
Sternhere v. Merchants’ Fire Assur. Corporation et al. (U. S.) ; 1013 
$ 425. THEFT. 
425—Under robbery insurance policy covering loss within place of restaurant business while 
at least one custodian was ‘fon duty” robbery committed when robber forced employee, 
after closing restaurant and going home to return to restaurant and open safe, held 
not covered by policy. Boesky Bros. Twelfth Street Corporation v. United States 
Piaslity ee uetents bs PREIS llc. Sor oss eae Sua oie seen hie sahie oeileea Rois 1353 
425—To constitute “theft” within automobile theft policy, there must be criminal intent to 
deprive owner of his ow permanently. Kovero v. Hudson Ins. Co. of New York. 
URINNIND esky 2 art wie 0s 0d tw ea b 6s MR Ae Oe IEE GI SY SA aed OR Rm eg a RV es 1333 
425—Evidence showing | owner of automobile engaged negro to take automobile, wash and 
return it, and that negro drove automobile to town and collision occurred on way, held 
not to establish theft of automobile within theft insurance policy. Person to whom 
owner delivers automobile to be washed and returned held not in “service or employ- 
ment” of owner within exception contained in theft insurance policy. Owner, by 
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delivering automobile to be washed and_ returned, voluntarily parts with possession 
within meaning of theft insurance policy. Shelton v. National Fire Ins. Co. (W. Va.)..1348 
(Cc) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE 
435—-Landlady who rented room to boarder and charged him for meals, and who recovered 
judgment against boarder for injuries sustained while guest in boarder’s automobile, 
held entitled to recover on boarder’s liability policy, since she was not of same “‘house- 
hold” as boarder within boarder’s liability policy covering injuries to persons other 
than those of same household as insured or those in service or employment of insured. 
Umbarger v. State Farm Mut. Automobile Ins. Co. (Ia.) 7 
One causing accident while operating automobile with owner’s consent was “legally 
operating automobile’? within liability policy, providing for protection of one legally 
operating automobile, een he was intoxicated. U-Drive-It Car Co., Inc. v. 
Freidman et al. (La.) ; eoraraert traci ae 
Bailee taking automobile with owner’s consent on condition that he return car in half 
an hour held “person responsible’ for operation of insured’s motor vehicle with his 
express or implied consent within compulsory motor vehicle insurance law, though 
bailee failed to return automobile as agreed and accident occurred after time for its 
return expired. Person to whom owner voluntarily intrusts motor vehicle for use is 
“responsible” to owner for its operation within compulsory motor vehicle insurance 
law, though person intrusted with vehicle breaks contract of bailment. ‘Responsible,’ 
within compulsory motor vehicle insurance law, providing indemnity for person respon- 
sible for operation of insured’s motor vehicle with his express or implied consent. means 
liable, answerable, or under bounden duty for its proper use in accordance with terms 
upon which possession has been delivered. Test whether cperator other than insured 
comes within compulsory motor vehicle insurance law is whether operator was respon- 
sible to owner with owner’s express or implied consent, not whether operation at time of 
accident was consented to. O’Roak v. Lloyds Casualty Co. (Mass.) 
435—-Liability of insured for injuries resulting when insured was transporting persons in 
his automobile to their place of employment for consideration, where such persons were 
not fellow emplovees of insured, held not protected by automobile liability policy cover 
ing ‘fellow meployees” of insured. Goff v. Benson et al. (Mass.) 
435—Provision of compulsory motor vehicle insurance law that policy shall cover not only 
automobile owner, but any one responsible to him in its use contemplates that insurer’s 
liability shall run with car unaffected by owner’s action unless its presence on public 
ways was without his sanction. Automobile owner, permitting vehicle to be on public 
ways by personal use thereof or operation throuch servant or avent or user responsible 
to owner, may incur liability for damages which insurer issuing policy required by 
statute, must make good to limit of insurance, notwithstanding violations of owner's 
rules and conduct by one whom he permits to use vehicle. Motor vehicle owner’s con- 
sent to immediate conduct by user responsible to owner at moment of accident while 
operating it on public ways with owner’s consent is immaterial on question of insurer’s 
liability under compulsory motor vehicle insurance policy. Chanffeur’s disobedience of 
employer's order not to permit any person to operate automobile did not destroy 
responsibility to employer for operation thereof so that one injured by negligent opera- 
tion thereof by one driving it with chauffeur’s permission. ws entitled to recov 
compulsory motor vehicle insurance policy issued to employer. Guzenfield v. Li 
Mutual Ins. Co. (Mass.) 
One dr automobile with permission of owner fraudulently procuring compulsory 
liability insurance policy and registering automobile in name of another without knowl- 
edge or consent at time of inivry to one recovering judgment aginst such driver wis 
not “operating automobile with express or implied consent of named ssured” as 
required to render insurer liable on policy. Rondina v. Employers’ Liability Assurance 
Corporation, Ltd. (Mass.) 
435—-Where motor vehicle was falsely registered and insured under compulsory motor vehicle 
liability insurance statutes in name of owner’s sister and at time of accident was 
driven by owner’s wife with knowledge and consent of registeree, vehicle was a tres- 
passer on the highway, but insurer was liable to person obtaining judgments for death 
of her husband in such accident, where husband was not entitled to benefits of Work- 
men’s Compensation Act. Caccavo et al. v. Kearney et al. (Mass.) 1330 
435—Where insured negligently permitted oil to leak from crank case of parked motor- 
truck onto street, injury sustained by pedestrian who, while crossing street some time 
after truck had been driven away, slipped and fell on such oil, held within liability 
policy covering injuries “arising out of ownership, operation, maintenance, control or 
use” of motor vehicle on highway. Mullen v. Hartford Accident & Indemnity Co. 
(Mass.) .1539 
35—Liability policy held to cover liability for injury to third person from negligent opera- 
tion of automobile by insured’s servant. Liability policy expressly excluding liability 
for injuries to insured’s employees. but insuring ‘any person * * * operating 
* * * such autemobile” against liability, held not to cover liability of one operating 
the automobile as driver for insured, to employee of insured. Continental Casualty Co. 
et al. v. Pierce. (Miss.) para ; bas 
435—-Schnol basketball team member, who transpverted other team members in his auto- 
mobile and was naid for gas and oil and for reascnable use of automobile, was 
oneratine automobile in “carryine passengers for hire.” within exception to liability 
policy. Under liability policy which did not cover accident occurring while automobile 
_was being operated for carrying passengers for hire, insurer was not liable to 
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passenger who did not pay for transportation where motorist was transporting others 
in same automobile for hire. Gross et al. v. Kubel et al. (Pa.) 

435—“‘Service station’’ as used in automobile insurance policy, which excepted ‘“‘service 
station” from additional coverage extended third persons, had ordinary meaning of a 
place where gasoline and oil, or either, are stored and sold to the public, irrespective of 
whether repairs were made and accessories were sold there. Reasons for excepting 
“service station’? from additional coverage extended to third persons by automobile 
insurer are immaterial where business of one claiming protection of additional coverage 
was within such exception. Where oil and gasoline were sold at the curb in front of 
store, which sold tires and accessories, but was unprovided with driveway and did not 
render storage service, proprietor operated a “service station” within automobile policy 
excepting ‘‘service station’? and employees from additional coverage extended to third 
persons, and could not recover from insurer amount paid to discharge liability to 
another on account of collision while driving automobile with insured’s permission. 
Alberga v. Pennsylvania Indemnity Corporation. (Pa.) 

435—Exceptions to insurer’s liability under indemnity policy insuring warehouseman against 
liability imposed by law for injuries and death suffered by persons not employees, 
excluding liability arising out of accident caused by insured’s motor vehicles unless 
accident occurred on insured’s premises or on public ways adjacent thereto, or was 
caused by removal and change of goods handled and distributed by warehouse else- 
where than at described premises, held valid and effective. Maryland Casualty Co. v. 
Texas Fireproof Storage Co. (Tex.) 

Automobile “indemnity insurance” protects insured only against loss and hence even 
if there be liability from which potential loss may result but no loss actually occurs, 
liability of insurer does not accrue, whereas “liability insurance” protects insured 
not merely against loss but liability for loss or damages. Statute held not to abrogate 
or modify provision of liability policy covering bus that insurer shall not be liable 
and no action brought against it until final judgment has been recovered against 
assured. Pageway Coaches, Inc. et al. v. Bransford. (Tex.) ..............+.. 
435—Under clause in automobile liability policy issued to city, insurer held not liable unless 
employee of city, at time of accident, was operating and using automobile with per- 
mission of city, either express or implied. Globe Indemnity Co. v. Nodlere. (U. S.) 
435—-Salvation Army’s member undertaking at request of Army’s officer to sell or give 
away weekly 400 copies of Army’s official publication, receiving $6 weekly, held, as 
matter of law, not “independent contractor,” but Army’s “employee” within Army’s 
automobile liability policy exonerating insurer from liability for employees. Salvation 

Army has “occupation” within automobile liability policy exonerating insurer from 
liability for accidents to employees arising out of occupation; hence insurer was not 
liable to Army’s member employed in selling Army’s official publication and injured 
while riding in Army’s automobile. Shawcroft et ux. v. Standard Accident Ins. Co. of 

troit. (Wash.) FRO OOO Hee HEHEHE EEHOEEE HES E EE EEHE HEHEHE Eee 

437. WRONGFUL ACTS OF INSURED. 

Under liability policy which did not cover loss if automobile was operated by person 
in violation of law as to age, insurer could not escape liability on ground that insured’s 
chautteur was under 18 where minimum age for driving was 15, and only chauffeurs 
were required to be 18 years old, and insurer did not aver age of driver at time of 
accident, or that chauffeur had no license. Midwest Dairy Products Corporation v. 
Ohio Casualty Ins. Co. of Hamilton, Ohio. (TIl.) : 

7—Grocer’s employee between 16 and 18 years old customarily operating delivery truck 

during regular driver’s absence held mere “operator,” not ‘“‘chauffeur,’’ nor required 
to be “registered operator” within act; hence was not under legal age limit within 
exception in grocer’s indemnity policy. Friedman v. Maryland Casualty Co. (Mo.) 

437—-Complaint in personal injury action against employer, alleging that employer’s neg- 
ligence consisted in permitting 15 year old plaintiff to be employed contrary to statute, 
and in permitting dangerous machine to be worked on by plaintiff in violation of 
statute held to show illegal employment, as respects question whether the injury was 
covered by employer’s liability policy. Caiola v. Etna Life Ins. Co. (N. J.) 

437—-Automobile liability policy, excepting from coverage any person driving car in violation 
of law as to age, did not cover driver under permissible age in state wherein accident 
occurred, though above minimum age under law of state wherein policy was issued. 
Weiss v. Preferred Accident Ins. Co. of New York. (N. Y.) 

437—Automobile liability insurer held not liable to one recovering judgment against insured 
for injuries caused by negligent operation of automobile by driver under legal age for 
issuance of operator’s license. Weiss v. Preferred Accident Ins. Co. of New York. 
(N. Y.) ‘ 

437—15 year old son of insured who, without driver’s license, was operating automobile 
on way home from school at time of accident, held not person under “age fixed by 
law” within exception in liability policy, where statute, though generally prohibiting 
operation of automobiles by persons under sixteen, authorized special driver's permits 


far 


g 
3 
437 


437—Words “contrary to law,” within statute precluding bill to apply insurance to satis- 
faction of judgment, held to mean contrary to statutory provisions relating to age at 
which person may drive motor vehicle. Truck of motor freight line, operated by boy 
under 18 years of age at time of accident, held operated “contrary to law’ within 
statute providing bill to apply insurance to satisfaction of judgment obtained by injured 
person. Where insured truck was being operated, at time of accident, by boy under 
18 years of age, insurer held not liable under policy containing exception to liability 
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where truck was being operated by person under age fixed by law for driver of auto- 
mobiles. Bradley v. Merchants’ Mutual Casualty Co. et al. (U. S. ‘ 
437—Express exclusion of insurer’s liability where automobile was driven ‘by. person “under 
sixteen applied, regardless of whether he was named assured, or driver otherwise 
legally using automobile or one for whose negligent operation, named assured, was 
legally responsible. Statute providing that indemnity shall extend to any person 
legally responsible for operation of automobile did not enlarge coverage, under policy, 
excluding liability where driver was under sixteen. Automobile liability policy excluding 
insurer’s liability if driver was under sixteen, did not cover operation by owner’s son, 
fifteen years old. That insured automobile owner’s fifteen year old son had been issued 
special driver’s Iciense so that parents were responsible for his negligent operation, did 
not bring his operation within policy excluding insurer’s liability where driver was 
under sixteen. Cullen et al. v. Travelers’ Ins. Co. of Hartford, Conn. (Wis.) 
(D) LIFE INSURANCE. 
§ 440. TIME OF DEATH. 
440—Presumption of continued life of absentee continues for seven years, but seven years 
of unexplained absence raises presumption that absentee is not then alive. Presumption 
of death after seven years requires that party asserting absentee is alive must prove 
assertion. One asserting that absentee died in less than seven years has burden of 
proving claim. To raise presumption of absentee’s death at time less than seven years, 
facts and circumstances of special peril must be shown which make it more probable 
that absentee died at particular time than that he survived. Munson v. New eee 
Mut. Life Ins. Co. of Boston. (Neb.) .. 
§ 443. DEATH IN VIOLATION OF LAW. 
443—Insured’s death while committing felony is not ground for forfeiting life policy issued 
for another’s benefit, unless policy provides therefor or policy was obtained in con- 
templation of commission of felony. Domico v. Metropolitan Life Ins. Co. (Minn.) 
443—Clause in life policy providing that insurer was not liable if insured should die as 
result of acts committed by him in violatign of law held not ambiguous clause which 
must be given construction most favorable to insured. Under life policy providing 
that insurer was not liable if insured should die as result of acts committed by him 
in violation of law, insurer held not liable for fatal shooting of insured by one 
upon whom insured was advancing with open bladed knife in his hand after he had 
assaulted several people. Williams v. American Life & Accident Ins. Co. (Mo.) 
§ 444. SUICIDE. 
§ 445. ——- IN GENERAL. 
(1). In general. 
445(1)—Ljife insurance policy precluding recovery for death by “self-destruction” held 
applicable only to intentional, as distinguished from accidental, self-killing. In suit on 
life policy excepting death by ‘“‘self-destruction’” charge that ‘“‘suicide” and “‘self- 
destruction” are synonymous terms held not erroneous. Gibson v. Reliance Life Ins. 
Co. of Pittsburgh. Pa. (S. C.) 
(2). Statutory provisions. 
5/2)—Missouri statute providing that in suit on life policy suicide should be no defense 
unless insured contemplated suicide at time of applying for policy held not to prevent 
defense of suicide as to double indemnity liabiltiy for accidental death where insurance 
was an Illinois contract. Ferrand v. New York Life Ins. Co. (U. S.) 
(3). Effect of incontestable clause. 
3)—Incontestable clause, of life policy with double indemnity for accidental death, 
providing that policy should not be contestable after two years from date of issue, held 
not to prevent defense of suicide where policy provided that double indemnity benefit 
would not apply if death resulted from suicide, whether sane or insane. Ferrand v. New 
York Life Ins. Co. (U. S.) 
§ 446, —— EFFECT OF INSANITY. 
446—Life policy provision excepting death by self-destruction, whether insured be sane or 
insane, is valid, self-executing, and will be applied, in accordance with its plain terms, 
to case where insured commits suicide while insane. Gibson v. Reliance Life Ins. Co. 
of Pittsburgh, Pa. Ss: ¢€) 


(E) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 

451(1)— -Trailer used in moving house along highway and drawn by two tractors held not 
“automobile” within accident policy insuring against injury resulting from being struck 
by automobile. Ferguson v. Provident Life & Accident Ins. Co. (Miss.) . 

451(1)—Where accident clause of life policy excepted liability for death resulting from 
bodily injuries sustained while “participating in aviation or aeronautics, except as a 
fare- -paying passenger,” and insured was killed while in aeroplane operated by employer 
holding private license and without having paid fare, insurer was not liable. — 
v. Metropolitan Life Ins. Co. (N. C.) oe 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—-Accident policy covering injury to insured by collision of, or accident to, “motor- 
driven automobile” in which insured is riding, held not to cover injury insured incurred 
while riding on ‘motorcycle’ which collided with automobile. Bullard v. Life & Cas- 
ualty Ins. Co. (Ga.) ; 5 5 mi Z4 : ‘ 

452—Accident policy covering injury to insured by collision of, or accident to, “motor- 
driven automobile’ in which insured is riding, held not to cover injury insured 
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ineurred while riding on motorcycle which collided with automobile. Bullard v. Life 
- anustty: ‘tas; On; of “FeRmeeee.. KAD. onc. kicks cthesmemdaesreawes ‘ 3 

452—Limited accident policy insuring against loss sustained by wrecking or disablement of 
any horse-drawn or motor-driven car, covered loss of sight of one eye sustained in 
accident which wrecked horse-drawn farm wagon while insured was operating it. Watkins 
v. Federal Life Ins. Ce. (Idaho.) . z 

452—Death of motorist who drove into pole causing wire to fall across automobile and 
who was electrocuted when he returned to automobile after having left it for a few 
minutes held not to have resulted from bodily injuries sustained “while riding in 
automobile” within accident policy. Wertman v. Michigan Mutual Liability Co. 
(Mich. ) seh Aa 5 Roe RN SST eS aa AS aR A ERI coe sre 

452—Under accident policy insuring against injury caused by disablement of any _horse- 
drawn or motor-driven car or motorcycle, heavy dump wagon with fifth wheel which 
insured was driving when injured held “horse-drawn car,” context of term indicating 
that its meaning was horse-drawn vehicle. Hall v. Federal Life Ins. Co. (Mo.) oe 

452—Runabout used as family automobile held ‘automobile’ and not “truck” within acci- 
dent policy limited to automobile accidents only, notwithstanding “turtle back” was 
occasionally removed from automobile and platform placed thereon for use in relivering 
mattresses. Paetz v. London Guarantee & Accident Co., Ltd. (Mo.) ...... a orem 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—If insured’s disability was partly due to syphilis, he could not recover under accident 
policy providing for insurance for injury sustained solely through external, violent, 
and accidental means. American National Ins. Co. v. Briggs. (Tex.) 

§ 455. EXTERNAL, VIOLENT. AND ACCIDENTAL MEANS OF INJURY. 

455—Death caused by overdose of liquor was not death due to unintentional taking of 
poison so as to bring death within policy covering death through ‘external, violent and 
accidental means,’’ where there was no evidence that insured took liquor unintentionally 
or under a mistaken notion as to amount taken or as to its character. That insured was 
mistaken concerning consequences that would follow consumption of liquor would not 
make his death caused by overdose of liquor accidental within policy covering death 
through external, violent, and accidental means, Naggy v. Provident Life & Accident 
Ins. Co. (TIa.) teas RAE ee ro hee iene ree coh Re ny Oe nee 4 

455—-Loss of sight of eye from object striking insured in eye when farm truck wagon 
struck gatepost, held injury sustained through ‘external, violent, and accidental means 
and independently of all other causes” within terms of limited accident policy. Watkins 
v. Federal Life Ins. Co. (Idaho.) 

455—Injuries sustained by insured when struck by logs while unloading sawlogs held ‘‘acci- 
dental” within policy providing for insurance for injury sustained through accidental 
means, so that court properly refused to define term “accidental injury.” American 
National Ins. Co. v. Briggs. (Tex.) fe oe dod aa are 

455—Insured’s disability resulting directly from inhaling poisonous chemical dust without 
design, intent, or expectation on his part held result of ‘“‘violent and accidental means” 
within accident policy. Bosworth v. Metropolitan Life Ins. Co. (W. Va.) 

§ 464. INTENTIONAL INJURIES. 

464—-Accident policy. exception “injuries, fatal or non fatal, * * * as the result * * * of 
the following clauses * * * to-wit: * * * intentional injuries inflicted on the insured 
by others,” held not to cover insured’s death from explosion of infernal machine 
or bomb sent him by unknown person. International Travelers’ Ass’n v. Barnes. 
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§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—Suicide by insured who is insane is “accidental death’? within accident policy pro- 
viding for accidental death benefits. Mutual Benefit Health & Accident Ass’n_ v. 
Baldridge. (W.. S:) scat ae taal i ae 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Under accident policy insuring against ‘disability or death resulting directly and 
independently of all other causes from bodily injuries sustained through external, 
violent and accidental means,” insurer may be relieved of liability if an idiosyncratic 
condition of mind or body predisposing insured to injury is so acute as to constitute 
a disease. Under accident policy insuring against ‘“‘disability or death resulting directly 
and independently of all other causes from bodily injuries sustained through external, 
violent and accidental means,’ insurer was not liable for death immediately caused by 
“nephritis,” following shock from injuries received in automobile accident, where 
nephritis had been chronic. and progressive for three days before injury. McMartin 
et al. v. Fidelity & Casualty Co. of New York. (N. Y.) 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE. 

§ 479. EFFECT OF OTHER INSURANCE. 

479—Policy limiting insurer’s liability for loss of cargo to deficiency in amount of any 
prior insurance held ineffective as to owners of tug towing insured barges, where loss 
was fully paid by prior insurer of tug’s liability. O’Donnell et al. v. Marine Transit 
erperanen: 88.01 CR. YD oc ccnvs ieee aes < ara a hee Wee Z a witisial Sateen area 

§ 487. EXPENDITURES. 

§ 488. —— IN GENERAL. 

488—Tug owners, paying judgment for value of destroyed cargo with proceeds of insurance 

policy covering tug’s liabilities, held not entitled to recover sum paid their attorney 
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from company issuing carrier’s liability oe to barge owner. O'Donnell et al. 


v. 
Marine Transit Corporation et al. (N. Y. ; : 543 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. —— TOTAL, LOSS. 


493—Where building inspector refused to permit insured to repair building because damaged 
by fire and deterioration to extent of more than 50 per cent. of similar new building, 
insured could recover on fire policy as for total loss of building. Zalk & Josephs 
Realty Co. et al. v. Stuyvesant Ins. Co. (Minn.) ok es are ‘ 202 

$ 494. PARTIAL LOSS IN GENERAL. 

494—In action on fixed-value fire policy, proper method for determining damages to building 
partially destroyed is to subtract value of salvage from value of building fixed in policy, 
notwithstanding recoverable amount is more than estimated or actual cost of reconstruc- 


tion. Fowler et al. v. Merchants’ Fire Assurance Corporation. (S. C.) 235 
§ 498. VALUE OF PROPERTY DESTROYED. 
§ 499. - - IN GENERAL. 
499—As to household furniture insured against tornado, matter of indemnity is value of 


use to owner who suffers from its deprivation. Northern Assur. Co., Limited v. Stewart. 
(Ala.) ; ents RARE ee EE ee Ue Rr TS 166 
499—-Owner of property may insure it against fire for. full value, although he “has only 
equity therein, and measure of recovery in case of loss is full value of property within 
limits of ploicy. Dealer in secondhand automobiles who took out fire insurance policy 
covering such automobiles held entitled in case of destruction of automobiles by fire, 
to recover full value of automobiles remaining unsold, notwithstanding such automobiles 
were subject to equitable mortgage in favor of third party. Fountain v. Importers’ & 
Exporters’ Ins. Co. of New York. (Wis.) wemes ‘ «. 2 
§ 500. VALUED POLICIES. 
500—Insurer which, by agreement with co-insurer and insurer fixed percentage of deprecia- 
tion in value of property insured from date of policy to date of total fire loss, held 
entitled under “Valued Policy” statute to deduct its pro rata share of depreciation 
from face value of its policy in paying loss. London & Provincial Marine & Fire Ins. 
Co. of London, England v. Mullins et ux. (Ky.) ‘ 780 
500—Insurance which, by agreement with co-insurer and insured, ‘fixed percentage of depre- 
ciation in value of property insured from date of policy to "date of total fire loss, held 
entitled under “valued policy” statute to deduct its pro rata share to depreciation from 
face value of policy in paying loss. La Fayette Fire Ins. Co. of New Orleans v. 
Mullins et al. (Ky.) 
§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
5 Where fire policy limited insurer’s liability to cost of repairing or replacing auto- 
mobile or parts thereof, insured could not recover difference between values of auto- 
mobile before and after fire, but only cost of repairs or replacements. Home Ins. Co. 
v. Harrison. (Ga.) Be core Sanaa eioehd go kae caine one Sag PET ee? 332 
§ 503. AMOUNT OF INTEREST OF INSU RED. : 
503—Where amount of fire damage, which was less than first mortgage, was paid to first 
mortgagee and second mortgagee’s interest was thereafter cut off by first mortgage 
foreclosure proceedings, second mortgagee could not recover on _ fire policy, since 
second mortgagee suffered no loss by reason of fire. United Bond & Mortgage Co. of 
Hackensack v. Concordia Fire Ins. Co. of Milwaukee. (N. J.) 1039 
§ 504. EFFECT OF OTHER INSURANCE. 
504—In suit on fire policy which plaintiff took out on property which he was repurchasing, 
court properly allowed insurer credit for amount paid by insurer in centribution with 
other insurers to extinguish plaintiff’s indebtedness to vendor, whines policy provided for 
contribution and for payment first to vendor, as his interest might appear, notwith- 
standing one of contributing insurers had issued policy to vendor alone. Hagan, for use, 
etc. v. Hudson Ins. Co. (Ga.) 513 
Where insurer’s agent was informed “by insured at time application was made for ‘fire 
insurance that insured desired to cancel original policy issued by another and insurer’s 
agent promised to have original policy canceled, insurer was liable on its fire policy as 
original insurer, even if agent did not properly notify first insurer. Victory Ins. Co. v. 
Schroeder et al. (Okla.) ; 
504—Where amount of specific tornado insurance exceeded value of tobacco in warehouse at 
time of loss, specific policies must bear whole loss to exclusion of monthly reporting 
policies covering difference between value of tobacco at time of loss and amount of 
specific insurance. Federal Intermediate Credit Bank of Baltimore v. Globe & Rutgers 
Vine Fie We. (OU GE too cosa a Wage cea so ot OS SEERA ca ones Saeed ener are tees 1287 
§ 505. DUTIES OF INSURED AFTER LOSS. 
505—Insured’s failure, under tornado policy, to repair property damaged because that right 
was denied by insurer on ground of failure to furnish proof of loss could not affect 
mortgagee’s rights under standard mortgagee clause. Reeder v. Twin City Fire Ins. Co. 
CE ec clave wary ate tae eie Bie eke ne Geceae Maia ee eRe oie oad stata acer Ri : Seglccs a e 
(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
512—Insured under automobile liability insurance policy, where insured was riding in but 
was not operating automobile at time of accident resulting in fatal injuries, held not 
entitled to recover indemnity under accidental death indorsement. Miller et al. v. 
Union Automobile Ins. Co. (U. S.) : 571 
12—Policy insuring owner against loss and expense by reason of liability imposed by law 
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on assured arising out of accident held liability policy rather than indemnity policy, 
and indebtedness to judgment creditor accrued when judgment against assured was 
entered. Gooschin v. Mercer Casualty Co. et al. (Wash.) 

§ 514. DAMAGES INCURRED OR PAID. 

514—Under automobile liability policy providing that no recovery against insurer should be 
had until amount of insured’s liability shall have been determined by judgment or 
written agreement, insured had no right to action for indemnity in absence of judgment 
against him or agreement fixing amount of plaintiff’s damages, as respects plaintiff’s 
right to garnishment against insured. Gray v. Houck. (Tenn.)) ... «:. 
-Liability insurer which reserved right to settle or defend suits brought ‘against ‘insured, 
may become liable to insured for entire judgment recovered against insured, though 
exceeding amount on theory of bad faith toward insured in settlement negotiations but 
not on theory of negligence or breach of implied contract. Where motortruck liability 
policy prohibited settlement by insured with injured party except on written consent of 
insurer, insured was not required to rely on oral authority for settlement as respects 
insurer’s liability to insured in excess of amount of policy for alleged bad faith in 
settlement negotiations. Noshey et al. v. American Automobile Ins. Co. (U. S.) 
-Where company issuing limited employers’ liability policies refuses to make reasonable 
settlement not exceeding insurance coverage and employee’s judgment against employer 
exceeds insurance coverage, insurer is liable to employer for difference between judgment 
and coverage only in case refusal to settle was in bad faith. Maryland Casualty Co. vy. 
Cook-O’Brien Const. Co. (U. S.) 

514—On entry of judgment for plaintiff in action growing out of automobile collision, 
defendant’s liability insurer became indebted to judgment creditor in sum not exceeding 
policy coverage, and where no supersedeas bond was filed when appeal was taken, lia- 
bility under judgment immediately attached. Gooschin v. Mercer Casualty Co., 
(Wash. ) 

§ 514%. DEFENSE OF ACTIONS. 

5141%4—Provision of automobile liability policy requiring assured to co-operate with insurer 
applies to conduct of assured in connection with proceedings subsequent to notice 
looking to final determination of insured’s liability. Purpose of automobile liability 
policy provision requiring assured to co-operate with inurer is to protect insurer’s in- 
terest, and conduct of assured to constitute breach thereof must have adversely affected 
insurer’s interest in substantial way. Merely inadequacy or untruthfulness of written 
statement made by assured to insurer respecting circumstances of accident does not 
alone necessarily constitute breach of condition of policy requiring assured to co- 
operate with insurer. Rochon v. Preferred Accident Ins. Co. of New York. (Conn.) 

514%4—Liiability of automobile indemnity insurer would be terminated by failure of assured 
to co-operate as required by policy, unless such was in minor particular and did not 
militate against or destroy defense against injured party. In determining whether 
variance between testimony of assured’s driver as given at trial and statements given 
before trial constituted failure to co-operate with automobile indemnity insurance company, 
extent of such variance or discrepancy, should be considered by jury. Brooks Transp. 
Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) ; rantast : 

514%4—Insured’s giving material, prejudicial, and intentionally, false testimony constitutes 
fraud or collusion available as defense against injured persons suing automobile lia- 
bility insurer. Slight discrepancies in insured’s statements are admissible, but do not 
alone show fraud or non co-operation constituting defense against injured persons suing 
automobile liability insurer. Respecting defense of fraud or non co-operation available 
against injured persons suing automobile liability insurer, insured’s bad faith must be 
proved. Automobile liability insurer claiming fraud or non co-operation as defense to 
injured person’s suits must show that variance between insured’s different statements 
caused substantial prejudice. Medico v. Employers’ Liability Assurance Corporation. 
(Me.) 


§141%4—Contract of automobile liability insurance held to give insurer absolute authority 
to settle claims against insured without authority in insured to compel insurer to 
settle or to prevent it from doing so. Countryman vy. Breen. (N. Y.) 


(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—Provision in life insurance policy, exempting insurer from liability for double indemnity 
for accidental death resulting from participation in aeronautics, held not to cover 


insured’s death in crash of airplane in which he was invited guest. Martin v. Mutual 
Life Ins. Co. of New York. (Ark.) 


515—Accidental death benefit provisions of life policy and of industrial policy meant that 
if sole proximate cause of insured’s death was accidental injury, recovery might be 
had, while if disease was proximate cause, no recovery could be had, though there 
was an accidental injury. Recovery of accident death benefits under life policy and 
under industrial policy is not barred merely because insured was also suffering from 
disease. Rinaldi v. Prudential Ins. Co. of America. (Conn.) 


515—Industrial life policy providing that only one-half of insurance would be _ paid if 
death occurred from diseases named or any chronic disease contracted within 18 
months contained ambiguity as to whether 18-month provision applied to named 
diseases and policy would be construed in favor of claimant, as entitling her to full 
amount where insured died from disease named. Albert v. New Capital Industrial 
Life Ins. Co. (La.) 

515—Death of employee who, while ‘performing regular duties of washing out boiler became 
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overheated and who later died of heat exhaustion, held not caused by “accidental 
means” within double indemnity provision of group insurance policy. Smith v. Metro- 
politan Life Ins. Co. (La.) 
515—Benefits other than death benefit may flow from insurer according to terms of contract. 
Langevin v. Prudential Ins. Co. (Me.) . — 
515—Where insured was paralyzed in lower limbs and was confined to hospital, injury 
consisting of abrasion on base of spine when insured was negligently left too long on 
bedpan, and resulting in infection and toxemia which caused death, held produced by 
“accidental means” within double indemnity clause in life insurance policy. Under 
clause in life insurance policy providing for payment of double indemnity upon_ proof 
that insured’s death resulted from bodily injuries effected solely through accidental 
means, beneficiary is entitled to recover double indemnity if accidental injury was 
proximate cause of death. Hoff v. Mutual Life Ins. Co. of New York. (Mich.)_ 
5—Under life policy precluding accidental death benefit if disease or bodily infirmity con- 
tributes to death, insurer is liable if there is no active disease but merely frail general 
condition. Death from cerebral hemorrhage allegedly produced by fall held contributed 
to by arteriosclerosis within life policies, precluding accidental death benefit. Sullivan 
v. Metropolitan Life Ins. Co. (Mont.) ; ats icoleelectara.«3 hagiatentuted 
515—Insured’s death while traveling as passenger in airplane operated in regular passenger 
service held not caused by “engaging in aeronautic expedition,” so as to preclude 
recovery of double indemnity for accidental death under life policy which exempted 
insurer from double indemnity if death was caused by engaging as passenger or 
otherwise in aeronautic expeditions. Provident Trust Co. of Philadelphia vy. Equitable 
Life Assur. Soc. of the United States. (Pa.) 
515—In action for double indemnity provided in life policy for accidental death, motive for 
suicide is not essential to insurer’s defense. New York Life Ins. Co. v. Trimble. 
(. &.) ea tartare ata nd gree she gamed 
5;5—In action upon life policy to recover double indemnity for death by accidental means, 
defense of suicide while sane held not maintainable under statute excluding proof of 
suicide as defense whether insured was sane or insane. AStna Life Ins. Co. v. 
Braukman. (. $.) Sihe an ; ‘ 
515—Where insured stated that the year of his birth was 1884 instead of 1883, life insurer 
upon insured’s death held liable only for amount of insurance which premiums paid 
would have purchased on basis of insured’s birth in 1883. Mutual Life Ins. Co. of 
New York v. Corodemos et al. (U 
15—Under life policy proviso exempting insurer from double liability if death should 
result from insured’s violation of law, insured’s comparatively trivial violation which is 
not such as in ordinary course of events might reasonably be expected to be attended 
with fatal consequences, will not preclude recovery. Conduct of insured in relation to 
fight held such comparatively trivial violation of law as not to preclude under double 
indemnity provision of life policy, though proviso exempted insurer from double liability if 


death resulted from insured’s violation of law. Under life policy proviso exempting 
insurer from double indemnity if insured’s death should result from injury intentionally 
inflicted by another, recovery for death resulting from fracture of skull caused by fall, 
the result of blow in face struck by fist of another held not precluded, where blow, 
_ = _ result, was intentionally inflicted. Patton v. Kansas City Life Ins. Co. 
(W. Va. eae 


§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 
5 


16—‘Total disability’? in insurance policy dors not mean state of absolute helplessness, but 
means inability to do substantially all of marerial acts necessary to prosecution of 
insured’s business or occupation, in substantially his customary and usual manner. 
Jefferson Standard Life Ins. Co. v. Simpson. (Ala.) as ; : 

516—Insured, to recover under life policy providing for disability benefits if insured should 
become totally disabled before anniversary of policy on which insured’s age at nearest 
birthday was 60 years, must have become totally and permanently disabled prior to 
March 27, 1929, anniversary date of policy, where he became 60 years of age Septem- 
ber 30, 1928. New York Life Ins. Co. v. Torrance. (Ala.) 
-Insurance provisions respecting total and permanent disability preventing insured 
from engaging in any gainful occupation are not strictly interpreted, but insured jis 
“totally disabled’’ when infirmity renders him unable to perform all substantial and 
material acts of his business, or execution of those acts in usual and customary way. 
Under disability clause in life policy, beneficiary held entitled to total of monthly 
payments after disability from insanity began, which was before policy was alleged to 
have lapsed, notwithstanding delay in making claim, as against contention that proof 
of loss was condition precedent to attachment of liability. Where question involved 
in action under disability clause of life policy was whether insured was totally and 
permanently disabled from insanity, it would be immaterial whether he was occasionally 
able to perform acts relative to business. Missouri State Life Ins. Co. et al. 
(Ark.) ; 
-Under group insurance provision for total and permanent disability, insurer held 
reauired to begin payment if after three months it appears that disability is total and 
permanent, but, if it should develop thereafter that disability was not total or 
permanent, payments may be discontinued; word “permanent” meaning continuing in 
same state, or without any change that destroys form or character. Cassens_ v. 
Metropolitan Life Ins. Co. (Fla.) 7 ; 


—Under life policy providing for certain payments in case insured shall become “totally 
and permanently disabled,” no recovery can be had for partial disability, though per- 
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manent, nor for temporary disability though total. Insured could recover nothing under 
policy providing for benefits, from beginning of “total and permanent disability” upon 
due proof wherein benefits began after continuance of total disability for 90 days 
immediately preceding proof, if proof failed to show that disability was not permanent, 
where within 90 days after injury it was apparent that insured’s total disability was 
not permanent. Petersen v. Prudential Ins. Co. of America. (Ia.) 

516—Under indemnity clause of life policy covering total and permanent disability words 
“wholly” and “permanently,” when considered with our provisions, refer to disability 
existing continuously for at least 90 days prior to furnishing of proof. Garden v. New 
England Mut. Life Ins. Co. of Boston, Mass. (Ia.) ees 3 
-If coal miner was unable to follow his occupation as such because of heart disease, 
there was “total disability” within meaning of employer’s group policy, if injury or 
disease of one seeking disability benefits under insurance policy may be corrected by 
treatment or materially decreased, claimant must exercise ordinary care in efforts to 
effect cure or to relieve himself. Equitable Life Assurance Society of United States 
v. Merlock. (Ky.) 3 ay ewer : : aay 

516—Insurer held not liable for total disability benefits under life policy until three months 
after commencement of disability, where disability was not in fact permanent, and 
presumption of permanency arose under policy only after three months’ continuous dis- 
ability. New York Life Ins. Co. v. Gunn. (Ky.) fo bl loki ‘ 

516—Words ‘‘permanent disability’ within clause in group policy providing for total and 
“permanent” disability payments, held to mean presumably permanent disability. 
Equitable Life Assur. Soc. of the United States v. Preston. (Ky.) 

516—Policy insuring against disability to engage in particular occupation contemplates 
inability to do all substantial material acts necessary to prosecution of insured’s 
business or performance of his occupational duties in customary and usual manner. 
Policies insuring against inability to carry on any vocation, perform any work, or 
follow any occupation for compensation do not mean that insured must be helpless 
in order to recover thereon, but merely that he must be unable to follow any sub- 
stantial or remunerative occupation or do any labor, for which fitted or qualified, 
to earn livelihood. Prudential Ins. Co. of America v. Harris. (Kv.) 
-Court cannot construe “total disability,’ “‘temporary total disability,” ‘‘partial dis- 
ability,” ‘‘temporary partial disability,” “‘partial permanent disability’ and total disability 
by injuries or disease permanently preventing insured from pursuing any remunerative 
occupation in insurance policies as synonymous or creating identically consensual rela- 
tions between parties. Insurers’ liability on policies requiring monthly payments to 
insured during continuance of his total disability from disease permanently preventing 
him from pursuing any remunerative occupation, held not terminated if disease or 
neglect to submit to or follow competent surgical treatment, aid or advice; doctrine of 
minimizing damages being inapplicable. Word “permanent” in insurance policies 
requiring monthly payments to insured for total disability by disease “permanently” 
and “continuously” preventing him from pursuing any remunerative occupation held not 
used in sense of absolute “perpetuity,” ‘‘everlasting,” “lifelong,” ‘‘unchangeable,” 
“forever,” etc., but in contradiction from ‘‘temporary” or “transient”; words ‘“‘per- 
manently” and “continuously” being of same import and meaning. ‘‘Fusability” obligat- 
ing insurer to make payment to insured while totally disabled by disease permanently 
preventing him from pursuing any remunerative occupation, held not absolutely per- 
manent and continuous disability absolutely preventing him from engaging in any gain- 
ful. occupation during his lifetime. Insurance policies, obligating insurers to pay insured 
stated monthly income during continuance of his total disability by disease permanently 
preventing him from pursuing any remunerative occupation, held to entitle insurers to 
relief from further payments after removal of such disability. Jefferson Standard Life 
Ins. Co. v. Hurt. (Ky.) 

516—Insured, confined to house with illness except for going into air and sun under 
physician’s directions as part of treatment for disease, would be entitled to benefits for 
illness causing ‘“‘confinement within doors.’ Independent Life Ins. Co. of America v. 
Downey. (Ky.) 1451 

§16—Manual laborer, 
which caused him to refrain from exactions of any fixed employment, though he may 
have been capable of doing light work held “totally and permanently disabled” within 
group policy provision for benefits if insured became totally and permanently disabled 
thereby preventing him from engaging in any occupation or performing any work for 
compensation. Provisions in life policies for indemnity in case insured becomes “totally 
and permanently disabled’? do not require that he shall be rendered absolutely helpless, 
but merely require such disability as renders him unable to perform the substantial 
and material acts of his occupation in usual and customary way. Crowe v. Equitable 
Life Assur. Soc. of United States. (La.) ote Zan Secit 


’ 


‘Words “total and permanent disability” within life insurance policy providing for 
disability benefits should not be taken in literal sense or given absolute effect, and do 
not contemplate physical or mental incapacity. Disability of insured who still retains 
power to do some work may constitute “total and permanent disability” within disability 
provisions of life insurance policy, if insured is wholly and continuously unable to do 
any work of compensable character. Insured is “wholly unable to perform any work 
within total and permanent disability provisions of life insurance policy, if he can do no 
work without seriously endangering his health or risking his life. Words “total and _per- 
manent disability” within life insurance policy providing for disability benefits, should not 
receive narrow and technical construction, nor one so free and liberal as to confer 
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right which words themselves do not import. Insured is suffering “total and permanent 
disability’’ within disability provisions of life insurance policy, if his condition is such 
that he is unable to work without running risk of increasing his disability or of 
shortening life. Rezendes v. Prudential Ins. Co. of America. (Mass.) 

516—Under industrial policy entitling insured to disability benefit for total blindness, 
insured’s administrator could sue for benefit where insured suffered stroke of apoplexy 
on April 25, 1930, became totally blind on May 1, 1930, and died six days thereafter. 
Payment for total blindness after payment of death benefit, held not inconsistent as 
exacting double liability, where original ploicy called for death benefit and second 
policy in addition to death benefit indemnified for total and permanent disability result- 
ing from total blindness. Langevin v. Prudential Ins. Co. (Me.) : as 

516—Under policy providing disability benefit upon proof that insured had become 
“wholly disabled * * * and thereby permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or profit,” insurer held 
liable where painter and seasonal wool and fur buyer could not, because of paralysis 
in both legs, carry on his occupations in customary manner, but was able to earn some- 
thing through extraordinary efforts and assistance from old customers and friends. Painter 
and seasonal wool and fur buyer was incapable of “engaging in any occupation” 
within meaning of life policy providing disability benefits, where through paralysis of 
both legs he was unable to perform many of the important duties of such occupations. 
Rickey v. New York Life Ins. Co. (Mo.) 

516—In construing total disability provision of policy, court must give effect to what would 
be ordinary lay interpretation. Permanent typhoid carrier, quarantined under statute 
and prevented from operating his own farm and from doing certain types of work, 
but whose ability to work had not been interferred with, held not entitled to insurance 
for ‘total and permanent disability.”” Gates v. Prudential Ins. Co. of America. (N. Y.) 

516—Insured’s submission to surgical operation for hernia, though advised by physicians, 
held not condition precedent to recovery of benefits under life policy for disability 
resulting from hernia, where not required by policy. Finkelstein v. Metropolitan Life 
Ins: Co. CNW. YI ; ‘ Solna ah ; 
Insurance against disability rendering insured “wholly and permanently unable to 
engage in any occupation or perform any work for any kind of compensation of 
financial value’’ covers his inability to carry en occupation in which he had been 
trained, or employment in work of same general character where he mey be gainfully 
employed in an occupation reasonably comparable in type and remuneration to that in 
which he was employed at time of accident. Arico v. Prudential Ins. Co. of America. 
(CN. ¥.) ; 

51€—Under policy covering total and permanent disability, apparent disability from which 
insured has recovered at time of suit is not compensable and it is immaterial whether 
cure resulted from natural recovery or through surgery. Lubow v. Prudential Ins. 
Co. of America. (N. Y.) .... 

516—Under disability provsion of in 
insurer, had lost sight of one eye when policy was issued, held entitled, on loss of 
other eye, to compensation for permanent loss of “sight of both eyes.”” Elder v. Western 
& Southern Life Ins. Co. (Pa.) . 1475 

516—Where life policy provided for disab 
and permanently unable te engage in any occupation for profit, that insured would at 
times be able to beg, pick rags, or sell peanuts, or for brief periods do work necessarily 
resulting in great pain or loss of life, would not prevent recovery of disability benefits. 
Term “totally disabled” does not mean absolute helplessness, but inability of insured to 
do substantial part of his work. Life policy providing for benefits for total and per- 
manent disability, which stated that, if insured improved, benefits would cease, gave 
right to benefits for apparently permanent disability as distinguished from disability 
which was absolutely permanent. Life policy providing for benefits for total and per- 
manent disability, which stated that if insured improved, benefits would cease, gave 
rights to benefits for apparently permanent disability as distinguished from disability 
which was absolutely permanent. Janney v. Scranton Life Ins. Co. (Pa.) .. 1484 

516—In life policy, disability clause providing that, if insured should lose certain members 
or sight of both eyes, total and permanent disability would be deemed to exist and 
one-half of insurance would be paid immediately to insured and paid-up policy issued, 
held not to cover causes of disability other than those enumerated, in view of maxim, 
expressio unius est exclusio alterius. Chapman v. Metropolitan Life Ins. Co. (S. C.) 


516—Insured’s election as sheriff after he became disabled to follow his occupation of 
farming held not to negative his claim of present disability or estop him to claim 
disability benefits under insurance policy. Fact that insured lost money on his farm 
for several years did not prevent farming from being his regular occupation, so as to 
authorize recovery of benefits under insurance policy for disability to pursue such 
occupation. For business to be insured’s occupation within policy insuring against 
disability to pursue his occupation, he need not get his support from such business 
at time disability occurred. Court is not concerned with people’s action in electing 
as sheriff one not physically able to discharge duties of such office in his action for 
disability benefits under insurance policy. Dukes v. Jefferson Standard Life Ins. Co. 
Ss. ¢) : 1008 

516—Temporary employment by Civilian Conservation Corps held not “occupation,” “trade,” 
or “profession” so as to be conclusive of insured’s physical ability to perform work 
for compensation or profit, within meaning of group life policy providing total and 
permanent disability benefits. Mere amputation of insured’s right foot three inches 
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above ankle held not to show “total and permanent disability” within disability pro- 
vision of group. life policy. Metropolitan Life Ins. Co. v. Tessier. (Tex.) .. 

516—Entire loss of sight held not “irrecoverable entire loss” within life and disability 
policy, if loss could be completely or substantially recovered, regained or remedied by 
proper medical or surgical treatment which ordinarily prudent person would vo 
under similar circumstances. Southland Life Ins. Co. v. Dunn. (Tex.) 

516— Total and permanent disability of insured by group life policy cannot be predicated | on 
injury not preventing performance of his customary work and curable by operation. 
Mere fact that disease, disabling employee, originated during period covered by group 
insurance policy is insufficient to sustain action thereon, but disease must have reached 
stage permanently and totally disabling insured while policy was in force. Equitable 
Life Assurance Society of U nited States v. Singletary. (U 

516-—Fact that provision of total disability clause of life policy made loss of use of certain 
members of body unconditional permanent total disability held not to preclude recovery 
under general disability clause for permanent total disability resulting from loss of use 
of nonspecified members of body. Insured’s disability to follow occupation that he had 
been actually engaged in did not justify recovery under total disability clause of life 
policy covering disability to pursue any occupation for wages or profit. Jones v. 
Connecticut General Life Ins. Co. (W. Va.) 

516—Permanent loss of 90 per cent. of vision constitutes bodily injury or disease “‘per- 
manently preventing insured from engaging in any occupation and performing any work 
for ——— * within disability clause of life policy. Bosworth v. Metropolitan Life 
ing, Co. OW. Va)... 

§ 517. AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 

517—-Where incontestable clause in life policy excepted restrictions and provisions applying 
to double indemnity and disability benefits as provided in certain sections, incontestable 
clause held inapplicable to disability benefits and insurer could sue for cancellation of 
disability benefit provisions because of alleged fraud, inducing issuance of policy not- 


withstanding expiration of contestable period. Mutual Life Ins. Co. of New York v. 
Stroehmann et al. (Pa.) 


§ 523. DEDUCTIONS AND OFFSETS. 

523—Insurer could not, by arrangement with fraternal lodge, the nominal beneficiary 
group policy covering lives of subscribers, to lodge’s building fund, set off the insurance 
due on death of building fund subscriber against indebtedness of lodge for premiums 
which exceeded amount of such insurance, since lodge was merely agent of real bene- 
ficiary. Protective Life Ins. Co. v. Moore. (Ala.) : 2 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. 

524—‘‘Total disability” 
matter, and depends on peculiar circumstances of every case. Insured, who had arrested 
case of tuberculosis but was able to perform his business duties in usual and customary 
manner, held not to sustain “total and permanent disability’ within policy provision for 
benefits for total and permanent disability which prevents insured from conducting any 
business for compensation, or profit. A®tna Life Ins. Co. v. Person. (Ark.) 
-Clause in accident policy, defining “total disability’? as disability which prevents 
insured from engaging in any occupation for remuneration or profit, means disability 
rendering insured unable to perform substantial acts of his business in usual way, and 
not disability that renders him absolutely helpless. Oil distributing station operator 
having use of left hand destroyed, unable to do heavy lifting, handicapped in operating 
automobile, and unable to deliver oil products without assistance, held “totally dis- 
abled” within terms of accident policy. Equitable Life Assur. Soc. of the United 
States v. Bagley. (Ark. 

524—To recover under disability clause of policy, insured need not be absolutely ‘helpless, 
but is “totally disabled” when infirmity renders him unable to perform all substantial 
and material acts of his business, or execution of those acts in usual and customary 
way. In action for disability benefits under policy, court’s substitution of word “all” 
for the word “some” wherever it appeared in instructions to find for insurer if insured 
could perform some of material duties of executorship, and of farm management, held 
not error. That indulgent relatives might continue compensation to insured for partial 
performance of duties is not final test of imsured’s capacity in action for disability 
benefits under policy on ground of total and permanent disability. As regards question 
whether insured was totally and permanently disabled under policy, law does not require 
one to perform duties at peril of life or health, or if performance entails pain and 
suffering which persons of ordinary fortitude would be unwilling to endure. Mutual Life 
Ins. Co. of New York v. Dowdle. (Ark.) 
—“Total permanent disability” within group policy exists if insured, though not bed- 
ridden or completely helpless, is unable to engage in gainful occupation within his 
normal ability and if disability will probably continue through life. Equitable Life 
Assurance Society of New York v. Wiggins. (Fla.) 

524—“Total disability” does not mean absolute physical inability to pursue some occupation 
for wages, but exists where common care requires insured to desist from transacting 
his business, and insured in fact desists. Insured could not recover for total 
disability where undisputed evidence demanded finding that insured did not abandon 
his work because of his disability. Blackman v. Travelers’ Insurance Co. (Ga.) 

§24—Person insured under group disability policy held not required to undergo operation to 
remove hernia to recover benefits of policy. Etna Life Ins. Co. v. Wells. (Ky.). 

§24—Under indemnity policy entitling insured to benefits for disability from sickness 
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resulting in continuous total loss of business time as manager of tailoring store, if 
performance of duties required all of insured’s time, and disability was such that he 
could work part of time, then insured could recover as being unable to perform duties 
of manager. Under indemnity policy, providing for benefits for disability from sickness 
resulting in continuous total loss of business time as manager of tailoring store, ability 
to perform some of duties or ability to engage in some other business is insufficient to 
defeat recovery. Charge that under indemnity policy providing for benefits for disability 
from sickness resulting in continuous total loss of business time as manager of tailor- 
ing store, insured could recover if disability from continuous sickness rendered him 
unable to perform substantial and material duties necessary to carry on his business in 
usual manner held not error, where insured suffered from arthritis. Cass v. 
Mutual Life Ins. Co. of California. (S. D.) ........... ; 7 

524—Presence of partial disability clause in accident policy held not to require a more 
strict construction against insured of total disability clause, as to disability necessary 
for recovery, than would be the case in a policy containing total disability clause 
alone. Harrison v. Provident Life & Accident Ins. Co. (Tenn.) oy 

524—Under accident policy providing for insurance for injury disabling insured from 
performing duties pertaining to any business or occupation, insured could not recover 
on showing only that injury would incapacitate him from performing duties of his 
occupation. American National Ins. Co. v. Briggs. (Tex.) ‘ eR es 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN 

525—Employees’ group policy provision precluding injury and sick benefits during period 
when insured employee is not treated by physician held binding on both insured and 
employer. Equitable Life Assurance Society of United States v. Burns. (Ky.) 

5—Insured held entitled to benefit of house-confinement clause of health policy, notwith- 

standing occasional trips outdoors on advice of physicians following paralytic strokes. 
Insured to recover under health policy provision for disability which ‘confines the 
insured continuously within doors,’”? need not be confined within four walls of home 
every monent of time, but must be afflicted with confining illness, and confined to home 
for substantially all of time; mere loss of income without necessary confinement 
sufficing. Purcell v. Washington Fidelity National Ins. Co. (Ore.) 

525—Omission to plead and prove that insured received weekly surgical attention provided 
for by accident policy, providing insurance would be paid on condition insured received 
such attention, did not preclude recovery, since such provisions are not conditions 
precedent to recovery, but are merely evidentiary. American National Ins. Co. v. 
Briggs. (Tex.) : 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527—Permanent loss of 90 per cent. of vision constitutes “total and irrecoverable loss of 
sight” within accident policy. Bosworth v. Metropolitan Life Ins. Co. (W. Va.) 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Continuous disability rider entitling insured, where disability ‘continues’ beyond 60 
weeks for which policy proper allowed disability benefits, to weekly indemnity se 
lonz as he thereafter lives and is “‘continuously” disabled, held not to entitle insured, 
after he had received 60 weeks’ disability benefits and period of good health inte-vened, 
to benefits for disabilities subsequently arising. Massachusetts Protective 
Jurney. (Ark.) 

¢ 529. DEATH FROM ACCIDENT. 

529—Under policy excepting double indemnity where death of insured results from “‘par- 
ticipation in aviation operations,” no recovery could be had where insured was killed 

while riding as an invited guest in an e2eroplane. Missouri State Life Ins. Co. v. 
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Martin. (Ark.) rete teen e eens seteeee 
Term “passenger” on public conveyance within double indemnity clause in accident 
policy cannot be restricted to technical meaning which may be assigned to it by law 
of common carriers, since term also has common or popular meaning, which would 
include insured who with ticket in his possession, was riding on steps of train. 
Insured, who, with ticket in his possession, fell from step of passenger coach in attempt 
to board moving train, and received fatal injuries held ‘“‘passenger’” within double 
indemnity clause in accident policy providing for double indemnity for fatal injuries 
received while passenger on public conveyance. Stipulation in accident policy for double 
indemnity to passenger on public conveyance does not require strict construction on 
ground that such provision contemplates risk which is comparatively slicht, where 
nothing in policy indicated that such clause was used more narrowly than other stipu- 
lations. Insurer which has chosen terms of accident policy must be held to their full 
measure, in double indemnity clause as in any other, whether insurer’s promise be for 
more or less. Aschenbrenner v. United States Fidelity & Guaranty Co. (U. 
§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 
530—Group, health and accident policy provision excluding insurance against total and per- 
manent disability arising from disease within first six months after policy became 
effective held valid. Equitable Life Assur. Soc. of the United States v. Arrowood. 


29 


531—Where insured’s duties as warehouse superintendent included instruction concerning 
use of machinery and ripsaw when accident policy with diminished liability clause for 
injuries in more hazardous employment was issued, and, after discharge, insured lost 
hand while temporarily using unguarded circular saw, insurer was liable for undiminished 
amount for loss of hand. Diminished liability clause in accident policy for injuries in 
more hazardous employment applies to a changed occupation of more hazardous kind, 
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and not to mere temporary acts generally performed by persons in other occupations 
after loss of insured’s position. Diminished liability clause in accident policy must be con- 
strued most favorably to assured, since it is in the nature of a forfeiture, which is not 
; Po in the law. Womack v. Federal Life Ins. Co. (N. C.) .... 
a 
5323%,—Executrix after death of insured under accident policy, held not authorized to make 
election which insured might have made, to recover stipulated indemnity for specific 
injury instead of matured weekly indemnity for total disability between date of acci- 


ae insured’s death from injuries. Fisher v. Fidelity & Casualty Co. of New York. 
(Pa. Cares 


XIV. Notice and Proof of Loss. 
§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 


535—Assured’s obligation under automobile liability policy to give information to insurer 
respecting accident in written notice is independent of duty under provision requiring 
assured to cooperate with insurer. Purpose of requirement in automobile liability 
policy that assured, in his notice, give insurer information in respecting accident 
is to afford insurer reasonable opportunity for investigation of facts rather than te 
give full information on basis of which it may proceed to disposition of case. Rochon 
v. Preferred Accident Ins. Co. of New York. (Conn.) ae : 

§ 535. NECESSITY OF NOTICE. 

535—Compliance with policy requiring immediate notice of accidents and claims is condition 
precedent to insurer’s liability; ‘immediate’ meaning within reasonable time. Howard 
v. Rowan et al. (La.) 

535—Under automobile liability 
such notice held condition precedent to insurer’s liability. Phelan v. New Amsterdam 
Casualty Co. (Wyo.) 

§ 536. NECESSITY OF STATEMENT OR PROOF O 

536—Liability under industrial life policy providing for total and permanent disability 
benefits attached upon occurrence of injuries inflicting disability and not when proof 
of disability was filed and approved by insurer showing total disability to have existed 
for six consecutive months, since when liability attaches no subsequent act of parties 
will effect forfeiture of policy, unless contract explicitly so provides. Missouri State 
Life Ins. Co. v. Foster. (Ark.) bs ee esaes 

536—Under policy providing that benefit should be effective in receipt of proof of total 
and permanent disability and that insurer would waive payment of all premiums and 
pay monthly annuity after receipt of such proof and during continuance of such dis- 
ability, liability attached at time when insured became disabled and suit could be main- 
tained at any time until barred by limitation, since requirement for proof was “‘condi- 
tion subsequent.” Equitable Life Assurance Society of United States v. Felton. (Ark.)..1251 
Receipt by insurer, while policy was in full force, of proof of insured’s total disabil- 
ity, held condition precedent to recovery of monthly payments under total disability 

clause. Levitt v. Prudential Ins. Co. of America. (N. Y.) ‘ a ake 3 119 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. L 

537—If beneficiary had duty to give insurer notice of insured’s disability from insanity, 
such duty could arise only when she became aware that insured was not in mental 
condition to give notice himself or to make proofs, and then not until she had 
reasonable opportunity to inform herself respecting facts on which disability claim 
would be made. Missouri State Life Ins. Co. et al. v. Case. (Ark.) 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

5§39(1)—Provision of fire pol’cy requiring proof of loss within 60 
valid. Franklin Fire Ins. Co. v. Holmes. (Ark.) 

539(1)—Life policy provision granting disability benefits if insured should, before attaining 
age of 60 years, furnish due proof to irisurer of disability, did not require proof of 
disability to be filed before insured attained age of 60 years, but meant liability should 
attach upon causation of insured’s disability before attaining such age. Smith v. 
Mutual Life Ins. Co. of New York. (Ark.) ae eas ; 

5§39(1)—Policy requiring proof of loss to be filed before loss thereunder becomes “due and 
payable,” without specifying time within which such proof shall be submitted, requires 
proof within reasonable time; reasonable time being generally question for jury. Burton 
v. Metropolitan Life Ins. Co. et al. (Ga.) . ne SEES PP EA ek eens 

539(1)—Life policy provision requiring proof of death and suit within year after death of 
insured binds beneficiary, unless circumstances excuse delay. Life policy requirement 
for proof of insured’s death within stipulated time thereafter is sufficiently complied 
with by proof made within reasonable time after beneficiary’s discovery of insured’s 
death, or within stipulated time after cause preventing prior compliance is removed, 
where death of insured is unknown to beneficiary without fault of beneficiary. Pilgrim 
Bealth & Tite: Ine: Co. v. Ciiem: (G8) on. ches sccas Peete Sate 

539(1)—-Under group policy providing that insurer would pay insured monthly disability 
installments on receipt of proof of his total and permanent disability before expiration 
of one year from date of its commencement, year with which such proof must have 
been given to insurer began to run from date of commencement of such disability, and 
not from date when accident occurred. Crowe v. Equitable Life Assur. Soc. of United 
States. (La.) avers bateltcd mvacatedoett atkiaca ts 

539(1)—Accident policy providing that failure to give notice of insured’s death within 
time specified should not invalidate claim if it was not reasonably possible to give 
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notice is satisfied by giving of notice within reasonable time under circumstances. 
Where insured injured on October 18, 1931, died two days later, and administratrix 
was appointed on November 6, 1931, and notice of death was given to accident insurer 
on November 10, 1931, evidence sustained verdict that immediate notice was given and 
that notice was given as soon as reasonably possible. Sleeter v. Progressive Assurance 
Co. (Minn.) : ‘ es 
539(1)—Notice of injury given to insurer within 20 days after insured knew that he had 
lost or would lose sight of eye held sufficient compliance with limited accident policy 
requiring notice within 20 days after accident. Jensvold v. Provident Life & Accident 
Ins. Co. (Minn.) Gia /e ack \accar Seba te ; : : ; , 
539(1)—Insurer may stipulate in accident policy that insured or beneficiary must give notice 
within reasonable time. Donnelly v. Metropolitan Life Ins. Co. (Pa.) .. 
539(1)—Reasonable time limits may be stipulated in insurance contracts 
proofs of loss, and compliance with such contractual requirements may be made condi- 
tion precedent to recovery. Under group policy and employee’s certificate issued in 
connection therewith, whereby insurer contracted to pay face value of certificate upon 
proof that employee had become wholly and permanently disabled while policy was in 
force and wherein no time was stipulated within which proof of disability should be 
made, employee, if sustaining total and permanent disability was not made until over 
seven months after policy had lapsed and notwithstanding employer failed to pay pre- 
miums as required by policy after policy had matured, since provision to that effect was 
unenforceable. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) .............1239 
(3). “Immediate” notice. 
539(3)—Compliance with policy requiring immediate notice of accidents and claims is condi- 
tion precedent to insurer’s liability; ‘immediate’ meaning within reasonable time. 
Notice by insured 44 days after accident, held not “immediate notice’? within liability 
policy, relieving insurer from liability to insured and injured person. Howard v. Rowan 
et al. (La.) 
539(3)—Provision 
given insurer suggests diligence and promptness and is satisfied if notice is given 
within such time as is reasonable under circumstances. Sleeter v. Progressive Assurance 
Co. (Minn.) a 
539(3)—Under policy requiring insured to give insurer “immediate notice” of theft of 
automobile, notice given 28 days after automobile was stolen held duly given, warranting 
recovery on policy. Commercial Standard Ins. Co. v. Harper. (Tex.) 
(5). Effect of failure or delay. 
539(5)—Insured employee, under industrial policy, held not barred from recovering dis- 
ability benefits because of failure to give immediate written notice of injuries, where 
master policy and certificate did not expressly or by implication make giving of notice 
condition precedent to right of recovery. Under industrial policy, where notice to 
insurer of injury to employee is not made condition precedent to right of recovery, 
manner and time of making proof of disability is immaterial, if made within statutory 
period of limitations. As respects delay in giving notice, liability under industrial policy 
attaches upon causation of injury, and no subsequent act of parties can destroy such 
liability. Missouri State Life Ins. Co. v. Foster. (Ark.) ; 
539(5)—Insured employee held entitled to recover disability under industrial policies not- 
withstanding written notice was not given to insurer, where policies and certificate 
did not expressly or by implication make giving of notice of disability condtion precedent 
to recovery; liability having attached upon causation of injury. Missouri State Life 
Ins. Co. v. Withers. (Ark.) 
§39(5)—Failure to make proof of loss within 60 days vrovided for by fire policy after 
fire forfeited rights of insured. Franklin Fire Ins. Co. v. Holmes. (Ark.) 
539(5)—Unless it is inescapable from language of policy that notice of disability and proof 
thereof are conditions precedent to recovery under disability clause, it is existence 
of disability that fixes liability and not proof thereof. Missouri State Life Ins. Co. 
et al. v. Case. (Ark.) 933 
§39(5)—Insured’s failure to furnish proof of loss within time specified in fire insurance 
policy works forfeiture of his claim thereunder. Dunning et al. v. Continental Ins. Co., 
| a: ae a 
539(5)—_-Wher ) ident, unexcused 
delay of forty-nine days in giving notice would bar recovery against insurer by 
injured plaintiff, where execution against insured was returned unsatisfied. Abitante 
v. Home Indemnity Co. (N. Y.) 602 
539(5)—Reasonable time limits may be stipulated in insurance contracts for filing of 
proofs of loss and compliance with such contractual requirements may be made condi- 
tion precedent to recovery. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) 1239 
539(5)—Insured’s failure to render proof of loss under tornado policy within 60 days 
held not to defeat mortgagee’s right under standard mortgagee clause. Reeder v. Twin 
City Fire Ins. Co. (U. S.) ? 163 
539(5)—Breach of provision in automobile liability policy requiring immediate written 
notice of accident is sufficient to avoid liability under policy, notwithstanding absence 
of forfeiture clause. Where insured under automobile liability policy could not recover 
indemnity because of failure to give immediate written notice of accident, judgment 
creditor of insured, on return of execution against insured unsatisfied, held not entitled 
to recover stipulated indemnity. Phelan v. New Amsterdam Casualty Co. (Wyo.) 
(6). Excuses for failure or delay. 
539(6)—Where master industrial policy requiring immediate written notice to insurer by 
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employer of injury to employee was not in possession of employee, employee held not 
bound by such requirement, where certificate in his possession contained no such require- 
ment. Missouri State Life Ins. Co. v. Foster. (Ark.) 

539(6)—Where insured became permanently insane at 
of disability held not condition precedent to insurer’s liability under disability clause 
of policy, and failure to give such proof before lapse of policy would not prevent 
recovery. Missouri State Life Ins. Co. et al. v. Case. Ark.) 

539(6)—Under policy providing for benefits on receipt of proof of total and permanent 
disability of insured, failure of insured to give insurer proof of such disability did not 
bar recovery of benefits if, by reason of disease and illness, insured was mentally 
impaired to extent that he was incapable of carrying on ordinary affairs of life and 
was incapable mentally of such sustained effort as would enable him to comprehend 
such affairs as needed his attention. Equitable Life Assurance Society of United 
States v. Felton. (Ark.) 

539(6)—Where beneficiary, upon learning that insured, who had disappeared, died over two 
years before, promptly furnished insurer with proof of death and sued on policy within 
one year after discovering insured was dead, suit was not dismissible for failure to 
comply with policy requiring proof of death and suit within year after death of insured. 
Pilgrim Health & Life Ins. Co. v. Chism. (Ga.) ..... Sees 

539(6)—Automobile liability insurer held not liable, where insured’s excuse for failure 
to give immediate notice of accident as required by policy was that it did 
accident was caused by its motor vehicle, but was under imoression it 
by horse-drawn vehicle. Abitante v. Home Indemnity Co. (N. Y.) 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—-Under requirement of group policy that proof of such total disability be furnished as 
to justify presumption that disability exists and will continue throughout life of insured 
and will wholly prevent him from earning money, proof need not in fact convince 
insurer but would be sufficient if it justifies presumption of disability to an intelligent 
judgment reasonably exercised. American National Ins. Co. v. Westerfield. (Ark.) ...1444 

543—-Proofs of death on forms and in accordance with insurer’s requirements and con- 
taining information that insured was hit by piece of wood and that cause of death 
was accidental held sufficient. Rinaldi v. Prudential Ins. Co. of America. (Conn.) 937 

543—Insurer may not complain as to definiteness of proof furnished on blank forms fur- 
nished by it. Insured who submitted to insurer statement on proofs furnished by it 
that he was physically incapacitated so as to be wholly and permanently unable to 
engage in any gainful occupation, and who gave a detailed report of his illness and 
disability complied with policy in furnishing preliminary proof of total and permanent 
disability, where policy did not provide particular form of proof nor requre furnishing 
of medical proof. In proving disability under indemnity clause of life policy providing 
for total and permanent disability, reasonable evidence of permanency of disability 
must be accepted and benefit paid so long as such apparent permanency exists. Under 
indemnity clause of life policy providing for total and permanent disability, insured 
held entitled to benefit of indemnity on showing he had been wholly and permanently 
disabled from pursuing any occupation or labor for profit for 90 days, and that there 
was reasonable presumption that disability would continue for indefinite period; reserv- 
ing to insurer right, at later time, to require proof of continuance of disability. Garden 
v. New England Mut. Life Ins. Co. of Boston, Mass. (Ia.) : ee 
Life policy requiring ‘‘due proof’? of total disability contemplates reasonable evidence 
thereof. Proof that insured had phebitis and thrombosis and was under treatment and 
totally disabled for two years, and medical opinion showing permanence, held “due 
proof” of total permanent disability within life policy. Forman v. New York Life 
Ins. Co. (Mich.) a5 

543—Life policy requiring receipt at insurer’s home office of due proof of death held to 
contemplate written proof, probably in form of affidavits rather than mere_ statement 
of beneficiary or her attorney. Kustor v. Metropolitan Life Ins. Co. (N. J.) ......1403 

543—Unless life insurance policy specifically provides that proof of death must be made on 
blanks furnished by insurer for that purpose, beneficiary need do nothing more than 
establish bare fact of death of insured, and is not required to make proof of death on 
forms supplied by insurer. Where life insurance policy is payable after due notice and 
proof of death, only such reasonable proof as will normally give assurance that event 
has happened is required. Question of whether due proof of death was made under 
life insurance policy cannot be regulated or limited by any custom or usage prevailing 
in insurance company’s business. Custom or usage prevailing in life insurance company’s 
business with reference to due notice and proof of death, to be controlling, must be 
brought to attention of assured before issuance of policy. Dana v. Northwestern Mut. 
Life Ins. Co. (N. Y.) 
Provision in life policy that disability benefits would be paid on due proof of total 
and permanent disability entitled insurer to notice of fact of permanent disability 
but did not require proof sufficient to justify recovery in action on policy or make 
insurer final arbiter on question of due proof. Janney v. Scranton Life Ins. Co 
(Pa.) , 

§ 545. VERIFICATION OF STATEMENT OR PROOFS. , 

545—Insured’s failure to sign sworn statement as required by fire policy held no bar to 
recovery, where he answered all questions which were reduced to writing but asked 
permission to consult with counsel before signing, and was willing to sign, providing 
minor corrections were made. Potomac Fire Ins. Co. v. Turner. (Tex.) 238 

§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. , 

547—Certificate of death, furnished with proofs of death, and statements therein, were 
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competent evidence as admissions by plaintiff in action on life policy. Hospital record 
furnished with proofs of death held admissible in action on life policy to show date of 
entry and discharge from hospital and that insured was treated, but was not competent 
to prove diagnosis, which _ privileged. Palmer v. John Hancock Mut. Life Ins. Co. 
of Boston, Mass. (N. Y. 
§ 549. INSPECTION OF PERSON’ OF INSURED “AFTER INJURY OR DEATH. 
549—Provision in life and disability policy providing insurer’s medical officer should have 
right to examine insured in respect to disability at any time did not require insured, at 
his own expense, to visit physicians to ae examinations, sen Standard Life 
Ins. Co. v. Simpson. (Ala.) patra en See eed 
549—If insurer examining insured’s body before interment desired autopsy, insurer should 
have made demand therefor within reasonable time after death and before burial. 
Rinaldi v. Prudential Ins. Co. of America. (Conn.) 
549—Insured’s daughter had no right of action against accident insurer tor willful and 
unauthorized disinterment of insured’s body, where policies contained statutory, standard 
provisions providing for autopsy, coroner’s verdict indicated death from excepted cause, 
and oe s widow and beneficiary, authorized autopsy. AStna Life Ins. Co. v. Lindsay. 
@&.. $.) 
549—Beneficiary can be required to tender insured’s body for autopsy under accident policy 
giving insurer right thereto only on insurer’s demand seasonably made. Recovery on 
accident policy providing for autopsy should not be defeated merely because circum- 
stances occurring after death and before autopsy was requested have in good faith 
rendered request unavailing. Beneficiary’s inability to produce insured’s body for 
autopsy at request of insurer held not to prevent recovery under accident policy giving 
right to insurer to require autopsy, where insured’s body, pursuant to request in will, 
was cremated before beneficiary knew of policy and before insurer had notice of death. 
Ocean Accident & Guarantee Corporation, Limited v. Schachner. (U. 
§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
550—Where insured furnishes proof of disability which shows on its face that insurer is 
not liable therefor, insurer has right to rely upon such sworn statement unless it is 
withdrawn, corrected, contradicted, or explained, which cannot be done for first time 
upon trial of action on policy. Insured could not maintain that, insurer having denied 
liability for disability benefits, proof of liability was immaterial, where insurer had in 
its possession sworn statement of insured showing that insurer was not liable under 
policy, and made it clear that in denying liability insurer was ae upon such state- 
ment. Bank Sav. Life Ins. Co. v. Milan. (Tex.) ...... ; <3 
§ 553. FRAUD OR FALSE SWEARING. 
553 —Stipulation in insurance contract for filing proofs of loss cannot, by either adroit or 
careless use of language be transformed into anything more than incidental or a 
ent condition. Smithart v. John Hancock Mutual Life Ins. Co. (Tenn.) .. ; 1239 
(1). In general. 
553(1)—That partner, to deceive prospective purchasers of business. kent exagerated sles 
record which copartner inadvertently, delivered to adjusters held not such fraud as to 
preclude recovery against fire insurer, which would have benefited from such exaggera- 
tion of sales. Detroit Fire & Marine Ins. Co. v. Gagliardi et al. (Colo.) 1019 
ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
— IN GENERAL. 
—Policy provisions prohibiting waiver do not affect conditions performable after loss, 
a as furnishing proof and giving notice of accident or of suit. Lind v. State 
Automobile Mutual Ins. Ass’n et al. (Ohio) 
§ 556. ——- POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Fire insurer’s general agent has authority to waive proof of loss and incum- 
brances on insured property, and to estop insurer from asserting breaches of policy 
terms in regard thereto. American Ins. Co. v. Millican. (Ala.) 
556(1)—Agent’s authority to waive policy requirements as to notice after loss may be 
established by showing course of conduct of agent knowingly permitted by insurer 
from which agent’s apparent authority appears. Lind v. State Automobile Mutual 
Ins. Ass’n et al. (Ohio) . ; 
§ 558. —— IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—-Where group policy provided that due proof of disability must be made without 
specifying time within which such proof must be made, time when insured gave 
notice and proof held immaterial, where insurer requested postponement of suit by 
insured under policy to determine if insured’s disability was permanent. American 
National Ins. Co. v. Westerfield. (Ark. : 


558(1)—Insurance company may waive or estop by its conduct to assert insured’s noncom- 
pliance with provision in fire policy as to time for proof of loss. Insurer cannot escape 
liability on fire policy because of insured’s failure to furnish proof of loss within time 
or in manner required thereby, if its acts were such as to induce delay or lead reason- 
ably prudent — similarly situated to believe that such requirements were waived. 
Dunning et al. v. Continental Ins. Co., Inc. (Ky.) 1294 


558(1)—Insurer ia proofs of loss under fire policy where insurance entitiain pr 
to insured mortgagors by insurer as true copy of fire policy delivered to mortgagee 
contained no reference to proof of loss requirements found in policy, and insurer’s 
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agent and adjuster induced mortgagors to believe proof of loss was unnecessary. 
Wutzke et al. v. County Fire Ins. Co. of Philadelphia. (Mich.) 789 
558(1)—Automobile liability insurer, conducting defense of action against insured with 
full knowledge of facts is estopped to deny coverage of policy and notice of action 
in manner prescribed thereby in insured’s action thereon. Gibbs v. Lumbermen’s 
Mutual Casualty Co. (N. H.) 
558(1)—Conditions in policy as to manner of furnishing notice of loss may be waived 
by words or conduct which lead insured to believe compliance is unnecessary. Lind v. 
State Automobile Mutual Ins. Ass’n et al. (Ohio) 604 
(2). Statements and acts of officers and agents. 
558(2)—Refusal of automobile liability insurer’s claim agent to permit entry of suit against 
insured before return date held not waiver of policy requirement of notice to insurer 
of such suit. Gibbs v. Lumbermen’s Mutual Casualty Co. (N. H.) 1540 
(4). Failure to furnish blanks. 
558(4)—Where plaintiff’s attorney requested form for proof of death of insured and insurer 
promised to furnish forms but failed to do so, insurer waived provision ons satis- 
factory proof of death. Wiggins v. Western & Southern Life Ins. Co. (Pa.) ; 
558(4)—Insurer, unconditionally denying liability under fire policy, and refusing to supply 
insured with forms upon which to prepare proofs of loss, waived eis of loss. 
Camden Fite tins: Ass'n ‘vv. Clath, CTE) . s... cscicccccuvss Sid cs ion 


§ 559. — DENIAL, OF LIABILITY. 
(1). Insurance of property. 
559(1)—-Fire insurer’s refusal to pay loss held waiver ef provision requiring proof of 
loss within 60 days. Home Ins. Co. of New York v. Taylor et al. (Colo.) 
559(1)—Insured, notifying insurer’s agent of loss immediately after fire, asking him to 
notify company, which he did, and bringing action on policy as soon as notified by 
agent that insurer denied liability and within 60 days after loss, held entitled to 
recover amount of loss from insurer, though he failed to furnish notice and proof o7 
loss within 60 days, as provided by policy. Insurer’s denial of liability under fire 
policy waives provision requiring notice and proof of loss or defects therein. Green 
v. Phoenix Ins. Co. of Hartford, Conn. (TIa.) 172 
559(1)—-Fire insurer’s disclaimer of liability for nonpayment of assessment held waiver 
of formal proofs of loss. Lobdell v. Broom County Farmers’ Fire Relief Ass’n. 
cm. ¥9 1044 
559('1)—Insurer, unconditionally denying liability under fire policy, and refusing to supply 
insured with forms upon which to prepare proofs of loss, waived proofs of loss. 
Camden Fire Ins. Ass’n v. Clark. (Tex.) . Ss Sanka neta EAE ey 800 
559(1)—-Proof of loss within period required by fire policy was unnecessary, where insurer 
denied all liability and insured building and its contents were totally destroyed by 
hre. Farrington et al. v. Commercial Standard Ins. Co. et al. (Tex.) eee 1054 
(2). Iafe and accident insurance. 
559(2)—Insurer denying liability under disability policy, without requesting any or further 
Frook waived proof of disability. Independent Life Ins. Co. of America v. Downey. 
y.) 
559(2)—Insurer denying liability on accident policy on ground that insured was iniured 
while cranking truck and not while cranking automobile waived insured’s failure to 
give timely notice of accident. Paetz v. London Guarantee & Accident Co., Ltd. (Mo.)..1271 
559(2)—-Insurer’s letter replying to beneficiary’s attorney and merely declining to pay claim 
under life policy held not waiver of due proof of death. Kustor v. Metropolitan Life 
ins. Co; GN.. 5. 
559(2)—Life insurer’s denial of liability for double indemnity because of accidental death 
held waiver of beneficiary’s failure to file amended proofs of death setting forth 
cause and making formal claim for double indemnity. Wachtel v. Equitable Life 
Assur. Soc. of United States et al. (N. Y.) 
559(2)—Where insured gave written notice to insurer of disability, insurer’s rejection of 
claim for benefits for total and permanent disability on ground that claim did not fall 
within disability clause of policy waived further notice of disability and authorized 
immediate suit by insured and limited defense to action for disability benefits to that 
expressed in rejeeting claim. Janney v. Scranton Life Ins. Co. (Pa.) 
§ 560. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—Insurer’s failure to object when written notice of accident was sent by agent 
constituted waiver of strict terms of liability policy requiring written notice direct 
from insured. Lind v. State Automobile Mutual Ins. Ass’n et al. (Ohio) 604 
(2). Necessity of specific objection. 
560(2)—Where insured submits evidence of total disability in bona fide attempt to comply 
with life policy, insurer should particularly point out defects in proof. Forman v. New 
York Life Ins. Co. (Mich.) . .1263 
§ 561. —-- ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTL EMENT. 
561—Insureds, told by insurer’s soliciting agent when notified of fire that they need take 
no further steps but that agent would write insurer and have adjuster sent, informed 
by adjuster that he denied liability on ground that insured property was unoccupied. 
but would submit matter to insurer, and delaying further action until period for making 
proof of loss had nearly expired when they saw adjuster, who again denied liability on 
same ground, satisfied policy conditions by submitting proof to insurer immediately after 
such last conference with adjuster. Dunning et al. v. Continental Ins. Co., Inc. (Ky.) ..1294 
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XV. Adjustment of Loss. 
§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 


565—Fire insurance adjuster’s acts, within usual scope of business intrusted to him, were 
binding on insurer, absent notice of limitations or fraud. American Ins. Co. v. 
Millican. (Ala.) ; 

§ 566. EFFECT OF ADJUSTMENT. ; 

566—Where “contract of sale clause” attached to vendee’s fire policy made policy proceeds, 
subject to terms and conditions of policy, payable to vendor to amount not exceeding 
balance unpaid on contract of sale vendee’s adjustment agreement with insurer as to 
value of dwelling and amount of fire loss held not binding on vendor, especially where 
balance due on said contract exceeded face of policy. Kumor v. Scottish Union & 
National Ins. Co. (Wyo.) 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL, OR ARBITRA- 

TION. 

$67—Agreement in fire policy for appraisement of loss, in case of disagreement, by appraisers 
and umpire held binding. Johns v. Security Ins. Co. (Ga.) . gene a 

567—Where large part of burned residence remained after fire and dispute arose between 
insured and insurer as to whether loss was total, insurer had right to require arbitraiton 
of loss under policy providing for arbitration. Royal Ins. Co. v. Ward et al. (Ky.) _ 

567—Where total loss was established under fire policy, stipulation therein for arbitration 
was ineffective. Republic Ins. Co. v. Hale et al. (Tex.) . vias — q 

§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(1). Form, requisites, and validity of award in general. . 

574(1)—Award is generally conclusive as to amount of fire loss, unless error is so great 
as to indicate gross partiality, undue influence or corruption. Johns v. Security Ins. 
Co. (Ga.) . 

574(1)—Where appraisers wi of 
facts and in absence of fraud, unanimously agree on cost of repairing damaged building 
award will be affirmed. In determining whether award of appraisers and umpire, 
selected under fire policy, should be set aside, question is whether appraisers labored 
under mistake of fact by which award was made to operate in way they did not 
intend. Gulf Ins. Co. of Dallas et al. v. Pappas et al. (Tex.) 

(7). Actions to set aside award. 

574(7)—Award fixing loss under fire policy could not be set aside for fraud on ground 
that adjuster told insured that signing agreement for submission was mere matter of 
form, not binding on either party, where insured’s illiteracy or artifice preventing read- 
ing of agreement was not shown. Insured could not attack award fixing loss under fire 
policy as not fairly made, where attack was based on what one of appraisers had told 
insured. Johns v. Security Ins. Co. (Ga.) ; : ‘ 
575. FAILURE OF APPRAISAL OR ARBITRATION 
-Appraisement attempted between insurer and insured under tornado policy could not 


affect mortgagee’s rights under standard mortgagee clause. Reeder v. Twin City Fire 
Ins. Co. (€U.. $.) 


ee 


578. RE*®USAL TO ADJUST OR ARBITRATE LOSS. 

578—Insured owner of residence who failed to submit fire loss to arbitration as required 
by policy could not recover for partial loss urder valued fire policy, though mortgagee 
under standard or union mortgage clause had not been notified of insurer’s election to 
arbitrate loss. Royal Ins. Co. v. Ward et al. (Ky.) 


§ 579. SETTLEMENT BETWEEN PARTIES. 

579°—Acceptance by insured of payments for partial disability for 26 weeks under 
agreement between agent of insurer and insured that insured would be paid for 
partial disability if he resumed work or for total disability if he could not, held 
waiver of compensation for total disability for same period. That insured accepted 
payments for partial disability for maximum time provided in accident policy under 
agreement between agent of insurer and insured for payment of compensation for 
partial disability if insured -esumed work and for total disability if he could not, 
held not to preclude recovery for total disability existing after such time. Fidelity 
& Casualty Co. of New York v. Bass. (Ky.) 

§79—In action on life policy, facts found by court held sufficient to establish defense of 
compromise and settlement, and that release was complete bar to suit, and that insurer’s 
refusal to pay claim was not vexatious. In action on life policy, insurer, having 
established defense of compromise and settlement, was entitled to judgment regardless 
of other facts or claims advanced. In action on life policy, it was not necessary 
to special defense of compromise and settlement, on which case was ruled, that court 
should find insured was of unsound health when policy was delivered, though such 
matter was in dispute when compromise and settlement was effected. Painter v. 
Prudential Ins. Co. of America. (Mo.) 

579—That insured under automobile indemnity contract was informed of settlement of 
negligence action by insurer and made no protest for over a year held not to estop 
insured from contesting liability under judgment entered on settlement agreement 
when insurer’s check given in settlement remained unpaid because of insurer's insolvency. 
Countryman v. Breen. (N. Y.) 

579—Insured’s agreement fixing amount of fire loss did not bind insurers until signed by 
their agent, and insured could previously withdraw therefrom. Esper v. Northwestern 
National Ins. Co. (Pa.) ... 

579—Insured’s proof of loss with sworn statement that amount claimed constituted full 
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amount of loss, with indorsement of insurer’s adjuster indicating acceptance of proof 
as correct and insured’s delivery to insurer of bill of sale remainder of insured vehicle, 
constituted binding contract for full settlement of loss which could not be avoided by 
insured’s undisclosed intention that amount claimed was to be net to him over and 
above mortgage indebtedness. Victory Ins. Co. of Philadelphia v. Vaughn et al. (Tex.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 

§80(1)—Tornado insurance taken by one with insurable interest who pays premiums out of 
his own funds is personal indemnity to insured. Northern Assur. Co., a v. 
Stewart. (Ala.) 

580(1)—Fire insurer in paying insurance could rely upon record title to insured pr operty, 
where insured’s administrator did not make claim and proof of loss within time 
provided by policy. Franklin Fire Ins. Co. v. Holmes. (Ark.) 

(2). Property subject to mortgage or other lien. 

580(2)—-Where insurer’s agent omitted from fire policy loss payable clause for benefit of 
conditional seller of refrigerator, insurer having actual notice of seller’s interest as 
evidenced by conditional sales contract, though policy was obtained by conditional buyer 
without seller’s knowledge, held liable to seller’s assignee for face of policy, notwith- 
standing insurer paid loss to buyer. Where mortgagor is required to take out insurance 
for benefit of lienholder, latter is entitled to equitable lien on proceeds of policy, 
though it in terms is payable to mortgagor. A. H. Thompson Co. v. Security Ins. Co. 


vendor, “as their interest may appear,” setae of policy on destruction of factory 
held payable first to mortgagees, irrespective of whether they had interest as such in 
all of property covered, and remainder to vendor to apply on land contract, as against 
contention that purchaser should have proceeds to restore factory. Where term ‘mort- 
gagee’”’ was inserted in fire policy merely to indicate nature of interest and determine 
means by which extent of interest of appointee should be determined, it was immaterial, 
in determining mortgagee’s right, to what extent equipment was attached to building 
so as to become realty. Cary Mfg. Co. v. Acme Brass & Metal Works et al. (Wis.) 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 
INSURED. 
581—When insurer executes standard mortgagee clause and attaches it to windstorm 
policy, new contract with mortgagee results which is separate and distinct from that 
between insurer and mortgagor. Under standard mortgagee clause in windstorm 
policy, al! policy provisions which would properly apply to case of insurance on mort- 
gagee’s interests would be regarded as forming part of contract with mortgagee, 
while provisions which impair force of those contained in clause providing for insurance 
of mortgagee must be regarded as inapplicable to case of mortgage. Howe v. Mill 
Owners’ Mut. Fire Ins. Co. of Towa. (N. Y.) 1045 
581—Separate mortgage clause in fire policy is contract independent of all other provisions, 
and makes mortgagee merely appointee to receive insurance money in case of loss. 
Brown et al. v. Northwestern Mutual Fire Ass’n. (Wash.) ; ‘ 240 
581—Under ‘‘open loss payable clause” in fire policy which is one making mortgagee 
appointee only, no assignment of policy is effected, and interest of mortgagee is meas- 
ured, not hy interest in property, but by amount due on obligation, payment of which 
is to be secured. Cary Mfg. Co. v. Acme Brass & Metal Works et al. (Wis.) 812 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 
TATIVES, OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—In action on industrial life policies payable to insured’s administrator or, at insurer’s 
option, to person paying burial expenses, recovery properly accrued to insured’s father 
ss oe rather than individually. Valenti v. Prudential Ins. Co. “ America. 
CS.S. 
584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
585. - RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—-Named beneficiary of life policy, who was insured’s partner, could recover policy 
proceeds even if beneficiary’s right to contribution for payment of partnership losses 
wes barred by limitation. Smith v. Schoellkopf. (Tex.) ; 
(3). Policy payable to wife. 
585(3)—Where beneficiary in life insurance policy was designated by name with words 
“his wife” added, words “his wife” were merely descriptio persone and designated 
beneficiary was entitled to proceeds of insurance although not wife of insured. Katona 
v. Colonial Life Ins. Co. of America. J.) 
586. VESTED INTEREST OF BENE FICIARY. 
586—Lite policies executed by old line companies, made payable to designated beneficiary, 
create absolute vested interest in policy in such beneficiary from date of issuance, 
delivery, and acceptance of policy, of which interest beneficiary cannot be divested 
without his consent, unless policy authorizes insured to change beneficiary. Where 
insured receives valuable consideration from beneficiary and delivers policy to bene- 
ficiary, equity invests beneficiary with vested interest in policy, of which he cannot 
be divested by insured without his knowledge and consent. Stoddard vy. Bankers’ Life 
Co. et al. (ind.) aa raking 
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586—Interest of beneficiary of life policy containing reservation to insured of right to 
change beneficiary is a qualified vested interest which is subject to be defeated should 
insured in his lifetime change beneficiary in manner prescribed by policy. Right of 
life policy beneficiary becomes vested upon death of insured. Beneficiaries’ vested 
rights under life policy were not affected by insurer’s petition of interpleader and 
payment of policy proceeds into court in alleged beneficiary’s action upon policy, 
since insurer cannot, by act done by it after rights of named beneficiary have vested, 
waive or destroy such rights, notwithstanding insurer when sued on policy may waive 
any rights it possesses under policy. Resnek v. Mutual Life Ins. Co. of New York. 
(Mass.) 

586—Insured who for valuable consideration has contracted to make party beneficiary of life 
policy, cannot at will designate another beneficiary, notwithstanding policy authorizes 
such change, insured being bound on principle of estoppel. Where partner contracted 
with his copartner that he should be beneficiary of partner’s life policy, partner’s attempt 
to change beneficiary after dissolution of partnership when partner owed money to 
copartner held ineffective. Smith v. Schoellkopf. (Tex.) 
587. —— CHANGE OF BENEFICIARY. 
Right to change beneficiary of life policy depends upon terms of policy, regardless 
whether policy is issued by old line company or mutual benefit association. Where 
insured procured life policy to secure creditor beneficiary, changing of beneficiary of 
policy on life of insured’s wife to insured held not sufficient consideration for insured’s 
subsequent change of beneficiary of his policy to wife to make wife holder for value 
as against insured’s creditor. Where insured procured life policy to secure debt 
to creditor beneficiary and transferred policy to creditor, and creditor surrendered policy 
to insured on insured’s false representation that he wanted double indemnity clause 
inserted, and insured substituted his wife as beneficiary. creditor held entitled to 
proceeds of policy in perference to insured’s wife. Stoddard vy. Bankers’ Life Co. 
et al. (Ind.) 

587—Where under life policy insured could change beneficiary bv specified method, no 
one could elect on insured’s behalf to effect such change. Where under life policy 
beneficiaries could be changed by written notice to home office and indorsement upon 
policy, and blank signed by insured was rejected by supervi of local office and 
policy returned to insured, such action on part of insured was not substantial com- 
pliance with requirements so as to effect change of beneficiaries. As respects change 
of beneficiary, insured’s wife who had possession of life policy. even if there was 
assignment thereof to her, valid as between her and insured, did not acquire right 
as against named hereficiaries, where insured at no time gave ‘o insurer written 
notice of assignment. Resnek v. Mutual Life Ins. Co. of New York. (Mass.) 

587—Origina! beneficiary suing on life policies could not attack subsequent release of 
insurer’s liability, where her interest as beneficiary was abolished by valid change of 
beneficiary. Where right to change beneficiary is reserved to insured in life policy, 
beneficiary may be changed without original beneficiary’s knowledge or consent, not- 
withstanding insured’s wife was beneficiary unless insured has assigned all his rights 
or made complete gift of policy to beneficiary. That beneficiary paid premiums and 
retained life policies in her possession did not affect insured’s right to change bene- 
ficiary, where beneficiary’s payments were voluntary and not pursuant to contract. 
Mode prescribed by life policy for changing beneficiary may be waived by insurer where 
beneficiary has acquired no vested right in policy. Insurer waived requirement of 
having change of beneficiray indorsed upon life policies where insurer furnished insured 
with blank form to fill out, took his affidavit regarding nonpossession of policies, and 
dispensed with necessity to surrender policies. Beneficiary could not complain that 
strict requirements for changing beneficiary in life policies were not met, where 
insurer, knowing that beneficiary had paid premiums, was sati<fied with steps taken in 
making change. Change of beneficiary in life policies held \ 1, leaving original 
beneficiary, who paid premiums, without right as beneficiary un‘ler policies, where insured 
requested change year before it was effected and did not die until year after change. 
Dunnavant v. Mountain States Life Ins. Co. (Mo.) 

587—Where after substitution of beneficiary in life policies and assignment as collateral 
security, assignee agreed with assignor to look to other security and to surrender 
policies but refused to do so, present resubstitution of original beneficiary held not 
defeated because insured directed that in case of his death insurer should pay proceeds, 
not to assignee, but to beneficiaries named in the policies. Where assignee of, and 
substituted beneficiary in life policies refused to surrender them after agreeing to do 
so and to look to other security for his debt. failure to return policies for indorse 
ment of resubstitution of original beneficiary, as required by policies, was not fatal 
to such resubstitution where insurer made no objection and only assignee and sub- 
stituted beneficiary complained. Brauner v. Corgan. (Pa.) ‘ 1419 

§87—-Condition in life poli that insured’s right to chanve beneficiary should be subject 
to rights of previous assign and he effective only when indersed en or ttached t 
policy by insurer may be waived by insurer. Insured may change heneficiary named 
in policy by doing all he is required to do to effect change, though formal or 
ministerial acts of officers of insurer ate not performed before death cf insured. 
Insured cannot change beneficiary named :n policy by doing all that it is possible 
for him to do, where he deviates materially from requirements of policy relative to 
changing beneficiary. Where life policy provided that char~e of beneficiary should 
be effective only when indorsed on or attached to policy by insurer, notice to insurer 
of change of beneficiary by insured who was unable to procure pclicy previously 
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transferred to original beneficiary held not to effect change of beneficiary. Krajewski 
v. Prudential Ins. Co. of America. (R. I.) 1005 

587—Provisions requiring life insurer’s indorsement on policy of change of beneficiary 
are for insurer’s benefit, and failure to make indorsement within reasonable time cannot 
defeat rights of last- named beneficiary. Statute providing that every life policy made 
payable to married woman shall inure to her separate use whether or not right to 
change named beneficiary is reserved by or permitted to person effecting such insurance 
exempts proceeds of such policies from insured’s creditors, but does not prevent insured 
from changing beneficiary where he reserved right to do so, even though policy 
was originally made payable to his wife. Where insured and trustee which insured 
desired to substitute as beneficiary of life policies instead of insured’s wife had done 
all that was required of them, to effectuate such substitution, death of insured before 
indorsement had been placed on policies by insurer did not prevent such substitution. 
Mutual Life Ins. Co. of New York v. Corodemos et al. (U. S.) 

§ 590. RIGHTS OF CREDITORS. 

590—Act creating in favor of vendor of “perishable property’ lien and privilege on pro- 
ceeds of fire policy where property is destroyed by fire held not to entitle holder of 
mortgage and vendor’s lien on damaged house to proceeds of fire policy thereon, as 
against insured’s judgment creditor, in view of legislative intent that words ‘“‘perish- 
able property” should apply only to merchantable commodities and should not apply 
to realty. Kleinpeter v. Ferrara et ux. (La.) Saag 

590—Judgment, even if declaratory not vacated or appealed "from ‘whereby insured and 
beneficiary were foreclosed from all interest in life policy after insured’s bankruptcy 
and assignee thereof was given right to cash surrender value on surrendering policy 
to insurer held to bar assignee and beneficiary from claiming proceeds of policy on 
insured’s death. Ferris v. Phoenix Mutual Life Ins. Co. (N. Y.) .................1404 

590—Statutory provision governing rights of creditors and beneficiaries under policies of 
life insurance. should he given liberal interpretation. Schwartz vy. Holzman. (U. S.) 388 

§ 591%. INDEMNITY INSURANCE. 

591%,—Where indemnity insurance policy provided that injured person might sue, insurer 
was not entitled to binding instruction because action was not brought by party named 
in policy. Brooks Transp. Co.. Inc. v- Merchants’ Mutual Casualty Co. (Del.) 

5911%4—Plaintiff whose son allegedly died from injuries sustained in taxicab could sue 
insurer directly on its contract with insured taxicab company before suing insured, 
regardless of stipulations therein to the contrary. Holland v. Owners’ Automobile Ins. 
Co. (La.) . 1536 

591i} Injured party cannot recover against tort-feasor’s liability insurer uniess__ tort- 
feasor could have done so had he paid the judgment. Caiola vy. A%tna Life Ins. Co. 
(N. J.) 1144 
594. ASSIGNMENT OF CLAIM .FOR LOSS. 

594—-Testimony of mother of beneficiary of life policies, that mother was willing to waive 
her part of burial expenses in favor of beneficiary, was equivalent to assignment to 
beneficiary, as respects beneficiary’s right to recover burial expenses from insurer who 
paid proceeds of policies to insured’s assignee. Montgomery v. Locomotive Engineers’ 
Mut. Life & Accident Ins. Ass’n (Wyo.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 59¢ PLACE OF PAYMENT. 

596—Where life policies were silent as to place where payments were to be made _ to 
beneficiary upon ee leath, general rule governing payment was applicable, 
and proceed of policies were payable in county of residence of beneficiary. Action 
by named beneficiary af life policies upon insurer’s refusal to make payment there- 
under after insured’s death held maintainable in county of beneficiary’s residence 
on theory that breach of contract by insurance corporation occurred in that county. 
Clark v. Policyholders’ Life Ins. Ass’n. (Cal.) hi id ee ahi ee 

§ 597. TIME FOR PAYMENT. 

597—In former employee’s action for disability benefits, under group policy of employer. 
insurer repudiating liability waived all of its elections as to time of payment. Equit- 
able Life Assurance Society of United States v. Merlock. (Ky.) 415 

597—-Insurer, having denied liability under group disability policy, lost right of election to 
pay disability benefits in installments, warranting judgment for lump sum payment of 
amount due. Prudential Ins. Co. of America v. Sweet. (Ky.) Bones 838 

597—-In action on group policy providing for 24 monthly installments, rendering of judg- 
ment for single sum on ground that insurer waived installment provision by denying 
liability held error, where policy did not reserve to insurer right of election whether 
to pay in lump sum, or by installments. Prudential Ins. Co. v. Cox. (Ky.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—-Where group policy provided that benefits should be payable upon receipt of individual 
certificate and of due proof of occurrence of events upon which payment of benefit 
was contingent, allowance of statutory interest from a date about 60 days after day 
on _— proof was submitted held proper. American National Ins. Co. v. Westerfield. 

rk. a 

Where proof of disability was not furnished until 15 months after disability arose, 
insurer held not required to pay interest on installments which had accrued, where 
group policy provided that monthly installments would be payable on receipt of 
proof which was condition precedent to collection of benefits although not to liability. 
Prudential Ins. Co. v. Cox. (Ky.) 
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598—Where life policy provided for payment immediately on insurer’s receipt of due proofs 
of insured’s death, beneficiary was properly allowed interest from date when proofs of 
death were lodged with insurer, and not from date of death. Sherman v. Minnesota 
Mut. Life Ins. Co. (Minn.) ... ; 1196 
‘—Insured suing on indemnity policy could 
judgment and costs with interest. Friedman v. Maryland Casualty Co. (Mo.) 1111 

Interest on liquidated amount payable under accident policy held computable from 

expiration of statutory 60-day period allowed for payment after proof of loss. Security 
Savings & Trust Co. v. Commercial Casualty Ins. Co. (Ore.) 1099 

598—Accident insurance policy held “instrument in writing’? under which beneficiary suing 
for accidental death was entitled to recover interest at statutory rate. Ocean Accident & 
Guarantee Corporation, Limited v. Schachner. (U. S.) 816 

In action to recover double indemnity under life policy, interest held properly allowed 

from date of death of insured to date of judgment at legal rate in Colorado, not- 
withstanding policy provided for interest at different rate to run from date of death 
to date of settlement, where policy provision referred to rate where settlement is made 
and not where prolonged ligitation ensued after company refused to settle at home 
office. AXtna Life Ins. Co. v. Braukman. (U. S.) 

598—Where loss under tornado policies was not payable until ascertainment of it by parties, 
proofs of loss were held in abeyance until attitude of another insurer could be learned, 
and no formal demand was made until filing of actions after ascertainment of loss, 
interest on amount due from insurers held allowable, in court’s discretion, from date 
of filing of actions. Federal Intermediate Credit Bank of Baltimore v. Globe & Rutgers 
Fire Ins. Co... €U. S.).. ‘ : ones 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—In successful suit on policy, attorney’s fee and statutory penalty held properly 
allowed, regardless of whether insured defended suit in good faith. Missouri State 
Life Ins. Co. v. Martin. (Ark.) . ; : 

€02—Where certificate under group policy was delivered to insured in Arkansas, and it 
was not effective until delivered, statute providing for damages and attorney's fees 
applied notwithstanding insurer and group pelicyholder were New York corporations. 
Metropolitan Life Ins. Co. v. Harper. (Ark.) ; : 

602—-Where insured’s widow znd daughter recovered full amount sued for on life policy, 
penalty and attorney’s fee held properly allowed. Illinois Bankers’ Life Assur. Co. et al. 
v. Lane et al. (Ark.) 

602—In suit for death benefits under life policy providing for disability benefits and for 
death benefits provided policy was surrendered, insurer which had admitted its liability 
but had refused to pay unless policy was surrendered held liable to pay statutory penalty 
to beneficiary who had refused to surrender policy until claim for disability benefits 
was settled and had offered to receive death benefits and execute acquittance therefor. 
Attorny’s fee of $350 was reduced to $175, in suit for death benefits under policy 
where liability was admitted but payment refused for failure to surrender policy. 
Equitable Life Assur. Soc. of United States v. Felton. (Ark.) 1179 

602—-Allowance of penalty and attorney’s fees in suit on group policy held proper, where 
jury found there had been no failure to furnish proof and that suit had not been 
brought prematurely. In suit under group policy, attorney’s fees of $300 held not 
excessive, where sum recovered under policy was $2,000. American National Ins. 
Co. v. Westerfield. (Ark.) ..... ...1444 

602 —Beneficiary’s recovery of 
refusal to pay loan under policy requiring 60-day interval between filing proof and 
suit held contingent on insurer’s refusal within 60 days after richt to sue accrued 
and demand for payment was made. Adams v. Washington Fidelity National Ins. 
Co. (Ga.) 257 

602—Life insurer’s refusal to pay on ground that insured, while convict on chain gang, 
fraudulently misrepresented that he was employed carpenter, held not “refusal in 
bad faith,” authorizing recovery of attorney’s fees. Bankers’ Health & Life Ins. 
Co. v. Brown. (Ga.) ; ; bans aoe ees ois 

€02—Double indemnity and attorney’s fees as penalty for delay in paying insured indemnity 
on group policy issued by insurer whose unsuccessful defenses rested on meaning 
therein of phrase “total and permanent disability’ and of clause requiring proof of 
disability within one year from its commencement held properly refused to insured 
since insurer’s defenses were reasonable. Crowe v. Equitable Life Assur. Soc. of United 
States. (La.) : ; 

602—Insurer’s refusal to pay aggregate of specified premiums claimed bv insured’s widow 
under life policy provision held not “vexatious” so as to entitle widow to attorney’s 
fee and damages, where point at issue involved open question of law upon which 
courts of state had not spoken. Stahl v. American Nat. Assur. Co. (Mo.) 

602—-Insurer’s refusal to pay claim is justified in presence of defense successfully estab- 
lished, and it is not subject to penalty. Painter v. Prudential Ins. Co. of America. 
(Mo.) 

602—Whether insurer’s refusal to pay is vexatious must be determined by situation as 
presented to insurer at time it was called on to pay. If situation presented to insurer 
at time it was called on to pay is sufficient to raise in mind of reasonable man doubt 
as to liability, insurer’s refusal to pay is not ‘“‘vexatious.” Where state of evidence on 
issues as to whether insured was totally disabled from date of accident and as_ to 
length of disability was such that it could be properly determined only by verdict, 
insurer’s refusal to pay was not “vexatious” and issue thereon should not have been 
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submitted to jury. Paetz v. London Guarantee & Accident Co., Ltd. (Mo.) .........1271 


602—Accident insurer’s refusal to pay was not “vexatious” so as to authorize recovery of 
penalties and attorney’s fees, unless facts brought to insurer’s attention before insti- 
tution of action were sufficient to induce belief in reasonable mind that plaintiff 
beneficiary under policy was entitled to receive the benefit therein provided. Grand- 


genett v. National Protective Ins. Ass’n. (Mo.) ins ae 


602—Where insurer appealed from adverse judgment in action on health policy, insured’s 
attorney held entitled to allowance of attorney’s fee for services in reviewing court 
upon affirmative judgment. Purcell v. Washington Fidelity National Ins. Co. (Ore.) 

602—In action for seven past-due $100 monthly installments under disability clause of life 
policy and statutory penalty and attorney’s fee, where one expert witness testified that 
$1,500 to $2,000 would be reasonable fee and other fixed $750 cash as_ reasonable, 
finding fixing $1,500 as attorneys’ fee held not excessive. Pacific Mut. Life Ins. Co. 
of California v. Berryhill. (Tex.) 

602—Where employee group policy was execute 
was delivered to employee and premiums were collected in state, contract was governed 
by laws of state and insured was entitled to penalty and attorney’s fees, though New 
York laws did not authorize them. Metropolitan Life Ins. Co. v. Worton. (Tex.) 

602—$150 attorney’s fees allowed in action on life policy for $400 held not excessive. 


290 


751 


American National Ins. Co. v. B. Gonzalez & Co. et al. (Tex.) ; 1233 


602—Statute providing for recovery from insurer of penalty and attorney’s 
payment of policy is delayed must be strictly construed. Southland Life Ins. Co. v. 
Dunn. (Tex.) . 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—In action on life policy, whether fraud was practiced on beneficiary, in securing 
release held for jury, where settlement was obtained by taking beneficiary by surprise 
and requiring her to act immediately. National Life & Accident Ins. Co. v. Threlkeld. 
(Ark.) : ; 

603—Where 
were not at end at time of negotiation of compromise and settlement of rights under 
policy, agreement for release of insurer’s liability under policy held not dependent 
for validity on existence of bona fide dispute between parties. Vande Stouwe v. 
Rankers’ Life (Ta.) 

603—Under industrial policy providing for death henefit and for disability benefit for total 
blindness, beneficiary’s receipt of death benefit as payment in full of claim under 
policy held no bar to suit by insured’s administrator for disability benefit where insured 
became blind six days before death. Langevin v. Prudential Irs. Co. (Me.) 

603—Declaration in assumpsit by assignee of beneficiary for first year’s premium in 
accordance with receipt settling beneficiary’s claim on life policy except her right to 
recover such premium which was reserved by agreement of release which insurer 
attached to its answer -held sufficient. In action by assignee of beneficiary for amount 
of first year’s premium reserved to beneficiary by agreement of release, introduction in 
evidence of delivered life policy and receipt for such premium from insurer, who 
offered no testimony held to warrant judgment for assignee. Waiver of rule that policy 
and receipt for such premium from insurer, who offered no testimony held to warrant 
judgment for assignee. Waiver of rule that policy and receipt for payment of premium 
is prima facie evidence of such payment must have been expressed in unequivocal 
language in agreement of release between beneficiary and insurer. Leahey v. State 
Life Ins. Co. (Mich.) a 

603—After discovering fraud or 
liability on policy. Pearson v. Mutual Life Ins. Co. of New York. (Tenn.) 

603—In action on accident policy, mutual mistake of fact held not ground for setting aside 
settlement and release executed when all parties knew that sacroiliac pains caused 
insured’s disability. Metropolitan Life Ins. Co. v. Humphrey. (Tenn.) 

§ 605. SUBROGATION OF. INSURER. 

§ 606. — ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—Where insurer, notwithstanding theft insurance policy on automobile had been can- 
celed, paid amount due on note covering part of purchase price, and holder transferred 
and delivered note to insurer with right of subrogation to all rights against maker and 
indorser of note, insurer held entitled to recover from indorser balance due on note as 
against indorser’s contention that insurer’s payment to holder of note constituted pay- 
ment of loss under policy. Home Ins. Co. of New York v. Alsup-Baker Motor Co., 
Inc. (La.) 

ae 

£06(2)—Where fire policy was void as against remote grantee of insured property because 
insurer’s written consent to transfer was not given, but insurer paid loss to mortgagee 
who was protected under standard mortgage clause, remote grantee, upon insurer’s 
foreclosure of mortgage under subrogation clause, held not entitled to credit upon 
morteage debt for proceeds of insurance. Brogoitti et al. v. Walter et al. (Ariz.) 

606(2)—Under fire policy containing mortgagee clause providing that no act or neglect of 
mortgagor should invalidate interest of mortgagee, and that insurer should be subrogated 
to rights of mortgagee on payment of loss, insurer which paid mortgage indebtedness 
to first mortgagor after part of property was destroyed by fire held subrogated to rights 
of first mortgagee as against mortgagor, but not as against second mortgagees whose 
mortgage then became first lien. 


et al. (Md.) 
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606(2)—Fire insurers which paid first mortgage indebtedness and took assignment of bond 
and such mortgage given by purchaser before resale and taking of second mortgage 
held entitled to enforce judgment confessed on bond, though purchaser, as_ second 
mortgagee, had obtained judgment against insurers under standard mortgage clause 
issued by them. Kimberley & Carpenter, Inc. v. Fireman’s Fund Ins. Co. et al. (U. S.) 

(3). Subrogation under marine policies. 

606(3)—-Where barge owner paid premium of marine policy issued for benefit of “‘whoever 
it may concern” neither underwriter nor cargo owner could recover from barge owner 
for damage to cargo, where loss was paid by underwriter on loan receipt, notwithstand- 
ing on became subrogated to rights of cargo owner. The John Russell. 
co. 3) ‘ : ; 

(5). Subrogation under guaranty and indemnity policies. 

606(5)—Owner’s insurer which settled owner’s liability to elevator passengers injured 
through negligence of elevator company employed to inspect and repair elevator held 
subrogated to owner’s rights against elevator company. Where passengers were injured 
through negligence of elevator company employed to inspect and repair elevator and 
company refused to defend owner, company held liable to owner’s insurer, settled judg- 
ments against owner, for amount of settlements, plus attorney’s fees, court costs, and 
traveling expenses but not for interest. Otis Elevator Company v. Maryland Casualty 
Co. (Colo.) oe : ake ...1350 


XVIt. Actions on Polleies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. a 
612(1)—Insurer’s liability under fire policy is not waived by insured’s breach of provision 
of standard form constituting prerequisite to maintenance of suit, where breach was 
caused by fault of insurer or its agents. Ruffino et al. v. Queen Ins. Co. of America. 
(Cal.) 
(2). Notice and proof of loss. 
612(2)—Under life policies granting disability benefits if insured suffered disability prior 
to attaining specified age, liabilty attaches upon causation of insured’s disability, but 
right of recovery is postponed until notice to insurer of disability, filing of proof of 
disability, or expiration of time provided for in policy in reference to accrual of right 
of recovery. Smith v. Mutual Life Ins. Co. of New York. (Ark.) 2 : 
612(2)—-Insurer’s denial of liability under fire policy because of insured’s failure to file 
proof of loss within time required as result of insurer’s conduct and declarations 
amounting to waiver of such requirement waived necessity of insured presenting sworn 
proof before commencing action on policy. Requirement of fire policy in statutory 
form that sworn proof of loss be furnished insurer within sixty days as prerequisite 
to action on policy may be waived by subsequent declaration and conduct of insurer 
or its authorized agent. Ruffino v. Queen Ins. Co. of America. (Cal.) d .1288 
612(2)—Insurer’s tender back of premiums paid from date of fire policy sued on, as 
required to assert forfeiture thereof, waived necessity for surrender of policy to insurer 
of insured. Morrison v. Fidelity Phenix Fire Ins. Co. (Mo.) .... 1307 
612(2)—Filing of proofs of loss under fire policy is within statute providing that no 
stipulation requiring notice of claim as condition precedent to right to sue is valid 
unless reasonable. London & Lancashire Ins. Co., Limited v. Higgins et al. (Tex.) 53 
6£12(2)—Where fire policy makes furnishing of proof of loss condition precedent to enforce- 


ment of policy, insured. cannot recover on policy, where proct of loss has not been 
furnished or waived, notwithstanding statutory provision for making policy liquidated 
demand. Providence Washington Ins. Co. v. Whitley. (Tex.) 1059 
§ 614. DEFENSES. 
$ 615. — IN GENERAL. 


615—Assignee of contract conditionally selling refrigerator held not barred by laches 
from suing insurer for proceeds of fire policy five months after fire, since insurer’s 
duty to protect equitable lien of conditional seller was not violated by it until it paid 
loss to conditional buyer, and delay in bringing suit did not injuriously affect insurer. 
A. H. Thompson Co. v. Security Ins. Co. et al. (Ky.) , 

615—Delay in bringing action under group policy prowiding total disability to employees of 
coal company held not to bar action which was brought without statutory period of 
limitations. AStna Life Ins. Co. v. Wells. (Ky.) ... 1260 

615—Vendors’ election to forfeit contract and re-enter 
not bar their recovery of remainder of proceeds of fire insurance policy covering thereon 
after satisfaction of mortgage. Brown et al. v. Northwestern Mutual Fire Ass’n et al. 
(Wash.) ; iaritaie Oe karo ik oAiere wie aad eaten ; bd ascne 

$ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST 

INSURED. : 

6161%4—Judgment for automobile collision injuries against alleged driver of other car, 
though res judicata between parties thereto, would not be res judicata to establish 
that defendant was driving car with owner’s permission, so as to be “assured” within 
automobile liability policy, in subsequent action by injured plaintiff against insurer. 
Plaintiff suing on insurance policy may allege in general terms compliance with all 
obligations policy imposes on him and insurer must then allege any breach of policy 
on which it proposes to rely, but such allegation does not shift burden of proof, 
plaintiff being bound to prove performance as regards breach alleged. Rochon v. 
Preferred Accident Ins. Co. of New York. (Conn.) 
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§ 618. VENUE. : 

€18—Action against foreign insurer having office and place of business within state, or 
chief agent residing in state, may be brought in county where contract was to be 
performed. Circuit court in county of insured’s residence had jurisdiction of suit on 
policy insuring race horses against death, where insurance was to be paid to insured 
at this home in county of his residence. Insurance Co. of North America et al. v. 
Hopper. (Ky.) .. . 

618—<Action upon automobile fire an 
brought in county where insured resided by serving process upon insurance commissioner, 
notwithstanding insurer had no office, agency, or resident director in such county. 
Cartmell v. Mechanics’ Ins. Co. (Tenn.) 

§ 619. SPECIAI, STATUTORY LIMITATIONS. 

619—-Where insured died within six months after date when quarterly installment of pre- 
mium became due and remained unpaid, but insurer had taken no effective steps to 
forfeit policy between time of defaudt and death of insured, actions on policy begun 
within six months after death of insured held timely brought. Where insured died 
during time life policy remained in force under statutes notwithstanding default in 
payment of part of current annual premium, liability of insurer to beneficiaries became 
absolute, and time for commencement of action on policy was governed by general limi- 
tation. Pedersen v. United Life Ins. Co. of Kansas. (Kan.) 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

$ 622. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 

(1). In general. 

622(1)—In action to recover under disability clause of life policy, plaintiff's evidence 
concerning financial circumstances of family and calamities which happened to family 
held admissible to excuse in part plaintiff's seeming neglect in making claim under 
policy. Missouri State Life Ins. Co. et al. v. Case. (Ark.) 933 

622(1)—Under windstorm policy containing mortgagee clause, clause limiting time within 
which action may be brought to recover for loss held applicable to mortgagee. Howe 
v. Mill Owners’ Mut. Fire Ins. Co. of Towa. (N. Y.) 1045 

622(1)—-Where fire occurred on November 10, 1931, and service of process was not had 
until November 12, 1932, action on fire policy must be dismissed, since not commenced 
within 12 months after the fire as required by standard form authorized by statute. 
Braunstein v. North River Ins. Co. (S. D.) Boece eats ; d 13 

(2). Validity of provisions. 

622(2)—Life policy provision requiring proof of death and suit within year after death of 
insured binds beneficiary unless circumstances excuse delay. Pilgrim Health & Life 
Ins. Co. v. Chism. (Ga.) ciate esc tren ih lb ong 6 

622(2)—Parties to insurance contract may provide for shorter limitation of actions than 
that provided in general statute of limitations. Contract of windstorm insurance 
being voluntary, insurer had right-to fix terms on which it would become liable for 


loss, and limitation of time to twelve months after loss occurred within which action 

might be brought was reasonable. Howe v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. 

CN. 9 1045 
622(2)—Provision of liability policy for superseding limitation therein provided on action 


against insurer, if at variance with any “‘specific statutory provision,” 


operation by general statute of limitations. Bass v. 
Mich. (U. S.) is : Seacies 
(3). Computation of period of limitations. 
€22(3)—Injured person’s right of action against liability insurer; where policy limited 
actions against insurer to two years after loss was fixed by judgment or agreement, 
accrued on entry of judgment, not when execution against insured was returned 
unsatisfied, notwithstanding statute made return of unsatisfied execution against insured, 
a condition precedent to injured person’s action against insurer, where policy did not 
require return of execution unsatisfied. Bass v. Standard Acc. Ins. Co. of Detroit, 
Mich. (U. S.) alent ; Sat Pisa 8 883 
(4). Circumstance excusing compliance with provisions. 
622(4)—Where beneficiary, upon learning that insured, who had disappeared, died over two 
years before, promptly furnished insurer with proof of death and sued on policy 
within one year after discovering insured was dead, suit was not dismissible for failure 
to comply with policy requiring proof of death and suit within year after death of 
insured. Pilgrim Health & Life Ins. Co. v. Chism. (Ga.) . : ‘ 673 
(6). Bringing new action. 
622(6)—Substituted petition in equity for reformation of fire insurance policy held not to 
set up new cause of action, barred by one-year limitation in policy, though field over 
year after accrual of cause of action thereon, set up in original petition at law. Green 
v. Phoenix Ins. Co. of Hartford, Conn. (Ia.) ; 3 ta 17. 
§ 623. —— WAIVER OF LIMITATION. 
(1). In general. 
€23(1)—Liability insurer’s refusal to furnish injured person with copy of policy held not to 
estop insurer to assert limitation in policy, when sued by injured person, where insurer’s 
counsel offered to secure any information desired as to contents of policy if injured 
person would state information desired. Bass v. Standard Acc. Ins. Co. of Detroit, 
Mich. (U. S.) ae ie pew eh teen eee re 


$ 624. PARTIES. | Sete 
(1). Parties plaintiff in general. 
624(1)—Insured may recover for fire loss for use of creditor holding legal title as security 
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to extent of creditor’s interest, notwithstanding policy provides for payment of loss 
only to holder of legal title. Home Ins. Co. v. Harrison. (Ga.) 
624(1)—-Action for breach of tripartite agreement between two insured persons and insurer 
for delivery of separate life policy to each insured for their mutual benefit could be 
brought by one insured, where insurer did not deliver policy to the other insured before 
his death. Guardian Life Ins. Co. of America v. Veser. (Ohio) 
624(1)—Recovery on automobile accident policy for indemnities which accrued to insured 
during his lifetime and which under policy were payabl-< to him could be had only 
by legal representative of insured’s estate, or, if there we-e no administration or 
necessity therefor, by his legatees or heirs. That insured’s wife was beneficiary of 
indemnity for loss of insured’s life under automobile accident policy did not authorize 
her to sue for indemnities payable to insured and which accrued during insured’s 
lifetime. Maryland Casualty Co. v. McGill. (Tex.) 
(2). Persons to whom policy is payable. 
624(2)—Father holding courtesy estate and children owning fee simple thereto could join as 
plaintiffs in action on fire policy taken in their names covering building on premises, 
as “persons having interest in subject-matter of action and in obtaining relief 
demanded.”” McLain et al. v. Atlas Assurance Co., Limited. (Mo.) 
(4). Assignees. 
624(4)—Assignee of chose in action growing out of fire policy may sue as any other 
assignee. Action could he maintained on fire policy by one insured in his own right 
and as assignee of other insured, without joinder of assienor. Ronea et al. 
British & Foreign Marine Ins. Co., Limited, of Liverpeol, Eneland. (Pa.) 
(6). Actions on life policies. 
624(6)—Facts held to show that group policy obtained by fraternal lodge on lives of sub- 
scribers to building fund, though naming lodge as beneficiary, was issued for benefit 
of such subscribers, entitled subscriber’s executor to sue on policy. Protective Life 
Ins. Co. v. Moore. (Ala.) 5 ; 
624(6)—Widow, in her individual capacity, held without right to maintain suit on indus- 
trial life policy made payable to executor or administrator of insured, her husband, 
though policy contained facility of payment clause giving insurer option to make 
payment to widow who was sole heir, since contract of insurance was the law between 
parties. Crump v. Metropolitan Life Ins. Co. (La.) . ; Som 
624(6)—Life policy beneticiaries have interest which may be asserted in actions based upon 
policies and brought 1n beneficiaries’ own names. Resnek v. Mutual Life Ins. Co. of 
New York. (Mass. ) 964 


€24(6)—Administrator of insured’s estate held entitled to sue upon life policies which pro- 
vided for payment to estate. Kirk v. Metropolitan Life Ins. Co. (Mo.) 1204 


(7). Defendants in general. 
624(7)—Injured persons suing automobile liability insurer need not join insured where 
insured is nonresident. Medico v. Employers’ Liability Assurance Corporation. (Me.) 
424(7)—Ljiability insurers of both automobiles involved in collision held properly joined 
in suit by injured person who had recovered judgment against both motorists, where 
insurers were jointly and severally liable, in that liability on each policy was for entire 
damage resulting from injury. Continental Casualty Co. et al. v. Pierce. (Miss.) 
625. PROCESS. 
—— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
27(1)—Statute requiring deposit with superintendent of insurance of appointment in 
writing of attorney in state upon whom service may be had applied to mutual benefir 
health and accident association. Boyle v. Mutual Benefit Health & Accident Ins. 
Co. (Ohio) ; ‘ 
(2). Service on insurance commissioner or other official. 
627(2)—-In injured persons’ suits on automobile liability policy against foreign insurance 
company authorized to transact business within state, service on insurance commissioner is 
sufficient. Medico v. Employers’ Liability Assurance Corporation. (Me.) 


627(2)—Statute requiring appointment of attorney in state upon whom service of process 
may be had does not require or contemplate that superintendent of insurance shall be 
appointed. Written appointment by mutual benefit health and accident association of 
superintendent of insurance as attorney upon whom service could be had had no 
official status in department files of which superintendent’s successor was bound to take 
notice. Insurance superintendent’s successor served with process under purported 
power of attorney executed by insurance association to predecessor, and who had no 
knowledge that power of attorney was on file when he was_ served, was but agent 
of insurance association under common-law rules of agency. Boyle v. Mutual Benefit 
Health & Accident Ass’n. (Ohio) 565 

627(2)—Where foreign insurer had failed to appoint insurance commissioner as agent for 
service of process, service upon secretary of state was sufficient to obtain jurisdiction 
of insurer. Minton v. Minton et al. (Okla.) . 1414 


€27(2)—Insurance commissioner, as agent by appointment of foreign insurance company, 
is agent for the whole state, on whom process, running from any county, may be 
served without regard to location of company’s principal office or place of business or 
of place where action arose. Repeal of act designating insurance commissioner as 
agent of foreign insurance company did not revoke such appointment. Cartmell et al. 


v. Mechanics’ Ins. Co. (Tenn.) 1346 
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§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. - FORM AND REQUISITES IN GENERAL. 
(1). In general. 

629(1)—Complaint on life and disability insurance policy alleging plaintiff became totally and 
permanently disabled within meaning of policy and continued so, of which defendant had 
notice, held not demurrable. Jefferson Standard Life Ins. Co. v. Simpson. (Ala.) 

629(1)—Counts of complaint on fire policy in Code form held not demurrable. American 
Ins. Co. v. Millican. (Ala.) 

€29(1)—Allegation of complaint in action on life insurance policy that amount claimed is 
due thereon implies that policy was in force at time of assured’s death. Metropolitan 
Life Ins. Co. v. James. (Ala.) ay haeutens Feats , 

629(1)—Complaint held to state cause of action on standard fire policy as against conten- 
tions that plaintiff’s estoppel to assert waiver of their failure to supply proof of loss 
and incumbrance of insured property by chattel mortgage, rendering policy void, affirm- 
atively appeared. Ruffino et al. v. Queen Ins. Co. of America. (Cal.) .............. 

629(1)—Petition on policy allegedly substituted by insurer for policy on life of plaintiff’s 
son with assurance that policy, although in name of another would still be on son’s life, 
held insufficient because not showing plaintiff had policy of insurance on life of son at 
time of son’s death. Robinson vy. National Life & Accident Ins. Co. (Ga.) 

629(1)—In suit by guest, general allegation that host and his named insurer were justly 
indebted to petitioner in solido in specified sum stated no cause of action against 
insurer. Brooks vy. Norris et al. (Ta.) ; ae , : 

629(1)—Petition by beneficiary for loss of insured’s life, seeking to recover indemnities 
payable under special automobile accident policy which accrued during insured’s life 
and which were payable to insured, held subject to general demurrer, in absence of 
allegation showing whether insured died testate or intestate, whether he left any heirs 
other than plaintiff, or whether there was any administration pending on his estate 
or necessity therefor. Maryland Casualty Co. v. McGill. (Tex.) 
1)—Insured’s declaration against motortruck liability insurer held to state cause of 
action for full amount of judgment paid to party, though greatly in excess of policy, 
on theory of bad faith of insurer in settlement negotiations and in failing to settle 
while it had opportunity before injured party’s suit. Noshey et al. v. American 
Automobile Ins. Co. (U. S.) : ; oe Kee ao 

§ 631 SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 

Pact f° 

631—Petition on policy held not specially demurrable because not having copy of policy 
attached, where petition alleged that defendant insured through its authorized agent, 
— policy up without petitioner’s consent. Industrial Life & Health Ins. Co. v. Young 
(Ga.) 713% oe 

631—Application, copy of which is attached to declaration on life policy, is deemed part of 
plea alleging traudulent misrepresentations, and application, if conflicting with plea, 
controls. Columbian Mut. Life Ins. Co. v. Harrison. (Miss.) 

§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 

(1). In general. 

634(1)—In action on fire policy, insured may plead general performance of terms and 
conditions of policy. Home Ins. Co. of New York v. Tavlor et ai. (Colo.) 1015 

634(1)—Limitation in windstorm policy of time for bringing action for loss being applicable 
to mortgagee, it was condition precedent to his recovery requiring him to allege affirma- 
tively compliance with its terms or to plead waiver thereof. Howe v. Mill Owners’ 
Mut. Fire Ins. Co. of Iowa. (N. Y.) 4 one 5 ianeadtts 1045 

634(1)—That petition did not recite payment of initial premium on life policy did not 
preclude recovery, since prepayment of first premium is not always condition precedent 
to commencement of risk. Guardian Life Ins. Co. of America v. Vester. (Ohio) 

$ 635. ——- LOSS AND CAUSE THEREOF. 

€35—Petition to recover disability benefits under life policy alleging disability in language 
of policy held not demurrable. Rickey v. New York Life Ins. Co. (Mo.) 975 

635—Where fire policy excepting liability for loss caused by invasion, insurrection, riot, 
explosion, or ligthning was not attached to insured’s petition, and pleadings did not 
disclose existence of any exceptions, allegation in insured’s petition that ‘fire was of 


accidental origin was sufficient to support judgment for insured. Georgia Home Ins. 
Co. v. Trice et al. (Tex.) s5 EES FOES 


$ 638. ——- NONPAYMENT. _ a 
€38—Petition in action on life policy for disability benefits, merely alleging refusal of 
insurer to pay benefits or waive premiums after furnishing of proper proof, held 


insufficient to pay support recovery of penalty and attorney’s fees for delay. Southland 
Life Ins. Co. v. Dunn. 


( 

§ 639. —— ANTICIPATING 

639—Fact that injury resulted from cause exempting insurer under accident policy is 
generally affirmative defense to be alleged in answer rather than negatived in complaint. 
Complaint stated cause of action for accidental death benefit under life policies 
notwithstanding omission to negative exception whereby benefit would be reduced 
one-half. Sullivan v. Metropolitan Life Ins. Co. (Mont.) ; ‘ ; 102 

$§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 

(1). In general. 

440(1)—Plea, alleging that plaintiff in action on life insurance policy knew at time of 
asking delivery thereof to him that insured had been reported as drowned, and had 
been at place of drowning and seen parties dragging river for insured’s remains, but 


1656 


1288 


798 





Topical Index 


purposely refrained from giving such information to defendant, which would not have 
delivered policy had it had such information, held not demurrable. Metropolitan Life 
Ins. Co. v. James. (Ala.) hari 
640(1)—Pleading seeking to avoid insurance policy for fraud must allege facts, that such 
facts were untrue, were known by insured to be untrue, were made to deceive insurer, 
and that insurer relying thereon was deceived into issuing policy. To avoid insurance 
policy for misrepresentations of facts material to risk, pleading must allege that 
misrepresentations were intentionally and fraudulently made by insured, and_ that, 
acting according to usual customs, insurer would not have issued policy had it known 
facts. Answer alleging fire policy sued on was based on insured’s valuations in appli- 
cation, that insured knowingly and falsely represented property as unincumbered, that 
representations were material to risk, and that by reason of misrepresentations policy 
was void ab initio, failed to state valid defense. Citizens’ Ins. Co. v. Whitley. (Ky.) 
(2). Avoidance and forfeiture. 
640(2)—In suit on accident policy, defense of breach of condition must be affirmatively 
pleaded by insurer which has burden of establishing such defense. Powers et al. v. 
Loyal Protective Ins. Co. (Mich.) 
640(2)—In suit upon fire policy void hecause of breach of warranty against vacancy of 
insured premises, insurer could plead invalidity of policy without pleading tender of 
unearned premium on policy. Republic Ins. Co. v. Dickson. (Tex.) d 
(4). Notice and proofs of loss. 
640(4)—In absence of insurer’s plea under oath averring insured’s failure to file proofs of 
loss within time stipulated in fire policy, statutory presumption that such proofs were 
filed is conclusive. London & Lancashire Ins. Co., Limited v. Higgins et al. (Tex.) 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—-Where insurer pleaded forfeiture of fire policy through execution of mortgage, 
replication alleging that mortgage covered insured’s homestead, and that wife’s separate 
acknowledgement of mortgage was not taken before officer having jurisdiction, so that 
mortgage was void, stated complete defense to plea of forfeiture. American Ins. Co. 
v. Millican. (Ala.) ; ae i 
641(1)—In action of assumpsit on health and accident policy, to plea setting up release 
under seal, plaintiff may, by reply, charge that release has been obtained by misrepre- 
sentation of matters collateral to instrument. Workman vy. Continental Casualty Co. 
(W. Va.) 
(2). Estoppel and waiver. 
641(2)—-Demurrer to replications alleging that, tornado insurer, by sending adjuster with 
full knowledge of matters relied upon as breach, which adjuster negotiated as to loss 
suffered and treated policy as in full force, waived provision that insurer should not 
be liable for damages from water whether driven by wind or not except under certain 
conditions, held properly overruled. Northern Assur. Co., Limited v. Stewart. (Ala.) 
641(2)—In action on fire policy, where insurer pleaded insured’s failure to furnish proof 
of loss, execution of mortgages, and commencement of foreclosure proceedings, in 
violation of policy terms, insured’s replications held sufficient to show waiver with 
notice, through insurer’s agent. Replications alleging fire insurer’s general agent 
told insured he need not make proof of loss held defense to plea of forfeiture through 
failure to furnish proof of loss. Where fire insurance adjuster required insured to 
sign nonwaiver agreement and insured’s replications alleged waivers by adjuster and by 
subsequent investigator, sustaining insured’s demurrers to insurer’s rejoinders setting 
up nonwaiver agreement, as regards replications alleging waivers by fire adjuster, held 
error, cured by charges eliminating any act of first adjuster as waiver. American Ins. 
Co. v. Millican. (Ala.) 
641(2)—Replications alleging that fire insurer’s agent told insured after fire that he need 
not make proof of loss stated sufficient defense to plea of forfeiture through failure 
to furnish proof of loss. Replications alleging that fire insurer’s agent accepted 
renewal premium with knowledge of alleged incumbrances on insured property stated 
defense to plea of forfeiture through violation of policy stipulations against incumbering 
property. American Ins. Co. v. Millican. (Ala.) 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(2). Plea, answer, or reply. 
43(2)—In action on fire policy, permitting defendant to amend answer to set up defenses 
of breach of warranty in use of premises other than dwelling and in change of 
possession with increase of fire hazard held not abuse of discretion, where plaintiff 
made no obiection and did not claim surprise. Vinik v. Niagara Fire Ins. Co. (N. J.) 
§ 645. ISSUES. PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—-Where insured pleads generally performance of terms and conditions of fire 
policy, insurer must affirmatively plead and prove breach of conditions it relies on. 
Where fire insurer affirmatively pleaded incumbrance of property contrary to policy 
and that insurer did not consent thereto, but failed to prove lack of consent, such 
ineumbrance did not defeat liability. Home Ins. Co. of New York v. Taylor et al. 
(Colo.) Seu : ’ 1015 
(3). Evidence admissible under pleadings. 
€45(3)—In action upon burial policy, objection to introduction of policy on ground that 
it was not document described in complaint held properly overruled, where it clearly 
appeared that instrument was drawn and furnished by insurer, who therein designated 
it as policy and referred to insured and beneficiary, and instrument showed upon its 
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face that it was a policy substance of which was correctly set forth in complaint. 
Jordan’s Mut. Aid Ass’n v. Asberry. (Ala.) 657 
645(3)—In suit on life policy, where only issue respecting pa 
second premium had been paid to local agent and no defense based on lack of entry 
was made, policy provision requiring premium payments not made at home office to 
be entered in premium receipt book held inapplicable. Life & Casualiy Ins. Co. of 
Tennessee v. Palmer. (Ga.) ; . 
€45(3)—Life insurance application, containing insured’s statements that he had never con- 
sulted physician er been in hospital, and physician’s testimony, tending to show falsity 
of such representations, held incompetent in action on policy issued without medical 
examination, where no issue of fraud was tendered. Potts v. Life Ins. Co. of Virginia. 
cn; 
645(3)—Insured 
make necessary allegations in answer regarding forfeiture and notice thereof. Levitt 
v. Prudential Ins. Co. of America. (N. Y.) 


645(3)—-Doctor’s testimony that assured was ill at time of certain treatments held properly 
excluded as immaterial to issue whether answers by assured in application for insur- 
ance constitute misrepresentations of facts material to risk. Anderson v. Etna 
Life Ins. Co. (N. Y.) 


645(3)—Testimony of insured’s husband that insurer’s agent represented disability clause 
covered total disability from any cause, and testimony of former agent that he and 
other agents so interpreted the clause, held not admissible on ground of fraud of mis- 
representation not pleaded, especially where insured’s knowledge of the representations 
did not appear. Where disability clause of life policy was unambiguous and covered 
disability only from certain causes, testimony of insured’s husband that insurer’s agent 
represented clause covered total disability from any cause, and testimony of former 
agent that he and other agents interpreted the clause to cover any cause of disability, 


held inadmissible because violating parol evidence rule. Chapman v. Metropolitan Life 
Ins. Co. (S. C.) ; 


645(3)—In action for disability benefits under life policy, insurer held not precluded from 
relying upon insured’s statement that disability occurred prior to life of policy because 
not specially pleaded, where insured pleaded provisions of policy and his compliance 
therewith, and insurer by general denial placed all of such matters in issue. Bank 
Sav. Life Ins. Co. v. Milan. (Tex.) oe 
(5). Variance. 
645(5)—Recovery would not be denied on life policy because of discrepancies in spelling 
names of insured and beneficiary and as to place of birth and height of insured where 
discrepancies were shown to be result of agent’s carelessness in preparing application 
and insured and deceased were shown to be same person. American National Ins. Co. 
v. B. Gonzalez & Co. et al. (Tex.) see 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Life insurance contract in evidence in action thereon is presumed to have been 
duly executed by defendant, in absence of sworn plea of non est factum. Defendant’s 
pleas of non est factum in action on life insurance policy cast burden on plaintiff to 
show binding insurance contract. Metropolitan Life Ins. Co. v. James. (Ala.) . . 646 


646(1)—-Where life policy reserved to insured unexercised right to change beneficiary and 
provided that the beneficiary’s interest should vest in insured’s personal representatives 
if beneficiary predeceased insured, and beneficiary and insured were killed during same 
night, and insurer interpleaded insured’s administrator and beneficiary’s administratrix, 
insured’s administrator had burden to prove that beneficiary predeceased insured. 
Roberts v. Hardin. (Ga.) 1382 


646(1)—Insurer has burden to prove that insured has other valid and collectible insurance 
on property, to obtain benefit of statutory provision for prorating loss by fire. 
Sargent v. American Ins. Co. of Newark, N. J. (la.) 184 
646(1)—In action on disability provision of policy burden held on insured to prove fraud 
inducing execution of release. Chipley v. National Life & Accident Ins. Co. (Mo.) 283 
646(1)—Where petition in action on life policy admitted that policy was in insurer’s 
possession at time of suit, plaintiff did not make out prima facie case, by showing 
execution and delivery of policy and death of insured, but burden was on plaintiff to 
show policy was in force when insured died. There was no presumption of uncon- 
ditional delivery of life policy to soliciting agent on his own life where agent used 
policy in soliciting insurance and at time of suit on policy it was in insurer’s 
possession, and such possession was not explained. Presumption is that life policy 
would not be in insurer’s possession if it were in force. Gaines v. Berkshire Life 
Ins. Co. (Mo.) rie Sona eat ee te et ree Gta cepacia 433 
€46(1)—Presumption of absentee’s death, founded on reasonable probability, must prevail 
against mere possibilities. Munson v. New England Mut. Life Ins. Co. of Boston. 
(Neb.) ‘ 712 
646(1)—Proof that insured was arrested for non-support held insufficient to rebut presump- 
tion of death from seven years’ absence, unheard of, where he gave bail and no 
further proceedings were had during twenty-two months he lived with mother. In action 
on life policy, insurer had duty of producing either by argument or evidence, defense 
to operate successfully against presumption of death arising from seven years’ absence 
of insured unheard of. Wiggins v. Western & Southern Life Ins. Co. (Pa.) ....1422 
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(2). Avoidance and forfeiture—Insurance of property. 
645(2)—In insurance case, burden of proving forfeiture lies strongly against defendant. 
Broo’’s Transp. Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) 
646(2)—Burden of proving insurer’s affirmative defenses that incumbrances had been placed 
on insured property remained on insurer though burden of evidence may have shifted 
to insured requiring them to present evidence to meet presumption raised by proof of 
signing, acknowledging and recording mortgages. Hoover et ux. v. First American 
Fire Ins. Co. of New York. (Ia.) 
€46(2)—Insurer had burden of proving that ownership of insured, under fire policy, was 
not sole and unconditional. Scottish Union & National Ins. Co. v. Mundy. (Ky.) 
t46(2)—In suit on fire policy providing for forfeiture in case of vacancy of more than 60 
days, insurer had burden to prove vacancy. Home Ins. Co. of New York v. Steinberg. 
(Ky.) 5 ; 
646(2)—Burden 
insured premises or that fire hazard was increased contrary to fire policies. Knight 
v. Boston Ins. Co. (N. J.) 
(3). —— Life and accident insurance. 
646(3)—Life insurer has burden to show that false and material representations inducing 
issuance of policy were made by insured knowingly and willfully and with intent to 
deceive insurer. National Life & Accident Ins. Co. v. Threlkeld. (Ark.) 
646(3)—In suit on life policy, where insurer categorically denied allegations that policy 
was issued and premium accepted while insured was in good health, plaintiff had burden 
to establish allegations by preponderance of evidence. Life & Casualty Ins. Co. of 
Tennessee v. Palmer. (Ga.) Stee aaa Re tee 
646(3)—Burden of proof is on insurer to establish misrepresentations material to risk, 
to avoid payment under life policy. Ford v. Commonwealth Life Ins. Co. (Ky.) 
646(3)—Falsity and materiality in representations in application for accident and health 
insurance having been established, insured had burden of proving lack of complicity 
on his part where agent knowing facts filled out application. Commercial Casualty 
Ins. Co. v. Schmidt. (Md.) ; 
646(3)—After beneficiary made prima facie case in suit on life policy, insurer had burden 
to prove defense that insured was ruptured when policy was issued and that this 
condition was misrepresented in application and contributed to cause his death. Streeter 
v. Washington Fidelity National Ins. Co. (Mo.) 
€46(3)—In action on life policy, defendant had burden to make case for jury on_ its 
theory that suicide by insured resulted from state of health as to which insured had 
made misrepresentations in application. Bell v. Kansas City Life Ins. Co. (Mo.) 
16(3)—-To maintain action at law on life policy, plaintiff must prove compliance with 
contract of insurance cr waiver thereof by insurer. Krajewski v. Prudential Ins. Co. 
of America. (R. I.) 
46(3)—Burden was on insurer seeking to have life policies canceled for fraudulent 
representations or concealment by insured to show that insured was not in good health 
at time of applications and delivery of policies. Interstate Life & Accident Co. v. 
Potter. (Tenn.) 
(4). Payment of premiums. 
646(4)—Defense of insurer that membership certificate insuring against accidental injury. 
had terminated before accident because of member's failure to pay assessment after due 
notice thereof held affirmative defense, and burden of proving such defense by fair 
preponderance of evidence rested on insurer. Seufert v. Commercial Travelers’ Mutual 
Accident Ass’n of America. (N. Y.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
5)—Where insurer, with knowledge of rieht to insist on forfeiture, requires furnishing 
of proofs of death, intention to waive forfeiture is presumed, in absence of circum- 
stances to contrary, and insurer is estopped to plead forfeiture. Grand Lodge Colored 
Knights of Pvthias of Texas v. Green. (Tex.) 
(6). Risk and cause of loss in general. 
6)—Burden was on beneficiary, suing on life insurance policy, to prove that assured 
died within life of policy. Use of words “due on the policy” in complaint casts burden 
on beneficiary, suing on life insurance policy, to show that insured died within period 
covered thereby. Burden was on plaintiff in action on life insurance policy to prove 
material averments of one or more counts of complaint, alleging in first count that 
assured died on or about certain day and in remaining counts that he died on or about 
such day “during the existence of * * * said policy.”” Burden was on plaintiff in 
action on life insurance policy, delivered to him on his payment of premium after 
day on which insurer alleged that insured died, to show that he died within life of 
policy. Metropolitan Life Ins. Co. v. James. (Ala.) 
€46(6)—-Former employee suing for disability benefits, under emplover’s policy covering 
mployees, must establish by competent, relevant evidence that he was totally, per- 
manently disabled by disease commencing before discharge. Equitable Life Assurance 
Society of United States v. Merlock. (Ky.) 
646(6)—Insured, to recover total disability benefits under group, accident and health policy, 
must prove he became totally and permanently disabled during effective period of 
policv. Equitable Life Assur. Soc. of the United States v. Arrowood. (Ky.) 
645(6)—Under industrial life policy exempting insurer from liability if death resulted from 
particular disease or practices, insurer had burden of establishing exemption. Gaines v. 
Acme Industrial Life Ins. Soc. (La.) PER, 
646(6)—Insured’s administratrix suing on 
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insured’s death was occasioned by external, violent, and accidental means. Sleeter 
v. Progressive Assurance Co. (Minn.) 

€46(6)—Insurer, defending action on fire policy on ground of incendiarism by insured, had 
—,* proving insured was guilty of arson. Barich v. Pennsylvania Fire Ins. Co. 

inn 

646(6)—Beneficiary, suing on accident policy must show, not only accident to insured and 
his death but also casual connection between accident and death. Maller v. Mutual 
Benefit Health & Accident Ass’n. (Mo.) 553 

646(6)—In suit on accident policy excepting injuries, intentionally inflicted on insured by 
another, insurer had burden of proving its affirmative defense of such exception. Bibbs 
v. Fidelity Health & Accident Co. (Mo.) : 1270 

€46(6)—Beneficiary suing on automobile accident policy had ‘burden of ‘producing substantial 
evidence that insured was dead and that death resulted solely from bodily injuries 
effected as provided by policy. Grandgenett v. National Protective Ins. Ass’n. (Mo.)..1465 

€46(6)—In action on ‘accident policy insuring against disability or death resulting directly 
and independently of all other causes from bodily injuries sustained through external, 
violent, and accidental means, burden was on plaintiff to show that the idiosyncratic 
condition of insured’s body upon which the accidental injury impinged ultimately to 
cause death was not a disease. McMartin et al. v. Fidelity & Casualty Co. of New 


273 


yom. CN. ¥.) 
(7). —— Suicide. 

646(7)—-Presumption is that insured’s death was not suicidal. Andrews v. Provident Life 
& Accident Ins. Co. (La.) mek sstra ws ‘ 

646(7)—-Presumption exists that insured did not commit suicide. “Powers et al. v. Loyal 
Protective Ins. Co. (Mich.) ee rt ae ee ae : 

646(7)—In action on life policy, there is rebuttable presumption against suicide by insured; 
but such presumption can be overthrown by preponderance of evidence. Bell v. Kansas 
City Life Ins. Co. (Mo.) : cae wens ae ¥ jatuk 

646(7)—-While proof of incentive for insured to commit suicide is unnecessary to defeat 
recovery on life insurance policy because of his suicide, presumption is against suicide. 
Instruction that plaintiff, in action on life insurance policies for accidental death bene- 
fits, was bound to prove that insured’s death was due to accident and entitled to pre- 
sumption against suicide and that burden of producing evidence of suicide was on 
defendant, if fair weight of evidence satisfied jury that death was accidental, held 
correct. Party alleging suicide as defense to action on life insurance policies for acci- 
dental death benefits must prove it; mere fact of death in unknown manner creating no 
legal presumption of suicide. Walters v. Western & Southern Life Ins. Co. (Pa.) 

646(7)—Defense to action on insurance policy, containing provision avoiding it if insured 
commits suicide, that loss was due to cause or risk specifically excepted in policy, 
is affirmative one, on which defendant has burden of proof, where plaintiff makes 
out prima facie case. Watkins v. Prudential Ins. Co. of America. (Pa.)......... 1478 

646(7)—In action on accident policy, there is judicial presumption against insured’s death 
hy suicide. Ocean Accident & Guarantee Corporation, Limited v. Schachner. (U. S.) 816 

646(7)—In action on accident policy, presumption obtained that insured, falling from win- 
dow, did not commit suicide. Connecticut General Life Ins. Co. v. Maher. (1. S.) 1075 

(8). Extent of loss and liability of insurer. 

616(8)—Total disability, not in fact permanent, is presumed to extent of continuance thereof 
after first three months, where life policy providing for disability benefits provides 
for presumption of permanency after three months’ continuance. New York Life 
Ins. Co. v. Gunn. (Ky.) ... wes 

646(8)—In suit to recover for total and permanent disability under group policy, insured 
had burden of proving total and permenent disability within terms stipulated in 
policy. JEtna Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) 5 


646(8)—As respects double indemnity jurors could consider probability against suicide 
on even balance of evidence as between accidental death and suicide in action on 
insurance policies, but such probability was without force of fact in evidence. General 
probability against insured’s suicide did not shift burden of producing evidence to 
defendant in action for accidental death indemnity. Burden was on plaintiff in action 
for accidental death indemnity under life insurance policies to prove that insured’s 
death was caused through external, violent, and accidental means. Necessary, element 
of insured’s accidental death was not supplied by presumption against suicide in action 
for accidental death indemnity. Respective numbers of deaths from accident and suicide 
is not so decisively | balanced against probability of death as to harden inference 
against suicide into “presumption of law” shifting burden of proof to defendant in 
action on policies insuring against accidental death. There can be no presumption 
as between accidental death and suicide of insured in action on policies covering 
accidental death except as result of suicide. Verdict should be for defendant in action 
for accidental death indemnities under life insurance policies, where evidence on issue 
whether death was caused by accidental means or suicide, excepted by ee is 
evenly balanced. Watkins v. Prudential Ins. Co. of America. (Pa.) 


646(8)—Insured had burden to show insured building was total loss. Republic Ins. 
v. Hale et al. (Tex.) : 


646(8)—Plaintiff. in actions to recover double indemnity under life insurance policies, 
held to have burden to prove that insured’s death resulted from bodily injuries 
independently and exclusively of all other causes. Insurers, in actions on double indem- 
nity clauses in life insurance policies, held to have burden to establish that insured’s 
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death resulted directly or indirectly from, or was contributed to by, bodily or mental 

infirmity or disease. Crumlish v. Mutual Life Ins. Co. of New York. (U. S.) 
646(8)—In action for double indemnity provided in life policy for accidental death, suicide 

will not be presumed from mere fact of violent death. In action for double indemnity 

provided in life policy for accidental death, presumption against suicide is overcome 

if preponderance of evidence is consistent with theory of suicide and inconsistent with 

any reasonable hypothesis of death by accident. 

(CU. §&.) ‘ 

(11). 


11)—In administratrix’ action on life insurance policy, insurer held to have burden to 
prove that release of liability under policy was executed by insured during his lifetime 
and burden continues until end of case. Where insurer, in action on life insurance 
policy establishes execution of release by insured, burden is on plaintiff to establish 
that release was invalid because of fraud perpetrated on insured. In administratrix’ 
action on life insurance policy wherein insurer asserted release of liability and plaintiff 
alleged fraud in obtaining release, plaintiff held to have burden to prove that execution 
of release was obtained by statements that were false and known to be false. Admin- 
istratrix suing on life insurance policy cannot complain on ground that she could not 
carry burden of proving that release of liability under policy wes obtained by fraud, 
because agent of insurer was only witness present when release was signed, especially 
where agent was extensively cross-examined. Vande Stouwe v. Bankers’ Life Co. (Ta.) 
647. ADMISSIBILITY OF EVIDENCE. 
648. —— IN GENERAL, 
(1). In general. 

648(1)—In suit on automobile liability policy, issued in conformity with statute authorizing 
commissioner of motor vehicles to require of persons previously concerned in accident 
proof of financial responsibility, permitting plaintiff to show that insured had had a 
previous accident involving damage to property held proper. Steliga v. Metropolitan 
Casualty Ins. Co. of New York. (N. J.) 

€48(1)—In action on group policy evidence that insured, a young unmarried woman, was 
in unfortunate physical condition on day she was laid off and that other young women 
in same condition were temporarily laid off about the same time and that it was custom 
of mill not to work women in that condition held properly admitted, where insurance 
contract placed it in discretion of employer to elect that temporarily laid off or tem- 
porarily disabled should be considered in employment of employer during such period. 
Powell v. Equitable Life Assurance Society of United States. (S. C.) 1227 

648(1)—In action on disability clause of life policy, letter from insured’s attorney to 
insurer, demanding payment, held acmissible as basis for recovery of statutory penalty 
and attorney’s fee. Where insured’s attorney wrote to insurer, demanding payment, 
reply denying liability held admissible to show demand and refusal to pay as_ basis 
for recovery of statutory penalty and attorney’s fee, reply not being “offer of compro- 
mise.” Pacific Mut. Life Ins. Co. of California v. Berryhill. (Tex.) 744 

§48(1)—In action on life policy, evidence as to what would be reasonable attorney’s 
fees held properly admitted. American National Ins. Co. v. B. Gonzalez & Co. et al 
(Tex.) 1233 

648(1)—In 
not made part of policy, is inadmissible. 


Wee fcc Fi sekdcs eer aa ‘ ‘ 1491 

$ 650. 

550—Where insured was not examined by phvsician before issuance of industrial life 
policy. and copy of application was not attached to policy, statements. if any, regarding 
apnlicant’s health at time of apnlication. and application itself, held inadmissible in 
suit on policy. McBride v. Acme Industrial Life Ins. Soc. (La.) 

$ 651. —— POLICY OR OTHER CONTRACT. 

(3). Admissibility of policy in evidence. 

651(3)—Witness’ testimony as to seeing insured after delivery of life inurance policy 
sued on to plaintiff held sufficient te warrant admission of policy in evidence as against 
objection of defendant, filing pleas of non est factum, that insured died before 
delivery of policy. Metropolitan Life Ins. Co v. James. (Ala.) oes : 

§ 654, — PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 

(1). Insurance on property. 

€54(1)—Where fire policy covering truck required that unconditional title be in the two 
assured except as stated in policy, exclusion, in action on policy, of certificate of 
title by one assured who swore that he alone owned truck, held error. Ronca et al. v. 
British & Foreign Marine Ins. Co.. Limited, of Liverpool, England. (Pa.) 1131 

§ 654%. —— PAYMENT OF PREMIUMS. : 

65414—In action under disability clause of life policy for disability from insanity, exclusion 
of testimony whether insured was mentally incapable of knowing insurance premium was 
due held not error, since to defeat disability claim he must have been able to carry on 
ordinary affairs of life with mind capable of sustained effort. Missouri State Life Ins. 
Co. et al. v. Case. (Ark.) i ; 

65414—In action on life policy on theory that general agent extended credit for premiums, 
testimony respecting general agent’s statement that he was taking care of premiums 
held inadmissible. Gaines v. Berkshire Life Ins. Co. (Mo.) 

§ 655. —— FRAUD OR MISREPRESENTATION. 

(2). Life and accident insurance. 
655(2)—-Where insured was not examined by physician before issuance of industrial life 
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and copy of application was not attached to policy, statements, if any, regarding 
icant’s health at time of application, and application itself, held inadmissible in 
on policy. McBride v. Acme Industrial Life Ins. Soc. (1.a.) \ 
655(2)—In suit to cancel life polic for fraudulent representations in application, testimony 
respecting insured’s good character held admissible, since charge against insured 
involved moral wrong. Interstate Life & Accident Co. v. Potter. (Tenn.) 
655(2)—Medical testimony, including testimony of doctor performing autopsy showing that 
disease immediately causing death existed for relatively short time and contradicting 
insurer’s testimony that insured had certain disorders and fraudulently concealed 
existence thereof, held admissible especially where insurer introduced autopsy report. 
In determining whether application for life policies stating that insured had not been 
attended hy physician constituted attempt to deceive, attendance by physician for any 
slight temporary complaint held properly excluded from jury’s consideration under 
evidence. Medical examiner’s knowledge of fact, not mentioned in application for life 
policies, that insured had been consulting with certain physician and had been X-rayed 
by another, held properly considered by jury in determining whether insured answered 
falsely intending to deceive. Prudential Ins. Co. of America v. Winn. (U. S.) 1170 
§ 658. —— LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—In action on tornado policy, testimony of insured’s wife regarding manner in which 
storm affected furniture, and fact that veneering came off, held admissible. Northern 
Assur. Co., Limited v. Stewart. (Ala.) 
658—Where insurers defended action on fire policies on ground that insured caused his 
brother to set fire, permitting revolver found in path, which insured’s brother took 
when fleeing from scene of arson, to be introduced in evidence, held not error. Zane 
v. Home Ins. Co. of New York et al. (Minn.) ; 794 
658—Evidence that insured and others were carrying clothing to car on day after fire 
held inadmissible, in action on fire policy, to stow insured burned or procured burning 
of building. McLain et al. v. Atlas Assurance Co., Limited. (Mo.) 210 
658—Circumstantial evidence is admissible in action on fire policy to establish defense of 
incendiarism. Where action on fire policy is defended on ground of incendiarism, 
every act and circumstance offered to prove fraudulent burning must contribute some- 
thing to proof of that fact. Weiner v. AStna Ins. Co. (Nebr.) 1505 
§ 659. - DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(1). In general. 
659(1)—Testimony in action on insurance policies for total permanent disability payments 
that insured was drawing pension for certain diseases held inadmissible as tending 
merely to establish doubtful inference that his disability originated before dates of 
policies. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) ens 1258 
659(1)——Circumstantial evidence in suit en life insurance policy issued by fraternal society 
held sufficient to establish death of inswred, who disapneared. Clay et al. v. District 
Grand Ledge, No. 21, Grand United Order of Odd Fellows of Touisiana. (La.) 956 
659(1)—In action on life insurance policies, physician's certificate and statement of attend- 
ing physician at death, whether procured hy beneficiary or insurer. held admissible 
in view of proof of death. Winiarski v. John Hancock Mutual Wife Ins. Co. (N. V.) 438 
659(1)—In action on policy which provided that where insured had been wholly disabled 
so as to be unable to work for period of not less than three consecutive months, he 
was entitled to recover, even though not permanently disabled, correspondence between 
insurer and insured was admissible as — of such disability. Levine v. Travelers’ 
Ins. Co. (N. Y.) ; 1470 
659(1)—Any direct or circumstantial evidence, tending to prove operative facts of external, 
violent, and accidental means causing insured’s death within insurance policies sued on, 
is admissible. Watkins v. Prudential Ins. Co. of America. (Pa.) 1479 
659(1)—Th actien on heneficiary policy for disability from sickness resulting in continuous 
total loss of business time as manager of teiloring store, evidence as to what insured’s 
duties had been and how much of his time had been cccupied in nerformarce of duties 
held properly admitted. as against centention that evidence ws ‘r-elevant and tended 
to vary terms of written instrument. Cass v. Pacific Mutvrl Lifs ts. Co. of Cali- 
fornia. (S. D.) 
(2). Suicide 
§59(2)—Coroner’s death certificate stating cause of death as suicide by hanging without 
using word “probably,”’ and which was not signed and certified by informant or by 
undertaker, held inadmissible in action on life policy where insurer interposed defense 
of suicide. Statute making certificate of death admissible as presumptive evidence held 
to relate only to facts contained in certificate, and not to statement by coroner that 
cause of death was suicide by hanging. which was opinion or conclusion necessarily 
founded on hearsay. Morton v. Equitable Life Ins. Co. of Towa. (Ta.) 
659(2)—In suit on accident policy excepting death by suicide, coroner’s certificate of suicide 
held properly excluded as his ex parte conclusion. Powers et al. v. Loyal Protective 
Ins. Co. (Mich.) 
659(2)-—In action upon accident policy for insured’s death from stab wounds, plaintiff’s 
statement in proof of claim that information as to witnesses to accident was cbtainable 
from district attorney held not to avthorize admission of celf-serving confession of 
person accused of murder of deceased. Meyer v. Metropolitan Life Ins. Co. (N. Y.) 1098 
659(2)—In action on accident policy with defense of suicide, where insured’s dvine declara- 
tions described alleged robber, evidence that witnesses shortly before shooting were 
accosted in vicinity by man resembling described robber held admissible in corrobora- 
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tion. Security Savings & Trust Co. v. Commercial Casualty Ins. Co. (Ore.) 1099 


659(2)—In action on accident policy for insured’s death from asphyxiation, rejection of 
of evidence that person, thought to be beneficiary, telephone police station immediately 
after insured’s death stating that insured had killed himself, held not error, where 
there was practically no evidence of suicide. Evidence that coroner’s jury assembled 
immediately after death returned verdict of suicide which verdict could not be found, 
held properly rejected in action on accident policy. Ocean Accident & Guarantee 
Corporation, Limited v. Schachner. (U. S.) 

660. VALUATION OF PROPERTY. 

In action on tornado policy, insured’s wife held properly permitted to testify regarding 
value of furniture before and after windstcrm. Northern Assur. Co., Limited v. 
Stewart. (Ala.) 

669—In action on fixed-value fire insurance policy covering building partially destroyed by 
fire, testimony showing sound or actual value of building at time of fire held inad- 
missible. Fowler et al. v. Merchants’ Fire Assurance Corporation. (S. C.) 

§ 661. - AMOUNT OF LOSS. 

661—In suit upon fire policy, evidence of original cost of burned building to show amount 
of loss held properly excluded. Royal Ins. Co. v. Ward et al. (Ky.) 

661—-In action on fixed-value fire insurance policy covering building partially destroyed by 
fire, evidence showing cost of repairs for purpose of determining extent of loss held 
inadmissible. Fowler et al. v. Merchants’ Fire Assurance Corporation. 

§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 

(1). In general. 

662(1)—In action on life and disability policy, letter of insurer’s counsel calling on plaintiff 
to submit to medical examination held irrelevant and immaterial, where plaintiff was 
not in default under policy for not obeying demand. Jefferson Standard LT jife Ins. 
Co. v. Simpson. Ala.) 

962(1) 
cent. of maximum compensation for disability if doctor resumed practice or pay for 
total disability if doctor did not, held admissible on issue of whether insured had been 
paid according to policy. Fidelity & Casualty Co. of New York v. Bass. (Ky.) 

662(1)—Letter from plaintiff in action on railway employees’ group insurance policy to 
chief of railway company’s insurance department, describing plaintiff’s disability, held 
admissible to show that proof of disability was furnished. Atlantic Life Ins. Co. v. 
Equitable Life Assurance Society of United States. (U. S.) 
664, - ESTOPPEL OR WAIVER. 

Insured under group policy could prove that he never received blanks on which to 
impart information concerning his permanent total disability. Metropolitan Life Ins. 
Co. v. Harper. (Ark.) 

664—In action on life insurance policy wherein beneficiary asserted that insurer waived 
condition requiring insured to be in good health when policy became effective, and that 
insurer was estopped to repudiate contract for breach of good health condition, testi- 
mony showing insurance agent’s knowledge of insured’s illness at time of delivery 
of policy held not inadmissible under parol evidence rule. In action on life insurance 
policy, wherein beneficiary asserted that insurer waived provision requiring insured 
to be in good health when policy became effective, and that insurer was estopped to 
repudiate contract for breach of good health condition, excluding testimony tending 
to show insurance agent’s knowledge of insured’s illness at time of delivery of policy 
held error. MacKay v. tna Life Ins. Co. (Conn.) Sa cane le 

€€4—Proof of waiver of forfeiture is readily admitted in action on insurance policy, in 
which forfeiture is claimed. Brooks Transp. Co., Inc. v. Merchants’ Mutual Casualty 

Co. (Del.) ; 

In action on fire policy, evidence of knowledge of insurer’s agent, regarding existence 
of incumbrances received eight months after issuance of policy held inadmissible, where 
agent was not acting for insurer when receiving such knowledge. Citizens’ Ins. Co. 
v. Whitley. (Ky.) 
64—Evidence that insurer’s agent, three months after delivery of policy requested represen- 

tative of another company to arrange for additional insurance held inadmissible to 
establish waiver by insurer of provision prohibiting additional insurance, where policy 
limited power of agents to waive provisions. National Union Fire Ins. Co. of 
Pittsburgh, Pa. v. Menke. (Md.) 

6$4—In action on accident policy, insurer’s offer to unconditionally pay compensation to 
insured for one week’s total disability held competent evidence on question whether 
failure to give required notice of accident was waived by insurer. Paetz v. London 
Guarantee & Accident Co., Ltd. (Mo.) 

664—In suit on automobile policy wherein 

evidence showing notice of cancellation and collection of earned premium after accident 

held admissible. Gelcezis v. Preferred Accident Ins. Co. of New York. (N. J.) 

In injured employee’s action against employer's lizhility insurer after judgment against 

emplover, where employee claimed that insurer had waived defense of illegal employ- 

ment by defending action against employer, exclusion of nonwaiver agreement between 
insurer and emplover, executed before trial of action against employer, held prejudicial 
error. Caiola v. 7Etna Life Ins. Co Cw..%.) 

664—In action on policy containing total disability clause, correspondence between insured 
and insurer should have been admitted as some proof of waiver of further proof of 
total disability. Levine v. Travelers’ Ins. Co. (N. Y.) — wire ; 

664—In actions on life policies, testimony of insured’s physician that disease was obvious 
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at time insured was examined by insurer’s medical examiner held admissible on question 
of waiver of existence of disease though, in written applications, insured had agreed 
that insurer’s rights could not be waived by agent and that no oral waiver should be 
valid, and in such case question of waiver was for jury. Sirgany v. Equitable Life 
Assurance Society of United States. (S. C.) ...1429 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—In suit on fire policy which plaintiff took out on property which he was repurchas- 
ing, evidence authorized finding that plaintiff was party to insurance contract with 
insurable interest in property insured, notwithstanding indorsement on policy stating 
that title to property insured had been transferred to vendor subject to resale agr 
ment between vendor and plaintiff. Hagan, for use, etc. v. Hudson Ins. Co. (Ga.) 
665(1)—In action on fire policy, proof that insured had recovered judgment om another 
policy and that other insurance company was solvent held insufficient to establish 
existence of other valid and collectible insurance on premises within statutory provision 
for prorating loss, where appeal was pending from that judgment. Sargent v. American 
Ins. Co. of Newark, N. J. (Ia.) ; ; Bete erwae seats ae 
665(1)—Evidence held sufficient to sustain verdict for insured in suit on fire policy for 
damage to dwelling house. Home Ins. Co. of New York v. Steinberg. (Ky.) 
665(1)—-Evidence held to show that purchaser of land, on which there was house belonging 
to another than vendor, was purchaser in good faith and took title to house, as regards 
insurable interest of holder of lien for materials furnished builder of house. Davis- 
Wood Lumber Co., Inc. v. Insurance Co. of North America et al. (Ta.) 1030 
€65(1)—Plaintiff, in suit on life policy, makes prima facie case by introducing policy, 
which shows plaintiff is beneficiary, and by proving death of insured while policy was 
in force. Streeter v. Washington Fidelity National Ins. Co. (Mo.) 427 
665(1)—-Evidence in original beneficiary’s action on life policies established that insured had 
legal capacity to contract at time he changed beneficiary. Dunravant v. Mountain 
States Life Ins. Co. (Mo.) ene Acca 91 
665(1)—Evidence established that insurer’s consent to assignment of fire policy was not 
given before fire, and that consent given after fire was not given with knowledge of 
fire. Connolly v. Providence Washineten Ins. Co. et al. (Nebr.) 
665(1)—In action on credit indemnity policy covering losses on sales of goods shipped to 
debtors having specified mercantile rating, evidence sustained finding that actual 
transaction was sale and delivery to building owner who had required rating, not to 
general contractor who had no rating, warranting recovery on policy. United Marble 
& Tile Co. v. American Credit-Indemnity Co. of New York. (Pa.) : 
665(1)—In suit for fire loss on automobile, evidence that insurer’s local egent told insured 
to repair automobile, and that agent agreed that amount of repairs was to be charged 
to insurer, held to establish liability of insurer and hence insured’s failure to prove that 
automobile was instired against fire loss was immaterial. Lloyds America et al. v. 
Poe. (Tex.) . ; 
665(1)—-Expert opinion evidence must be based upon conceded or proved facts, and naked 
opinion based on mere conjecture, does not rise to dignity of evidence, especially 
when it conflicts with conceded physical facts. Atlantic Life Ins. Co. v. Vaughan. 


C6 BD co: 

665(1)—Evidence 
in payment of costs of keeping him at old persons’ home, precluding recovery by 
beneficiary, notwithstanding policies were sent to beneficiary subsequent to assignment, 
where reasonable amount of proceeds of policies was reserved in assignment for 
payment of funeral expenses. Record held to show that assignment of life policies 
was delivered, precluding beneficiary in possession of policies from recovering thereon. 
Montgomery v. Locomotive Engineers’ Mut. Life & Accident Ins. Ass’n. (Wyo.) 

(2). The contract. 

665(2)—Evidence sustained verdict that insurer, through its agent, made oral contract of 
renewal motortruck collision insurance. On issue whether oral contract of renewal 
motortruck insurance provided for collision insurance. evidence sustained verdict that 
collision coverage of earlier policy had not been canceled. Schmidt v. Agricultural 
Ins. Co. et al. (Minn.) ne vidi givicd aadsa tags os 

665(2)—Evidence in action on fire policy held sufficient to show that policy was written 
by defendant’s agent and issued by defendant. A®tna Ins. Co. v. Lester et al. (Miss.) 

665(2)—Where agent of insurer required to make written application and undergo physical 
examination to obtain employment took out disability insurance with insurer on_ basis 
of application, application was in legal effect “application for insurance,’’ and hence 
failure of insurer to delivery copy of application to agent with policy precluded insurer 
from showing in suit on policy that agent’s disability was caused by disease contracted 
before policy was issued. National Life & Accident Ins. Co. v. Prather. (Miss.) 

665(2)—Evidence in beneficiary’s action on life policies failed to establish that policies 
were taken out by beneficiary upon life of her husband. Dunnavant v. Mountain 
States Life Ins. Co. (Mo.) 7 cereus 

665(2)—Beneficiary’s lawful possession of life policy after death of insured prima facie 
sustains burden of proof by raising strong presumption that policy was legally delivered, 
and requires insurer to offer evidence of conditional delivery alleged. Eaton v. 
New York Life Ins. Co. (Pa.) : ‘ 

665(2)-—-That barge owner paid for insurance is persuasive that he intended to protect 
barge against cargo damage. The John Russell. (U. S.) 

665(2)—Evidence showed as matter of law that employee was discharged, terminating insur- 
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ance under group policy, notwithstanding employer erroneously withheld future premium, 
where refund thereof was subsequently attempted by employer and consented to by 

, employee. Bradley v. Prudential Ins. Co. of America. (U. S.)......... ; ..1168 

605(2)—Existing Lloyd’s tornado policy for “specific insurance’ with another specific 
insurance policy is warranty policy held, under the evidence, to continue as policy 
for ‘specific insurance” though policy for “monthly reporting insurance’ was sub- 
stituted as warranty policy on expiration of original policy for ‘“‘specific insurance” 
named in warranty clause of Lloyd’s policy. Federal Intermediate Credit Bank of 
Baltimore y. Globe & Rutgers Fire Ins. Co. (U. S.) i os . .1287 

665(2)—In action by beneficiary of accident policy for death of insured, evidence supported 
finding that insured had paid only three monthly premiums carrying policy to July Ist, 
and hence plaintiff could not recover for insured’s accidental death on July 7th. Frysh 
v. Commercial Casualty Ins. Co. of Newark, N. J. (Wis.) 

665(2)—In action on policy insuring against damages to trucks finding that plaintiff notified 
defendant of substitution of one truck for another before loss held contrary to pre- 
ponderance of evidence. Colvin’s Baking Co. v. Northwestern National Ins. Co. 
(Wis.) evaded icine eee 

Avoidance and forfeiture. 

665(3)—In action by injured party against insurer for amount of judgment previously 
recovered against insured whose automobile liability policy required him to co-operate 
with insurer in securing evidence, evidence held not to show violation of 
clause by insured. Standard Surety & Casualty Co. of New York v. Jacxson. (Ark.) 

665(3)—Evidence in insurer’s suit to cancel life policies failed to establish insured’s 
alleged false representations regarding his health, but showed that msured answered 
truthfully questions asked by insurer's agent art signed application without knowing 
that agent had inserted incorrect answers. United Fidelity Life Ins. Co. v. Taylor. 
(Ark.) 

665(3)—In action on life policy in which insurer claimed that insured willfully and know- 
ingly misrepresented physical condition with intent to deceive insurer, evidence held to 


co-operation 


show insured was in good health at time ot making application. National Life & Acci- 
dent Ins. Co. v. Threlkeld. (Ark.) 
665(3)—Evidence sustained finding that insured suffered total and permenent disability 
during life of policy providing for waiver of premiums on proof of such disability. 
Evidence sustained finding that notice of insured’s total and permanent disability was 
timely furnished to insurer. Illinois Bankers’ Life Assur. Co. et al. v. Lane et al. 
(Ark.) 
665(2)—Evidence showing letters, written by beneficiary under life policy containing dis- 
ability clause, to insurer respecting reinstatement of policy held not to show that 
beneficiary had interpreted policy as having lapsed, or that she acquiesced in such 
interpretation. Missouri State Life Ins. Co. et al. v. Case. (Ark.) 
665(3)—Proof of simple temporary ailments suffered by insured several years before he 
made application for life policy, did not show falsity of his statement therein that 
he was in sound health. Parker v. Union Mut. Life Co. of Iowa. (Ia.) . 
665(3)—Evidence held to establish, as matter of law, ‘that false epresentations, concerning 
cause of death of insured’s brother and regarding insured’s condition and medical 
consultation, which were material to risk, were made in application for life policy, 
precluding recovery thereon. Ford v. Commonwealth Life Ins. Co. (Ky.) 
565(3)—-Evidence established that applicant for life policy was not in sound health on date 
of application; hence insurer was not liable upon his death before policy was issued. 
Prudential Ins. Co. of America v. Broughton. (Ky.) 
655(3)——Evidence held to show prima facie that insured had title to premises by adverse 
possession, entitling him to recover on fire policy as owner, where insurer introduced 
no evidence to contrary. Scottish Union & National Ins. Co. v. Mundy. (Ky.) 
665(3)—Evidence in suit on policy insuring race horses against death established that 
insured did not fail to have horse examined by competent veterinarians immediately 
after injury. Insurance Co. of North America et al. v. Hopper. (Ky.) . 
665(3)—In action on fire policy covering stock of merchandise evidence held not to sustain 
charge that inventory was fraudulent, notwithstanding that inventory showed mostly 
whole lots and not broken lots. In action on fire policy covering stock of merchandise 
evidence held not to sustain insurer’s charge that insured did not keep records in fireproof 
safe. In action on fire policy covering stock of merchandise, evidence held not to 
support insurer’s charge that insured willfully failed to produce prior inventory. 
Evidence of insured’s failure to keep proper set of books held to require judgment for 
insurer in action on fire policy covering stock of merchandise. Ia Hood v. National 
Union Fire Ins. Co. (La.) i E : F 
665(3)—Trial judge’s acceptance of plaintiff's uncontradicted testimony in suit on life 
insurance policy that premiums were paid weekly, though receipt book showed single 
payment of 11 weeks’ premiums after policy lapsed, held not manifestly erroneous. 
Stevenson v. Unity Industrial Life Ins. Co. (La.) wee tees 
655(3)—Testimony of injured’s person’s witness that practically immediately after collision 
he saw wagon attached to insured’ struck and about to be moved held to show as 
matter of law that truck was being operated or manipulated to tow wagon within 
liability policy relieving insurer from liability. Pennsylvania Indemnity Corporation v-as07 
Kurtz. (Md.) : - 
5(3)—Evidence 
policy that application misrepresented condition of health, precluding cancellation by 
insurer. New York Life Ins. Co. v. Modzelewski. (Mich.) 1193 
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665(3)—Statement by general agent that he was going to deduct premium on policy issued 
on soliciting agent’s life from commissions due soliciting agent would authorize finding 
that insurer owed soliciting agent commissions sufficient to take care of premiums, 
and that general agent was acting for insurer and not for himself personally when he 
made statement. Gaines v. Berkshire Life Ins. Co. (Mo.) 

665(3)—Possession by insured of receipt for first premium upon life policy providing for 
disability benefits was prima facie evidence of “‘payment” of premium. Wilkerson v. 
Metropolitan Life Ins. Co. (N. 

665(3)—Insured’s testimony that 1930 taxes on insured premises were paid, followed 
correction that he did not know, and that he believed that 1931 taxes were paid, held 
insufficient to avoid fire policy for ‘‘false swearing,” though taxes were not paid. 
Insured’s testimony that not more than six months’ interest was due on mortgage on 
insured premises held insufficiently to avoid fire policy for “false swearing,” where 
interest was due semiannually and only six months’ interest was due, though additional 


interest was due, though additional interest had accrued. Knight v. Boston Ins. Co. 
(CN; J. 


1 
665(3)—In suit on policy for loss of barn by fire, evidence held not to establish defense 


that insured kept automobile in barn. Trout v. Mendon Grange Mutual Fire Ins. 
Co. (Pa.) 

665(3)—Evidence held to sustain chancellor’s finding that insured was in good health when 
he applied for life policies and when policies were delivered. Evidence sustained 
finding that misrepresentation in application for life policy respecting diseases previously 
suffered and treatments by physicians was not material to risk, notwithstanding 
undisputed proof that insured had previously suffered pyelitis, cystitis, and prostatitis, 
where evidence indicated that diseases were mild and were apparently cured before 
application was made and did not thereafter 1ecur. Interstate Life & Accident Co. v. 
Potter. (Tenn.) : : Pet 

665(3)—In suit on fire policy, evidence established that warranty against vacancy of 
insured premises for more than ten days was breached by insured, rendering policy void. 
Republic Ins. Co. v. Dickson. (Tex.) . 

665(3)—In suit on fire policy, finding that insured was not guilty ‘of ‘fraud held against 
preponderance of evidence showing that insured stored household goods shortly before 
fire and listed such household goods in his proof of loss. Providence Washington Ins. 
Co. v. Whitley. (Tex.) 

665(3)—Evidence warranted finding that insured even if incorrectly answering questions of 
medical examiner, did not intend to deceive. Insurer held bound to establish by clear 
convincing defense of fraudulent misrepresentations in application for life policies. Pru- 
dential Ins. Co. of America v. Winn. (U. 

€65(3)—Fire insurance policy, issued in reliance on insured’s false statements, cannot be 
enforced where proof of insured’s honest intent consists merely in his bare affirmation 
thereof; proof of false and fraudulent representations raising presumption of dishonest 
motive. Perry et ux. v. Continental Ins. Co. (Wash.) 

665(3)—Evidence that insured falsely warranted in automobile policy that he had had no 
acicdents within three years showed intent to deceive as matter of law, in view of at 
least six accidents involving motor vehicles or operated by insured. McCann v. 
Reeder et al. (Wash.) 

665(3)—In vendor’s action on fire policy, where evidence was conflicting as to whether boot- 
legging establishment was conducted on premises so as to increase hazard, trial court’s 
finding in vendor’s favor held warranted. Kumor v. Scottish Union & National Fire 
Ins. Co. (Wyo.).... 

(4). Loss and liability of insurer in general. 

665(4)—In suit upon fire policy by mortgagee under standard or union mortgage clause, 
evidence that repairs to building would cost up to $4,400 supported verdict of $3,500 
for plaintiff. Royal Ins. Co. v. Ward et al. (Ky.) ‘ 


665(4)—Evidence in suit on policy insuring race horse against death sustained verdict 


for $2,500 as value of horse at time of its death. Insurance Co. of North America 
et al. v. Hopper. (Ky.) ee 


665(4)—In suits to apply in satisfaction of ‘eenenal injury judgments alleged obligation 
of automobile insurer for damages sustained by operation of insured’s automobile, 
evidence established that automobile driven by guest of employee of insured under 
employee’s supervision for convenience and pleasure of guest and employee was operated 
with consent of insured authorizing recovery by plaintiffs. Blair v. Travelers’ 
Ins. Co. et al. (Mass.) 


665(4)—In action to recover on fire policy as for total loss of building because building 
inspector refused to permit repair thereof, undisputed facts held not to sustain finding 
that building was not damaged or deteriorated to extent required to justify inspector’s 
refusal. Zalk & Josephs Realty Co. et al. v. Stuyvesant Ins. Co. (Minn.) 


€65(4)—-Evidence in action on automobile theft policy sustained verdict that automobile 
was not stolen, but was taken by garage attendant and others for short trip with intent 


to return automobile to garage within short time. Kovero v. Hudson Ins. Co. of 
New York. (Minn.) 


665(4)—In suit against automobile insurer brought after judgment creditors of insured 
failed to obtain satisfaction of judgment, proof held to support conclusion that 
insured’s truck was not being used for “passenger carrying purposes” at time of injury 


to infant invitee, within exception to insurer’s liability. Jasion et al. v. Preferred 
Accident Ins. Co. of New York. ) 
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665(4)—In action on fire policies, testimony of insured and her daughter and husband 
concerning value of property bought by them sustained verdicts for insured. Esper 
v. Northwestern National Ins. Co. (Pa.) 

665(4)—Under record, finding that there was no substantial legal evidence that borrower, 
at time of accident, was operating automobile with owner’s express or implied consent, 
as respects automobile liability insurer’s liability, held 
warrant reversal. Bowen v. Cote et al. (U. S.) 

665(4)—Where policy excepted liability for loss caused by invasion, insurrection, riot, 
explosion, or lightning, mere proof of destruction of premises by fire was insufficient 
to sustain verdict for insured. Georgia Home Ins. Co. v. Trice et al. (Tex.).... 

665(4)—In action on fire policy evidence supported finding that insured building was. total 
loss after fire, and that reasonably prudent owner restoring building would have torn 
down portions left standing. Republic Ins. Co. v. Hale et al. (Tex.) 

665(4)—Evidence held insufficient to support conclusion that employee of city water 
department had implied authority to use city automible for personal use; hence insurer, 


under liability policy issued to city, was not liable where accident occurred while 
employee was operating automobile 
Indemnity Co. v. Nodlere. (U. S.) 


not so clearly wrong as to 


(5). —— Life and accident insurance. 

€65(5)—Where insured was required to establish that he became wholly and permanently 
disabled prior to March 27, 1929, to recover under disability clause of life policy, 
that he did not have thorough examination until January, 1930, and that during 
intervening period he continued efforts to carry on profession, tended to prove partial 
and not “total disability.” New York Life Ins. Co. v. Torrance. (Ala.) 

€65(5)—Beneficiary, suing on life insurance policy, may prove prima facie that assured 
died within life of policy by introducing policy and proof of loss within time stated. 
Metropolitan Life Ins. Co. v. James. (Ala.) 

665(5)—Evidence held to support finding that insured 


for benefits. Missouri State Life Ins. Co. et al. v. Case. (Ark.) 

665(5)—Evidence showing insured was anemic, and had fractured coccyx, fallen arches, 
and varicose veins, held to support verdict finding insured totally and permanently 
disabled within disability clause of policy though insured admitted he had performed 
numerous acts relating to his duties as farm manager. Mutual Life Ins. Co. of New 
York v. Dowdle. (Ark.) : 

665(5)—In suit on group policy, conflicting opinion of expert witnesses as to whether insured 
was permanently disabled were resolved in insured’s favor by verdict of jury for 
amount of disability benefits provided for in policy sued on. 
Co. v. Westerfield. (Ark.) 

655(5)—Evidence that piece of wood flew up from power saw and struck insured violent 
blow on his right malar bone inflicting wound which alone might have produced death 
and that insured died shortly thereafter supported finding that death occurred solely 
from accidental causes within insurance policies notwithstanding insured was suffering 
from chronic myocarditis. Rinaldi v. Prudentiol Ins. Co. of America. (Conn.) 

665(5)—Insured must show total permanent disability by preponderance of evidence. Equit- 
able Life Assurance Society of United States v. Wiggins. (Fla.) : ; 

665(5)—In action for total and permanent disability under life policy, evidence held to 
establish that insured was wholly and permanently unable to engage in any occupation 
or profession or perform any work for compensation, gain, or profit, as against conten- 
tion that evidence showed insured’s total disability was only temporary. Garden v. 
New England Mut. Life Ins. Co. of Boston, Mass. (Ta.) . 

665(5)—Evidence that. section hand became totally and permanently disabled during 
temporary lay off, and while premiums on group disability were paid, held to authorize 
recovery of disability benefits. Prudential Ins. Co. of America v. Sweet. (Ky.) 

665(5)—Evidence, in action on group, health and accident policy providing insurance 
should cease during month insured’s employment terminated, failed to establish that 
insured’s total disability resulted from disease contracted during time policy was in 
force and insured remained employed. Equitable Life Assur. Soc. of the United States 
eerie Ce. isca poe eeewes cid ous keane ed Cases eae 

£63(5)—Evidence in insured’s action for total, permanent disability benefits under life 
insurance policy held to warrant verdict for him as showing his physical inability to 
hold regular job. do manual labor, or follow his usual vocation. Prudential Ins. Co. of 
America v. Harris. (Ky.) 

665(5)—In action on accident policy, evidence sustained finding that insured was totally 
disabled by iniuries sustained in automobile accident. Fidelity & Casualty Co. of New 
York v. Bass. (Ky.) 

$65(5)—Evidence held insufficient to sustain finding that employee was permanertly and 
totally disabled as coal miner as result of injury within employee’s group policy. 
Equitable Life Assurance Society of United States v. Burns. (Ky.).. ; 

665(5)—Evidence that employee of coal company was injured while unloading heavy 
steel and subsequently was again injured suffering rupture as result of which he could 
not perform ordinary manual labor held to entitle employee to benefits of group policy 
providing total disability to employees of such company. tna Life Ins. Co. v 
Wells. (Ky.) ° 

665(5)—As respects evidence that insured was prostitute did not bar recovery upon 
industrial life policy which did not cover death caused by immorality. That insured 
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prior to her death staggered and became comatose did not bar recovery upon industrial 
life policy which did not cover death caused by alcoholism, since such symptoms 
were also characteristic of other disorders. Under industrial life policy providing for 
half of benefits if insured died of liver trouble, reference in death certificate that 
death was due to “cong. of liver’ held insufficient showing that insured died of 
liver trouble where death certificate only mentioned symptoms. Gaines v. Acme Industrial 
Life Ins. Soc. (La.) 

66£(5)—Evidence showing condition of insured’s heart and nervous system, and that any 
work requiring attention or exertion would eventually impair health and shorten his 
life, held to support finding of “total and permanent disability’ within life insurance 
policy, entitling insured to stipulated disability benefits. Rezendes v. Prudential Ins. 
Co. of America. (Mass.) 

665(5)——Evidence in action on insurance policy held insufficient to show insured’s total 
permanent disability preventing him from engaging in any occupation or work for 
financially valuable compensation. McDonald v. Equitable Life Assurance Society 
of the United States. (Md.) 

665(5)—In action to recover double indemnity ‘under life insurance policy, payable if 
death resulted from accidental injury, evidence held to support finding of jury that 
infection and toxemia, which developed in abrasion on base of insured’s spine while 
insured was paralyzed in lower limbs and confined to hospital, was proximate cause 
of death. Hoff v. Mutual Life Ins. Co. of New York. (Mich.) ; aa 

665(5)—Evidence that wrench used in tightening plug to automobile oil pan slipped and 
struck insured’s eye sustained finding that insured received injury while “adjusting” 
automobile within limited accident policy. Evidence sustained finding that insured 
suffered irrevocable loss of sight of one eye within limited accident policy within 30 
days after accident. Jensvold v. Provident Life & Accident Ins. Co. (Minn.) 

665(5)—In action on life policy, evidence sustained verdict that insured, who had not been 
heard from for more than seven years, came to his death at about time he disappeared 
and prior to date of expiration of life policy. Sherman v. Minnesota Mut. Li 
Ins. Co. (Minn.) 

665(5)—In action on accident policy, admission by death certificate and by letter of 
plaintiff that insured’s death was caused by falling of dirt on him when wagon which 
he was driving under conveyor of excavator stopped when doubletree broke did not 
establish that death was not caused by disablement of wagon, where writings were 
explained as referring to intermediate cause of insured’s death. Hall v. Federal Life 
Ins. Co. (Mo.) 

665(5)—In action on acident policy, nonexpert witnesses held competent to testify con- 
cerning insured’s mental capacity, as regards a undue influence in procuring 
release. Jones v. Metropolitan Life Ins. Co. (N. : ; 

665(5)—-Evidence that voung man of excellent habits Be good prospects, who was happy 
and contented, suddenly disappeared while making cross-country automobile trip alone, 
through sparsely settled region, which journey subjected him to special perils, and that 
he was never thereafter found nor heard from by members of his family for whom 
he had shown unusual attachment, created presumption that death occurred while on 
such trip, and authorized recovery on life policy. Munson v. New England Mut. 
Life Ins. Co. of Boston. (Neb.) 2 2 

665(5)—In action on life policy for total and permanent disability, evidence that plaintitf 
had operation on eyes for cataracts and could resume work in three or four months 
held to require dismissal, ane total disability shown was not at least probably per- 
manent. Read v. Metropolitan Life Ins. Co. (N. C.) Sons ig aa 

665(5)-—Insured’s loss of one arm by accident does not of itself establish ‘permanent dis- 
ability” within insurance policy. Arico v. Prudential Ins. Co. of America. (N. Y.) 

665(5)—-In action on health policy for confining illness, evidence showed insured was 
virtually helpless from paralytic stroke, requiring constant attention, and left house 
on phvsician’s advice and not for recreation. Purcell v. Washington Fidelity National 
Ins. Co. (Ore.) : a : 

665(5)—Evidence of credited facts, circumstances, or both, from which jury may 
legitimately infer that insured’s death was accidental, entitles plaintiff to recover 
indemnity therefor under life insurance policies sued on. Burden is on plaintiff in 
action for accidental death indemnities under life insurance policies to prove all 
operative facts of external, violent, and accidental means, causing insured’s death, 
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by fair preponderance of evidence. Watkins v. Prudential Ins. Co. of America. (Pa.).1478 


665(5)—Evidence in action for disability benefits under insurance policy held to show 
that plaintiff was disabled and unable to carry on his farming business. Evidence that 
insured was unable to attend to his duties as_ sheriff, but had to depend on_ his 
deputies. wife and daughters, and made nothing from office, held to establish his right 
to disability benefits under insurance policy, even if such office constituted his occupa- 
tion. Dukes v. Jefferson Standard Life Ins. Co. (S. C.) . 

665(5)—In action on total disability clause of group policy, evidence ait jury’s 
findings that insured became totally disabled as result of injury or disease, that 
disability existed continuously from date thereof, and that it was permanent. Metro- 
politan Life Ins. Co. v. Worton. (Tex.) 


665(5)—-In action for double indemnity provided for accidental death, reasonable inference 
of accident arose upon proof of death from pistol wound. New York Life Ins. Co. v. 
Trimble. (U. S.) 


€65(5)—In action on accident policy, plaintiff alleging death by accidental means oe ad burden 
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to prove such contention by preponderance of evidence. Connecticut General Life Ins. 
Co. v. Maher. (U. S.) wna aka galas ae ia aims otal kiajeracaaie ee aaa 
(6). —— Suicide. 
665(6)—Evidence as to position of deceased’s body when run over by train and as to his 
express purpose to commit suicide as matter of law required finding of suicide in 
action on life policy excepting suicidal death. Pilot Life Ins. Co. v. Wise. (Ga.) 
665(6)—Insurer had burden to establish defense of suicide ty fair preponderance of 
evidence. In suit on accident policy, insurer held to have failed to establish defense 
that death of insured, struck by hus, was suicidal by preponderance of evidence. 
Andrews v. Provident Life & Accident Ins. Co. (La.) 
665(6)—In suit on accident policy excepting death by suicide, verdict that insured did not 
commit suicide but accidentally met death by inhaling gas held not against weight of 
evidence. Powers et al. v. Loyal Protective Ins. Co. (Mich.) 
6€5(6)—In action on life policy, fact that no one saw insured shoot himself is not con- 
trolling om question of self-destruction. Bell v. Kansas City Life Ins. Co. (Mo.) 
665(6)—Verdict against insurer in action on accident policy held against weight of evidence 
where plaintiff barely made question of fact aided by presumption against suicide, 
since such presumption disappeared on introduction of evidence clearly showing death 
by insured’s own act with suicidal intent. Murphy v. Commercial Travelers’ Mutual 
Acc. Ass’n of America. (N. Y. as 
6€5(7)—Evidence of insured’s inability to find accident policy held as matter of law 
insufficient to show that giving of timely notice was not reasonably possible, and three 
months’ delay precluded recovery, where policy provided that noncompliance with 
its provisions invalidated all claims. Donnelly v. Metropolitan Life Ins. Co. (Pa.)..1476 
665(6)—In suit to cancel life policies on ground of suicide, evidence held sufficient to 
support verdict for beneficiary’s recovery, in view of presumption against suicide. 
Lamar Life Ins. Co. v. Bauer. (Tex.) .. ata wale aes ; : 
665(6)—Facts in action for double indemnity provided in life policy for accidental death 
showed that insured committed suicide with pistol, which barred recovery by beneficiary. 
New York Life Ins. Co. v. Trimble. (U. S.) 
(7). Proof and adjustment of loss. 
665(7)—In suit on group policy providing that insurer would pay insured monthly disability 
installments on receipt of proof of his total and permanent disability before expiration 
of one year from date of its commencement, evidence showed that insured duly gave 
such proof to insurer. Crowe v. Equitable Life Assur. Soc. of United States. (La.) 
665(7)—Evidence held to supnort findings in action on life policy establishing defense of 
compromise and settlement after disnute as to whether insured was in good health 
when policy was issued. Painter v. Prudential Ins. Co. of America. (Mo.) 
665(7)—In suit to set aside release of insurer’s liability for accident benefits under 
insurance policy, evidence held to support verdict, concurred in by trial judge, 
finding that release was not procured by false and fraudulent representations. Crigger 
v. Mutual Ben. Health & Accident Ass’n. (Tenn.) ? Seen, 860 
665(7)—In suit on fire policy, evidence that required nroof of loss was filed within time 
specified by policy held insufficient to sustain recovery. Providence Washington Ins. 
Co. v. Whitley. (Tex.) i 1059 
665(7)—Uncontradicted testimony. showing that in proof of fire loss values were claimed 
and eworn to by insured which were grossly excessive on any possible theory of loss, 
established false swearing which rendered fire policy void. Mazzella v. Hanover Fire 
Ins. Co. (W. Va.) ++ . . 1064 
(8). Estoppel or waiver. 
655(8)—Evidence held to show that insurer’s local agent had authority to attach to fire 
policy signed rider consenting to chattel mortgage on insured property and that such 
rider was duly signed and attached. Evidence held to support court’s finding that 
provision of fire policy for forfeiture thereof for failure to file proof of loss within 
sixty days after fire was waived by conduct of insurer and its agents. Ruffino v. 
Queen Ins. Co. of America. (Cal.) 1288 
645(8)-—Evidence sustained finding that provision that insurer should not be liable on fire 
policy while nreminm rote was nast due and unpaid had been waived by insurer. Roth 
v. National Fire Ins. Co. (Kan.) 1024 
665(&8)—Evidence supported jury’s finding that insurer, through its agent, knew of actively 
operating still in barn on which it wrote fire oer Vos v. Albany Mutual Fire 
Ins. Co. (Minn.) , 207 
£65(&8)—Evidence in action on fire policy held to warrant jury’s finding for plaintiffs and 
thet one intrusted by defendant with delivery of policy, written by its agent, delivered 
it with knowledge that insured pronertvy was vacant and agreed to keep up insurance. 
*™tna Ins. Co. v. Lester et al. (Miss.) 1039 
665(8)—In action to recover disability benefits under life insurance policy, evidence held 
insufficient to establish insurer’s waiver of prepayment of first premium, and, there- 
fore, policy was ineffective, notwithstanding delivery. North os Bank & Trust 
Co. et al. v. Pilot Life Ins. Co. (N. C.) : 
665(8)—FEvidence held insufficient to establish that knowledge a insurer’s ~~ cncliend 
examiner previously acanired bv him as anplicant’s personal physician was in his 
mind when he examined anplicant: hence claim that insurer was estopped bv such 
knowledge could not be sustained. Interstate Life & Accident Co. v. Potter. (Tenn.) 
€65(8)—In insurer’s suit to cancel life insurance policy on ground of false misrepresenta- 
tions in application, evidence held not to show information and knowledge acquired 
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by insurer’s medical examiners regarding insured’s physical condition and insured’s use 
of intoxicating liquors, sufficient to afford basis for estoppel against insurer to assert 
alleged false representations in application as defense to — National Life & 
Accident Ins. Co. v. American Trust Co. (Tenn.) 
€65(8)—In action on automobile theft policy in which wrong number was given, evidence 
did not show waiver of mistake. Trinity Universal Ins. Co. v. Winter et al. (Tex.) 3 
§ 666. AMOUNT OF RECOVERY. 
666—Insurer’s denial of insured’s right to further disability benefits held not repudiation 
of insurance contract entitling insured to recover present value of future disability 
installments. Massachusetts Protective Ass’n, Inc. v. Jurney. (Ark.) 
666—In action upon group policy providing for twenty monthly installments, four of which 
were due at time of suit, insured held entitled to present value of unpaid installments 
and not aggregate amount thereof, in addition to full value of four installments due. 
Metropolitan Life Ins. Co. v. Harper. (Ark.) ; ; ; 
666—-Judgment on verdict for plaintiff in insured’s action for total, permanent disability 
benefits that he was entitled to all monthly indemnities until date of judgment held 
not error. Prudential Ins. Co. of America v. Harris. (Ky.) 
666—Recovery on group policy held properly not limited only from time when proof of 
disability was furnished 15 months after disability arose, where policy did not specify 
any time for filing proof of disability, and hence time was not of essence. Prudentia! 
Ins. Co. v. Cox. (Ky.) 
666—Under prayer in petition for statutory penalties of double indemnity ‘and attorney’s 
fees for insurer’s delay in paying indemnity on group policy, insured cannot be. 
awarded legal interest on each ss installment recovered. Crowe v. Equitable Life 
Assur. Soc. of United States. (La.) 
666—Where nothing further remained to be done by insured, and insurer had wrongfully 
ceased to make periodic payments on account of total disability, insured tould recover 
only for payments due when suit was filed, and not for commutated henefits based 
on life expectancy. Allen v. National Life & Accident Ins. Co. (Mo.) 
666—In action on disability provision of policy, insured held not entitled to recover benefits 
not due at time action was — —— v. National Life & Accident Ins. 
Co. (Mo.) peas : 
666—Where property destroyed by fire was worth approximately $1, 300, total insurance 
coverage was $1,500 under three policies of $500 each, and $650 had already been 
paid on two of fire policies, judgment for $500 on third policy held not excessive, 
where insurer did not plead other policies on goods insured nor ask for distribution 
of damages on loss. Camden Fire Ins. Ass’n v. Clark. (Tex:) ; oe wasn : 
666—Under accident policy providing for payment of benefits in monthly ‘installments, 
denial of liability under policy did not accelerate maturity of future installments, and 668(1 
insured. could not recover for installments not matured. American National Ins. Co. f 
v. Briggs. (Tex.) . c 
666—Where question whether ‘substitution of beneficiary had been consummated would not I 
have arisen if insurer had properly indorsed change upon the policies, insurer held sed 
not entitled to deduct from proceeds attorney’s fees or costs incurred in proceedings to 8 (2 
determine right to such proceeds. Mutual Life Ins. Co. of New York v. Corodemos 
et al. (U. S.) 
§ 668. QU ESTIONS FOR JURY. 
(1). In general. 
668(1)—Oral testimony of automobile driver and another, judgment roll in personal injury 
suit against former, and copy of automobile insurance policy issued to latter, held to 
raise jury questions precluding nonsuit in action against insurer for amount of iudg- 
ment against driver. Freese v. Union Automobile Ins. Co. et al. (Cal.) 1107 
668(1)—In action on automobile indemnity policy, insurer held not entitled to binding 
instructions on ground evidence did not show that return of execution in action 
against driver of automobile was returned unsatisfied ‘“‘because cf the insolvency or . 
eer” of defendant. Brooks Transp. Co. v. Merchants’ Mutual Casualty Co. 668 (: 
Del.) 
668(1)—In suit on group policy providing that loss thereunder became due and pavable 
six months after receipts of proof of loss, where proof of disability was filed almost | 
six years after insured became disabled, and suit on policy was filed alraost six and 668 (. 
one-half years after insured became disabled, whether insured waited unreasonable 
length of time in making proof and filing suit, precluding recovery on es of 
laches, held for jury. Burton v. Metropolitan Life Ins. Co. et al. (Ga.).. 668 (. 
668(1)—In administratrix’ action on life insurance policy, evidence held insufficient for 
iury on question whether insured’s signature to instrument canceling policy and _ releas- 
ing insurer from liability was forged. In administratrix’ action on life insurance 
policy, evidence held insufficient to present question for jury whether release obtained 668(. 
from insured during his lifetime was procured by insurer through fraud and deceit. 
Vande Stouwe v. Bankers’ Life Co. (Ta.) 949 
668(1)—In action on insurance policy, conflict in testimony ‘and weight | of testimony are 
for jury. Equitable Life Assurance Society of the United States v. Patrick. (Ky.) 1459 
€68(1)—-Liability of insurer for statutory penalties for vexatious refusal to pay is question 
for jury. if insurer refuses payment without reasonable cause as facts wouid appear to 
reasonable man before trial. Insured’s liability for penalties for vexatious refusal to 
pay held question for jury, in view of weakness of defense and insurer’s attempt to 
compromise claim. Streeter v. Washington Fidelitv National Ins. Co. (Mo.) 
668(1)—Plaintiff’s introduction of life policies designating her as beneficiary and insurer's 
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admission of insured’s death did not make prima facie case for jury, where plaintiff’s 
evidence and admissions of pleadings established change of beneficiary and subsequent 
cancellation of policies, affirmatively pleaded in answer. Dunnavant v. Mountain States 
Life Ins. Co. (Mo.) os ; ; : . 

668(1)—Where blind insured, because of confidence in insurer’s manager, in view of truthful 
representations as to hundreds of papers theretofore signed by insured, relied on alleged 
false representation of manager that release papers were benefit claims and receipts, 
alleged confidential relation and fraud in cbtaining release held for jury, though 
insured did not ask sister, who was present, to read such papers. Chipley v. National 
Life & Accident Ins. Co. (Mo.) 5 eaten Lcoorelae : 5403 . 

668(1)—Where state of evidence on issues as to whether insured was totally disabled 
from date of accident and as to length of disability was such that it could be properly 
determined only by verdict, insurer’s refusal to pay was not “vexatious” and issue 
thereon should not have been submitted to jury. Paetz v. London Guarantee & Acci- 
dent Co., Ltd. (Mo.) 

668(1)—In action on automobile accident policy covering insured who disappeared where only 
evidence which jury heard concerning information furnished insurer before suit was 
photographs of automobile, statements in proof signed by plaintiff and physician, neither 
of whom claimed personal knowledge of accident, and letters written by plaintiff and 
attorney, evidence held insufficient for jury on question of insurer’s vexatious refusal 
to pay, as respects recovery of penalties and attorney’s fees. Grandgenett v. National 
Protective Ins. Ass’n. (Mo.) 

6€8(1)—In action on accident policy, evidence on all controverted issues held sufficient for 
jury. Jones v. Metropolitan Life Ins. Co. (N. 

668(1)—Evidence of insureds’ total disability at time 
group health and accident policy where they continued to do their customary work in 
mill held insufficient for jury. Morgan v. Travelers’ Ins. Co. (S. C.) ......... 

668(1)—Insurance card of employee kept by employer on which termination date of grouv 
insurance was filled in as of February 1, 1932, was not conclusive proof of changed 
employment status or of policy termination before death on February 27, 1932, in 
absence of other evidence of termination of employment within terms of group policy, 


but question was for jury. Powell v. Equitable Life Assurance Society of United 
1 


States. (S. C.) 

66&8(1)—In action on disability clause of life policy, reasonable attorney’s fee to be imposed 
on insurer for failure to pay loss promptly held not “costs” in ordinary sense of small 
fees allowed court officers, and hence question of amount to be allowed as such fee 
was properly submitted to jury. Pacific Mut. Life Ins. Co. of California v. Berryhill. 
Tex.) ; aera : ee 3 Sai 5 ae pe a heer a eee 

668(1)—Where insurers counterclaimed for money paid insured on account of previous 
fire loss but adduced no proof tending to show that previous fire and insured’s claims 
on account of it were not bona fide, court properly withdrew matter from jury. 
Royal Ins. Co., Ltd. v. Eastham. (U. S.) 

(2). Agency. 

668(2)—-Whether fire insurer held out soliciting agent as having power to execute consent 
to assignment of policy held for jury. Stoner et al. v. First American Fire Ins. Co. 
of New York. (Ia.) ; 

668(2)—Evidence that insurance agent, whose express authority was limited to soliciting 
and forwarding applications to insurer, had epparent authority to make oral contract 
binding insurer to reinstate canceled fire policy on barn of insured who did not know 
of limitation of agent’s authority, held sufficient for jury. Texas Hardware Mut. 
Fire Ins. Co. v. Flewellen. (Tex.) 

668(2)—Evidence that insurer’s local issuing agent or bank officer was insured’s agent to 
cancel fire policy and substitute policy of another insurer therefor held insufficient for 
jury. Farrington et al. v. Commercial Standard Ins. Co. et al. (Tex.) phtlienes 

(3). The contract in general. . 

668(3)—Whether manual laborer having duodenal ulcer and lacking strength in right hand 

and joint in left elbow was totally and permanently disabled within group policy 


744 


1495 


held jury question. Equitable Life Assurance Society of United States v. WHE. es 


Fla. 2 
16805). gia of word “automobile” in accident policy was for court, not jury, in 
action thereon; not being dependent on disputed facts. Perry’s Adm’x v. Inter-Southern 
Life Ins. Co. (Ky.) ‘ 
668(3)—Where issue was whether insured and insurer orally agreed on renewal of insurance 
refusing to submit to jury auestion whether contract to insure was made bv insured 
with insurer’s agent personally held not error. Schmidt v. Agricultural Ins. Co. et al. 
(Minn.) : ‘ y : : ; 
668(3)—Testimony of insurer’s agent that life policy was issued, and evidence showing 
that certain individual received premium and countersigned receipts, without showing 
his authority to do so held insufficient to show _as matter of law that policy was 
issued, but at most presented question for jury. Kustor v. Metropolitan Life Ins. Co. 
agents as to statements made when policy 
was delivered to insured, in attempting to show delivery was conditional, held for 
jury.. Eaton v. New York Life Ins. Co. (Pa.) ; 
668(3)—In life policy, disability clause providing that, if, insured should lose certain 
members or sight of both eyes, total and permanent disability would be deemed to 
exist and half of amount of policy would be paid to insured immediately on receipt 
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of proof of loss, held unambiguous, so that question whether clause covered other 
than stated causes of disability was for court. Chapman v. Metropolitan Life Ins. Co. oa 
(Ss. ; a Spee ee id te hz Le Racin Be aa Ag 9 ‘ 
668(3) age on group policy providing for its discontinuance upon termination of 
employment, but that lay-off three months or less should not be considered termination 
of employment, evidence that lay-off of railroad telegrapher was not to continue for 
longer than three months, during which period he died, held insufficient for jury. 
Metropolitan Life Ins. Co. v. Russell. (Tex.) ..... 
(4). Avoidance and forfeiture. ? 
668(4)—Where date of cancellation of group policy under which insured was suing for 
disability benefits was not disputed, question of cancellation was one of law for court. 
JEtna Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) F ; 
668(4)—Additional evidence in second trial of action on fire insurance policy after reversal 
of judgment for insured held sufficient to take to jury question of occupancy of 
insured property. Verity of additional evidence of occupancy of insured property in 
second trial of action on fire policy after reversal of judgment for insured is for jury 
in determining witnesses’ credibility and weight of their evidence. Dunning et al. v. 
Continental Ins. Co., Inc. (Ky.) 
668(4)—Whenever it is manifested from uncontradicted testimony or from nature of misrepre- 
sentations in application for accident and health policy that they would have been 
material to risk, court may so rule as matter of law. Commercial Casualty Ins. Co. 
v. Schmidt. (Md.) wana mite ax ‘ ; ; 
668(4)—Whether insured at time he obtained life policy contemplated exposing his life to 
dangers incident to career of crime, so as to justify forfciture, held for jury. Domico 
v. Metropolitan Life Ins. Co. (Minn.) ; ; oe 
668(4)—Whether matter misrepresented in applying for insurance is material to risk 
becomes question of law where evidence is not controverted. Trinity Universal Ins. 
Co. v. Winter ct al. (Tex.) ‘ 
668(4)—-Au‘tomobile indemnity insurer, disclaiming liability on ground of assured’s failure 
to co-operate as required by policy, held not entitled to directed verdict under facts. 
noeyere’ Liability Assur. Corporation, Limited, of London, England v. Nosser et al. 
(U. S$. aes ‘ ; 
(6). —— Fraud or misrepresentations in general. 
668(5)—Whether mortgages on insured real estate, household furniture and personal effects 
had ever been delivered held for jury, where mortgages were executed and acknowl- 
edged by insured and filed for record, and afterward were delivered to bank of 
which mortgagee was director. Hoover et ux. v. First American Fire Ins. Co. of 
New York. (Ia.) 
668(6)—-In action on fire policies, whether insured fraudulently obtained over-insurance 
cn _— insurer heid for jury. Zane v. Home Ins. Co. of New York et al. 
Minn. : ot Asie amare ae 
€68(6)-—-In action on life policy. whether insured committed suicide and whether he made 
misrepresentations as to health in obtaining policy, and whether matters misrepresented 
contributed to suicide, held for jurv. Bell v. Kansas City Life Ins. Co. (Mo.) 976 
668(6)--Where there is a lack of conclusive and unquestioned proof of wiilful falsity of 
representation by insured, question whether he has sworn falsely within provision that 
fire policy shall be void if insured is guilty of false swearing is for jury. Whether 
insured was guilty of false swearing within provision that fire policy should be void 
for “false swearing” held for jury. Knight v. Boston Ins. Co. (N. J.) 1040 
€68(6)—-Whether answers in application for life policies were falsely made with intent to 
deceive held jury question. Circumstances surrounding insured and medical examiner 
held for jury in determining whether insured answered falsely intending to deceive. 
Prudential ‘Ine. Oo. of Ameren v,, Wee. TO. Se ae ise se oiecic dene yn cesaneiees 
(6). — Fraud or misrepresentations in general. 
.668(6)—Whether one making false representation or warranty in negotiating policy has 
requisite intent to deceive is ordinarily fact question, especially where evidence is 
conflicting. Whether one making false representation or warranty in negotiating policy 
has requisite intent to deceive is question of law, where evidence is not conflicting 
or justifies only one conclusion. McCann v. Reeder et al. (Wash.) ............. 1547 
7). Health, condition, or habits of insured. 
668 (7)—Whether insured was in sound health when life policy issued held for jury. Life & 
Casualty Ins. Co. of Tennessee v. Waldrop. (Ala.).... ; 399 
€68(7)—Testimony as to insured’s apparent good health and discharge of daily duties, 
considered with expert testimony that he had fatal malady before application for and 
delivery of life insurance policy, held insufficient to take to jury question of falsity 
and materiality of his representation that he was in good health when policy was 
delivered. Commonwealth Life Ins. Co. v. Harmon. (Ala.) ..................0. .. 642 
668(7)—Whether insured, at time he took out health and accident policy, was sufferin 
from syphilis to extent which increased risk of loss, held question for jury. National 
Lite & Aecident tus; So; -v; Orem: CAI oes i ken ct wece odds cbbeox wie ise Oe 
668(7)—In suit on life policy, where there was evidence that insured was not on chain 
gang when he made application, submitting questions whether insured made alleged 
misrepresentation that he was employed carpenter, and whether such misrepresentation 
was material held proper. Whether insured was in good health when application for 
life policy was made and policy delivered held for jury, notwithstanding testimony 
indicating that insured had cancer five months after application was made. Bankers’ 
Health & Life Ins. Co. v. Brown. (Ga.) 1 
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668(7)—Insurer sued for disability benefits held not entitled to peremptory instruction, 
on theory policy was void because of false statements in application respecting health 
under conflicting evidence whether insured was in good health at time of application. 
Independent Life Ins. Co. of America v. Downey. (Ky.) 26% ; ade : 

668(7)—Whether insured knowingly deceived insurer when he stated in application for life 
policy that he had had no bodily disease for five years previous thereto, held for jury. 
Parker v. Union Mut. Life Co. of Iowa. (Ia.) 

6€8(7)—Whether insured’s misrepresentations in application 
occupation and cause of his mother’s death were made with intent to defraud, o 
whether matter misrepresented imcreased risk, held for jury. Whether  insured’s 
misrepresentations in application for life policy regarding his use of alcohol beverages 
was made with intent to defraud or whether matter misrepresented increased risk held 
for jury. Where insured sustained fracture to shoulder as result of automobile accident, 
received first aid treatment at hospital, and was examined by doctor for liability insurer, 
whether insured’s failure to disclose such matters in application for life policy was 
with intent to defraud life insurer or whether matter represented increased risk held 
for jury. Whether insured’s failure to disclose that he had been in bootlegging business 

some six or seven months prior to making application for life policy was with intent 

to defraud or whether matter increased risk held for jury. Domico vy. Metropolitan 

Life Ins. Co. (Minn.) 


668(7)—Whether insured, at time of application or of issuance of policy, conditioned on 
sound health, was suffering from hernia, held question for jury under evidence 
Streeter v. Washington Fidelity National Ins. Co. (Mo.) 

668(7)—Where_ sinus trouble and appendectomy contributed to insured’s death so as to 
render policy void because of incorrect answers concerning such matters in original 
and amended applications for life policy held for jury. Where insured died of 
diseases she denied having in applications for life policy, and medical testimony showed 
that such diseases antedated delivery of policy, medical examiner’s certificate, contained 
in applications, that insured was first-class risk, and beneficiary’s testimony that no 
change was observed in insured’s condition until after delivery of policy, held 
insufficient to take case to jury on issue whether insured had such diseases at time 
of delivery of policy. Kester v. Metropolitan Life Ins. Co. (Mo.) ; 

658(7)—-In administrator’s action upon life policies, whether insured, who died from tuber- 
culosis, suffered from tuberculosis at time of issuance of policies held for jury. Kirk 
v. Metropolitan Life Ins. Co. (Mo.) 

668(7)—Where evidence disclosed that physicians who before insured obtained life policies 
diagnosed insured’s ailment, as, and treated insured for, chronic lymphatic leukemia, 
did not disclose nature of disease to her, though they believed she must have known 
she was not well, question whether, in not disclosing the disease in answer to ques- 
tions of insurer’s medical examiner, insured intended to deceive insurer and perpetrate 


fraud on insurer, held for jury. Sirgany v. Equitable Life Assurance Society of 
United States. (S. C.) aon 


668(7)—Whether insured’s use of intoxicants was limited to social drinks as represented 
in application for life insurance, held question for jury. As respects requested 
peremptory instruction, evidence held to establish, as matter of law, falsity of insured’s 
representation in application for life insurance, that he had never been inmate of 
sanitarium. As respects requested peremptory instruction, evidence held to establish, 
as matter of law, falsity of insured’s representation in application for life insurance, 
that he had never suffered from any ailment or disease of nervous system. Falsity 
of insured’s representation, in application for life insurance, that he had never consulted 
physician for any ailment or disease other than those specifically mentioned in appli- 
cation, held question for jury. As respects requested peremptory instruction, evidence held 
to establish, as matter of law, falsity of insured’s representation, in application for life 
insurance, under question requiring insured to state names and addresses of physicians 
he had consulted. National Life & Accident Ins. Co. v. American Trust Co. (Tenn.) 

668(7)—Whether application for life policies, stating that insured had not been “attended” 
by physician constituted attempt to deceive, where insured had consulted several 
physicians, held for jury. Ordinarily, insured’s intent to deceive in misrepresenting 
past illnesses in application for life policies is jury question. Prudential Ins. Co. of 
America v. Winn. (U. S.) .... , are dae : 

66&8(7)—In action on life policies, whether insured was in good health at time of delivery 


of policies to insured as required by application for insurance held for jury. Mutual 
Life Ins. Co. of New York v. Frey. (U. S.) 


(8). Payment of premiums. 
668(8)—Insurer, sued for disability benefits, held not entitled to directed verdict on theory 
policy lapsed for nonpayment of premium, in view of allegation that premium was 
tendered by mail on due date, but refused by insurer under option in policy. Inde- 
pendent Life Ins. Co. of America v. Downey. (Ky.) . . oe 
€68(8)—In action on life policy providing for waiver of premium on insured’s disability, 
whether insured became totally and permanently disabled while policy was in force held 
for jury. Kassmir v. Prudential Ins. Co. of America. (Minn.) 


668(8)—Whether insured upon applying for life policy providing for disability benefits 
paid for first premium with cash surrender value of lapsed policy with same 
insurance company held for jury. Whether insured after having paid first premium on 
life policy providing for disability benefits received from insurer’s agent such payment 
so as not to entitle insured to recover disability benefits upon policy which was 
never delivered held for jury. Wilkerson v. Metropolitan Life Ins. Co. (N. C.). 
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368(8)—In action on disability policy, evidence showing insured was taken to hospital 
suffering from tuberculosis more than two years after policy was issued, made jury 
question whether disability occurred after issuance of policy. Rogers v. Etna Life 
ins. Co:. €S. C.) ‘ : bes ; 
668(8)—There being some evidence on question of alleged part payment of premium on 
life policy and time extension for — — held for jury. ae v. Reserve 
popes Base: Wen ie. Oe RS i) ae parse hinta og ahd i te ere rate 
668(8)—In action upon accident policy, premium of which was paid with " postdated check, 
whether insurer’s agents had agreed that check would not be presented on named date 
when it was dishonored, and whether agents had authority to grant extension, so as to 
entitle insured to recover for injury sustained on day check was dishonored, held 
for jury. Williams v. Employers’ Liability Assurance Corporation. Ltd. (U. S.) 
668(8)—Whether insured, because of physical condition, was excused from furnishing proof 
of total and permanent disability before expiration of grace period for payment of 
premiums, as condition precedent to waiver of payment of “= held — 
for jury. Johnson v. Mutual Life Ins. Co. of New York. (U. 
(9). Increase of risk. 
668(9)—Determination of question whether misrepresentations of insured in application for 
life insurance, if established were such as to increase risk of loss and avoid policy, 
is question of law for court. National Life & Accident Ins. Co. v. American Trust 
Co. (Tenn.) . ‘ , Sorc wl a 
(10). Toss and liability of insurer in general. 
668(10)—In action on burglary policy, evidence of entrance of robbers with command to 
‘stick them up” coupled with fatal shooting held sufficient to make jury question as to 
whether robbery had occurred. In action on burglary policy, whether there was loss 
of money as result of robbery held for jury. Zalik v. Employers’ Liability Assurance 
Goriamivon; COGt) cic lecrcc cehccc ie theins Sena 
668(10)—Where action on fire policy was defended on ground of incendiarism by insured, 
evidence held insufficient to take case to jury on question as to whether fire was set by 
insured or with his connivance. Barich v. Pennsylvania Fire Ins. Co. (Minn.)...... 
668(10)—Whether fire which damaged insured property was incendiary by insured’s procure- 
ment held for jury. Zane v. Home Ins. Co. of New York et al. (Minn.) . 
668(10)—Whether insured, who was allegedly attempting to sell automobile to deceased, 
was using automobile incidental to conduct of garage business within meaning of 
liability policy while taking deceased from party to place of work held for jury. 
Glick v. State Automobile Ins. Age’n. (i¥ebr.). .. 2.0.66. ci ses secesecs. 
668(10)—In action on fire_ policy whether fire was of incendiary origin held for jury. 
WV CAEL "Y, SaeOR CAMS. GSD, OMOIESD ae ws nisi cin co 6 vce al cin ag AS aalen ois 4ir w6 
668(10)—In action on policy insuring against loss by lightning, question whether loss was 
direct result of lichtning or of wind held for jury. Paul v. St. Paul Fire & Marine 
Ins. Co. (N. D.) 
668(10)—Whether insured was entitled to weekly sick benefit under life ‘policy held for 
jury. Bailey v. North Carolina Mutual Life Ins. Co. ) 
668(10)—In actions on fire policies, whether insured was guilty of arson and fraudulent 
proofs of loss held for jury. Royal Ins. Co., Ltd. v. Eastham. (U. S. 
(11). —— Life and accident insurance. 
668(11)—Whether insured’s assailants were robbers, and whether assault was accompanied 
with acts of robbery so as to entitle insured to recover under accident policy providing 
that it would not cover injuries intentionally inflicted upon insured by himself 
others, except by burglars or robbers, held for jury. National Life & 
Co. v. Faulk. (Ala.) er sd OE Gee iars ala ecta eA ta ree ee RS 
£68(11)—Where evidence in action on insurance policy tending to rebut statutory 
common-law presumption of death by reason of absence is circumstantial, 
of death is for jury. Columbia Life Ins. Co. v. Perry’s Adm’x. (Ky.) 
668(11)—-Former employee’s action for disability benefits, under employer’s policy covering 
employees, held properly submitted to jury on conflicting evidence. Equitable Life 
Assurance Society of United States v. Merlock. (Ky.) 
€68(11)—In action on policy covering accidental death, whether fall in wagon was proximate 
cause of insured’s death held for jury. Life & Casualty Co. of Tennessee v. Gream. 
(Ky.) 
668(11)—Whether insured suing for disability benefits under ‘group policy was totally and 
permanently disabled six months before cancellation of policy held for jury. A®tna 
Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) : Sarin : 
668(11)—Whether railroad policeman was totally ond permanently disabled before he was 
discharged and during life of group policy held for jury. Prudential Ins. Co. v. Cox. 
(Ky.) se oie ms Ree 
668(11)—In action on life policy, evidence that bones found after fire were insured's held 
for jury, as against contention that physical facts made it impossible. Henry v. 
Missouri Ins. Co. (Mo.) ; ; on } 
668(11)—-Whether casual connection existed between insured’s accidental fall into well and 
accidental puncturing of heart by broken rib held for jury. Muller v. Mutual Benefit 
Health & Accident Ass’n. (Mo.) 
668(11)—In_ suit on accident policy excepting injuries intentionally inflicted on insured 
by another, court could not direct verdict for insurer on its uncontradicted evidence 
that another intentionally killed insured since jury was not bound to believe such evi- 
dence. Bibbs v. Fidelity Health & Accident Co. (Mo.)............. 
668(11)—In action on automobile accident policy, where evidence warranted inference that 
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automobile in which insured was riding plunged into river and was wrecked so that 
bodies of occupants could have been removed therefrom by the swift current and 
occupants were never seen or heard from thereafter, and insured had led blameless life, 
case held for jury on question whether insured was dead, and whether death was 
accidentally caused by wrecking of automobile. Grandgennett v. National Protective 
Ins. Ass’n. (Mo.) 

668(11)—In action on life policy, plaintiffs had burden to introduce such proof of death 
after insured’s disappearance but while policy was in force as to warrant submission 
of issue to jury. In action on life policy, undisputed evidence leaving uncertainty as 
to whether ‘“‘insured’s disappearance was voluntary held insufficient to take to jury 
question whether he died within 10% months after disappearance when policy lapsed. 
Where evidence shows exposure of missing person to specific, impending, or immediate 
peril which might reasonably destroy life and he is nct heard of thereafter and there 
is no plausible reason for voluntary disappearance, issue is for jury whether death was 
caused by such peril. Claywell et al. v. Inter-Southern Life Ins. of Louisville, 
Ky. (U.S.) ; Ta 

(12). Suicide. 

668(12)—Verdict should be directed for defendant in action on life policy excepting suicide 
within two years, where all reasonable inferences from uncontradicted evidence demand 
finding of suicide. Pilot Life Ins. Co. v. Wise. (Ga.) 

668(12)—In action on life policy, at time when evidence was conflicting as to ‘defense of 
suicide, with legal presumption against suicide, court would not have been warranted 
in directing verdict for insurer. In action on life policy which precluded recovery if 
insured committed suicide within year of issuance of policy, whether insured committed 
suicide held for jury. Morton v. Equitable Life Ins. Co. of Iowa. (Ia.) 

668(12)—-In <uit on accident policy excepting death by suicide, whether insured committed 
suicide by inhaling gas held for jury. In suit on accident policy excepting death by 
suicide, question where unattached end of gas hose was when insured was found dead 
held for jury. Powers et al. v. Loyal Protective Ins. Co. (Mich.) 

668(12)—In suit on accident policy, whether suicide note was written by insured held for 
chancellor. In suit on accident policy, whether insured committed suicide held for 
chancellor. Cole et al. v. Standard Life Ins. Co. (Miss.) 

668(12)—In action on life policy, whether insured committed suicide and whether he made 
misrepresentations as to health in obtaining policy, and whether matters misrepresented 
contributed to suicide, held for jury. Bell v. Kansas City Life Ins. Co. (Mo.) 

668(12)—-Whether insured’s death from revolver shot was accidental or self-inflicted held 
for jury on conflicting evidence in action on life insurance policies for accidental 
death benefits. Walters v. Western & Southern Life Ins. Co. (Pa.) 

668(12)—Whether insured’s death was caused by carbon monoxide poisoning inhaled with 
illuminating gas held question for jury under conflicting evidence in action on accident 
policy in which defense was suicide. Ocean Accident & Guarantee Corporation, Limited 
v. Schachner. (U. S.) Bees aa ie ears hare 

668(12)—As respects directed verdict, ‘evidence held to establish as matter of law that 
insured’s death from electric current or strangulation, when noose made from cord 
attached to electric wire was placed around his neck, was suicidal within exception 
in accident policy. American Nat. Bank vy. Continental Casualty Co. (U. S.) 

668(12)—-Unless there is no reasonable hypothesis othcr than suicide of one insured under 
accident policy, to be deduced from evidence, question of occasion of death by acci- 
dental means remains one for jury. In action on accident policy, whether insured’s 
death resulting from fall from window was by accidental means, or whether she 
committed suicide, where coroner’s verdict was suicide, held for jury. Connecticut 
General Life Ins. Co. v. Maher. (U. S.) ‘ 1075 
3 (13). Amount or extent of loss. 

668(13)—Whether insured was wholly and totally disabled frem performing work as 
surgeon before anniversary of life policy, containing disability clause, on which insured’s 
age at nearest birthday was 60 years, held for jury. New York Life Ins. Co. v. 
Torrance. (Ala.) ; ; ‘ 

668(13)—-Whether insured was wholly and “totaily disabled’’ from performing work as 
surgeon before anniversary of life policy, containing disability clause, on which insured’s 
age at nearest birthday was sixty years, held for jury. New York Life Ins. Co. v. 
Torrance. ( Ala.) 

668(13)—Whether 47 year old brakeman engaged in railroad work all his life, unable to 
follow other vocation or profession, and sustaining injury necessitating amputation of 
left leg nine inches below knee, was totally and permanently disabled within terms of 
accident policy held for jury. Prudential Ins. Co. of America v. Lane. (Ark.) 

€68(13)—-Whether insured under group policy suffered permanent and total disability held 
for jury. Metropolitan Life Ins. Co. v. Harper. (Ark.) 

668(13)—What is proximate cause of insured’s death in action for accidental death be nefits 
under insurance policies is question of fact to be determined by trier of facts. 
Rinaldi v. Prudential Ins. Co. of America. (Conn.) 

668(13)—Extent of insured’s physical and mental ability to perform duties of his occupation 
was exclusively for jury on conflicting evidence in his action for total disability pay- 
ments under insurance policies, and appellate court cannot disturb verdict not flagrantly 
against evidence. Jefferson Standard Life Ins. Co. v. Hurt. (Ky.) ; .1258 

668(13)—In action on disability clause of group life and health policy, question whether 
a second operation could removed insured’s disability from hernia held for jury, whose 
verdict, on conflicting evidence, was conclusive. Where amount of installments for 
disability due under group life and health policy on date of verdict, as well as in 
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future, was determinable solely by policy, question of amounts due and to become due 
held question of law for court. Equitable Life Assurance Society of the United 
States v. Patrick. (Ky.) ... as 

668(13)—Whether insured was totally and permanently disabled, within life policy provid- 
ing disability benefits, held for jury. Rickey v. New York Life Ins. Co. (Mo.) 

668(13)—In action on accident policy, whether insured was totally disabled from date of 
—— held for jury. Paetz v. London Guarantee & Accident Co., Ltd. of London. 
(Mo.) qi tieeeanen wx 

€68(13)—Whether insured under life policy was totally and permanently disabl -d held 
for jury under evidence of total disability existing for more than 90 consecutive days 
which under policy was thereby presumed to be permanent. Baker v. AStna Life Ins. 
Co. ih. <<) 

668(13)—Evidence in action to recover for total permanent disability under life insurance 
policy held sufficient to take to jury issue of plaintiff's total permanent disability. 
Guy v. Etna Life Ins. Co. (N. C.) 

668(13)—-In action for disability benefits under group life policy, evidence of total disability 
of employee who suffered from disease but was able to perform his work up to day 
of his discharge which terminated insurance held insufficient for jury. Boozer v. 
Equitable Life Assurance Society of United States. (N. Kies 

668(13)—In action on life policies for double indemnity because of accidental death, 
whether insured’s death was due to coronary thrombosis or was the result of an 
tecident which produced thrombo-phlebitis held for jury. Wachtel v. Equitable Life 
Assur. Soc. of United States et al. (N. Y.) Bh on a fant ees Sane ; 

668(13)—In action on policy which provided that, where insured had been wholly disabled 
so as to be unable to work for period of not less than three consecutive months, he 
was entitled to recover, even though not permanently disabled, evidence of such 
disability should have been submitted to jury. Levine v. Travelers’ Ins. Co. (N. Y.).. 

668(13)—In action on life policy for disability benefits, whether plaintiff was totally and per- 
manently disabled from engaging in occupation for profit held for jury. 
Scranton Life Ins. Co. (Pa.) 

668(13)—Whether accident had totally and permanently disabled housewife held for jury, 
though she could peel potatoes or do needle work while sitting. Illinois Bankers’ 
Life Assur. Co. v. Byrd et al. (Tex.) 

668(13)—In action on disability clause of life policy, whether insured who was accidentally 
shot in hand and foot suffered irrecoverable loss of use thereof within meaning of 
policy held for jury under conflicting evidence. Pacific Mut. Life Ins. Co. of 
California v. Berryhill. (Tex.) 

€68(13)—Whether insured rancher’s death, resulting from discharge of target gun which 
insured often took with him in driving up stock, was result of suicide preventing 
er of face value of life policies, held for jury. Lamar Life Ins. Co. v. Bauer. 
(Tex. - 

608(13)—In action on life and disability policy for disability benefits resulting from entire 
Incs of sight of eyes by cataracts, held sufficient to make issue for jury whether 
disability constituted irrecoverable entire loss or whether ordinary prudent person 
would undergo operation for removal of cataracts. Evidence held sufficient to raise 
issue of partial disability in action on life and disability policy for benefits for entire 
irrecoverable loss of sight. Southland Life Ins. Co. v. Dunn. (Tex.) ........... 

668(13)—Whether refusal of company issuing limited emplovers’ liabilitv policies to settle 
case against emplover was in bad faith, so as to render insure- liable to emplover 
for excess of indement over insurance coverage, held for jury. Maryland Casualty 
Co. v. Cook-O’Brien Const. Co. (U. S.) 

668(13)—As respects double indemnity for accidental death, evidence that death of insured 
resulted directly and exclusively within 90 days from accidental fall in bathroom while 
insured was using crutches as result of leg fracture suffered by previous fall into ditch 
held insufficient for jury. Atlantic Life Ins. Co. v. Vaughan. (U. S.) 

668(13)—Evidence in action on employees’ group insurance policy held insufficient to take 
to jury question whether plaintiff became totally and permanently disabled to pursue 
any gainful occupation before termination of his employment. Testimony in action on 
employees’ group insurance policy that insured had been unable to work since date 
before termination of his employment and physicians’ testimony as to their opinions 
that insured was permanently disabled at such time and at time of trial insufficient to 
create issue for jury. Atlantic Life Ins. Co. v. Equitable Life Assurance Society of 
United States. (U. S.) 

668(13)—In action on life policy providing for double indemnity for accidental death ‘and 
excluding death from bodily infirmity, whether death of insured was caused solely 
from blood poisoning which developed after he accidentally mashed his finger or 
whether diabetes was a contributing cause held for jury. Life Ins. Co. of Virginia v. 
Rhodes et al. (U. S.) ; encores ; ates 

668(13'—Whether insured suing for disability benefits under “clause of life noliev suffered 
from traunntic neurosis between March 20 to September 20, 1932, held for jury. 
Young v. Home Life Ins. Co. (W. Va.) ; 


(14). Notice, proof, and adjustment of loss. 
668(14)—-Whether insured became mentally incompetent excusing him from giving insurer 


proof of his total and permanent disability held for jury. Equitable Life a. 


Society of United States v. Felton. (Ark.) . 
568 (14) —Policy requiring proof of loss to be filed before loss thereunder becomes “due 
and payable,” without specifying time within which such proof shall be submitted, 
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requires proof within reasonable time; reasonable time being generally question for 
jury. Burton v. Metropolitan Life Ins. Co. et al. (Ga.) 

668(14)—-Sufficiency of excuse offered for beneficiary’s failure to furnish proof of life 
insured’s death within time thereafter stipulated by policy, and whether beneficiary 
exercised required diligence in furnishing proof after removal of cause preventing prior 
compliance, are generally for jury. Pilgrim Health & Life Ins. Co. v. Chism. (Ga.) 

668(14)—In action on life policy providing for waiver of premium on insured’s disability, 
whether beneficiary had complied with insurer’s requirements respecting proof of 
disability held for jury. Kassmir v. Prudential Ins. Co. of America. (Minn.) 

658(14)—In action on fire policies, whether insured by perjury and fraud in proofs 
of loss attempted to collect overinsurance held for jury. Zane v. Home Ins. Co. of 
New York et al. (Minn.) 5 Keane are ‘ FP 

668(14)—Whether _ beneficiary’s ining releese of her claim on 
decedent’s accident policy was procured by fraud without permitting beneficiary to 
read draft held for jury. Muller v. Mutual Benefit Health & Accident Ass’n. (Mo.) 

668(14)—In action on accident policy, whether it was reasonably possible for insured to 
have given notice of accident within 20 days thereafter held for jury. Paetz v. 
London Guarantee & Accident Co., Ltd. (Mo.) : 1271 

668(14)—-Where automobile accident occurred June 12, 1931, whether notice to liability 
insurer in October, 1931, when injuries were first discovered to he serious, was com- 
pliance with condition requirine immediate written notice of accident, held for jury. 
3all v. Employers’ Li: ty Assurance Corporation. (N. C.) 345 

668(14)—Evidence, in beneficiary’s action on life policy, held insufficient to take case to 
jury on theory that settlement was procured by insurer by fraud and duress. Reed v. 
Washington Fidelity Nat. Ins. Co. (Okla.) 994 

668(14)—What is “reasonably possible’ within accident provision for notice depends on 
particular circumstances. and is question for court where facts are undisputed. 
Donnelly v. Metropolitan Life Ins. Co. (Pa.) ies eae 1476 

€68(14)—In actions on fire policies, whether insured was guilty of arson and fraudulent 
proofs of loss held for jury. Royal Ins. Co., Ltd. v. Eastham. (U. S.) Sie 1495 

(15). Estoppel or waiver. 

668(15)—Binding instructions cannot be given for automobile indemnity insurer for insured’s 
breach of warranty as to place where automobile would be principally used, where 
evidence raised question of fact as to such matters as waiver. Where insurance company 
canceling policy bas no knowledge of breach of warranty, whether retention of earned 
portion of premiums is intended to operate as waiver of breach of condition of policy 
is jury question. In action on automobile indemnity policy, whether insurer’s retention 
of earned premiums constituted waiver of right to rely on assured’s breach of condition 
that automobile was to be used principally in certain locality held for jury. Whether 
automobile indemnity insurer, by continuing defense of action against assured’s driver 
after knowledge of lack of co-operation, waived such defense in subsequent action 
against it, held for jury, where counsel for assured’s driver was also counsel for 
insurer. Brooks Transp. Co., Inc. v. Merchants’ Mutual Casualty Co. (Del.) 

668(15)—In action upon disability policy, insured held entitled to present to jury his 
contention that answers written in application by insurer’s agent were not _ correct 
answers as given by insured, notwithstanding insured signed application. Rust v. 
Metrenolitan Life Ins. Co. (Del.) 

668(15)—In action on life policy providing for waiver of premium on insured’s disability, 
whether insurer waived insured’s failure to give timely notice of disability and 
furnish proof thereof or was estopped from denying such failure held for jur.y 
Kassmir v. Prudential Ins. Co. of America. (Minn.) : 

668(15)—Evidence that indemnity insurer directed insured to refuse injured person’s offer 
of settlement. and that weneral manager promised to protect insured from loss, held 
sufficient for jury respectiny waiver of insurer’s claim of nonliability; intention to 
waive heing unnecessarv. Friedman v. Maryland Casualty Co. (Mo.) 1111 

668(15)—In action on accident policy whether insured’s failure to give notice of accident 
within 20 days thereafter was waived by insurer held for jury. Paetz v. London 
Guarantee & Accident Co., Ltd. (Mo.).. ‘ Salas ‘ 1271 

668(15)—-What constitutes reasonable time for insurer to tender back premiums paid, as 
required to assert defense that fire policy sued on was not in force from beginning, 
is usually for jury, but circumstances, such as great lapse of time between insurer’s 
denial of liability and such tender, without explanation or proper excuse, may require 
court to declare delay unreasonable as matter of law. Morrison v. Fidelity Phenix 
Fire Ins. Co. (Mo.) Kate ein kcal a gee ease Rakuten ae ‘ 

668(15)——-Whether there was continuous acquiescence by insurer in accepting past due 
premiums so as to waive payment on due date, held for jury. Traynor v. John Han- 
cock Mut. Life Ins. Co., Inc. (N. Y.) : 

668(15)—Whether liability insurer waived provision requiring that insured give written 
notice of suit held question for jury under evidence that insurer accepted written 
notice of accident sent in by its agent, and that agent was notified by insured of 
suit and promised to write insurer. Lind v. State Automobile Mutual Ins. Ass’n et al. 
(Ohio.) 

668(15)—In actions on life policies, testimony of insured’s physician that disease was 
obvious at time insured was examined by insurer’s medical examiner held admissible 
on question of waiver of existence of disease, though, in written applications insured 
had agreed that insurer’s rights could not be waived by agent and that no oral 
waiver should be valid, and in such case question of waiver was for jury. Sirgany 
v. Equitable Life Assurance Society of United States. (S. C.) 1428 


1677 





The Insurance Law Journal, Vol. 83 


668(15)—In action on fire policy, evidence held sufficient to raise issue of waiver of strict 
compliance with provision respecting time and manner of making proofs of loss. Londor 
& Lancashire Ins. Co., Limited v. Higgins et al. (Tex.) 
§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—Charge that, in assessing reasonable attorney’s fee against insurer for failure to 
pay loss promptly, jury might consider nature of services, amount involved, interest at 
stake, services performed by plaintiff’s attorney, and time occupied in performance 
thereof, held not erroneous as allowing double recovery and as including improper 
elements. Pacific Mut. Life Ins. Co. of California v. Berryhill. (Tex.) 
(2). The contract. 
669(2)—In action on total and permanent disability clause of group life and health policy, 
instruction held adequately to submit the issue whether second operation for hernia 
could restore insured’s capacity to work. Equitable Life Assurance Society of the 
United States v. Patrick. (Ky.) cr 
(4). Avoidance and forfeiture. 
669(4)—In action on fire policy, where evidence showed that insured building was used 
for manufacture of alcoholic liquors, instructing jury that plaintiff could not recover 
if fire hazard was increased by means within control and knowledge of plaintiff or if 
alcohol was kept on premises and was re held proper. Vinik v. Niagara 
Fire Ins. Co. (N. J.) 
(6). Fraud or misrepresentation in ‘general. 
669(6)—In suit on life policy, charge that failure to state material facts, if not fraudulent 
does not void, but willful concealment of material fact enhancing risk will void policy, 
held not error. Bankers’ Health & Life Ins. Co. v. Brown. (Ga.) 
€69(6)—In suit on life policy, where plaintiff did not in fact deny that application con- 
tained material fraudulent representations, but relied on estoppel, instruction that 
fraud is not proved by mere circumstance of suspicion held misleading. Metropolitan 
Life Ins. Co. of New York v. Hart. (Va.) : Wiotrace he cette 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—-Charge that insurer was not liable for knowledge possessed by its agent as to 
health of insured at time application was exccuted, or at time life policy was issued, 
held properly refused. Charge that acts or omissions of agent at time application was 
solicited, or at time policy was delivered, were not binding on insurer, held properly 
refused. Life & Casualty Ins. Co. of Tennessee v. Waldrop. (Ala.) 
(10). Loss of property or indemnity and cause thereof. 
669(10)—In suit on burglary policy covering felonious abstraction of insured property 
from safe by forcible entry leaving visible marks, in view of evidence showing that 
two doors to safe had been battered and removed, charge predicating verdict for 
insurer on finding that, but for working of combination of safe, there could not have 
been entry, notwithstanding force used, held erroneous as tending to direct verdict 
for insurer. Paramount Publix Corporation v. Travelers’ Indemnity Co. (Ga.)... 
(12). Extent of loss and liability of insurer. 
669(12)—In action on accident policy, instruction regarding right to recover for loss of 
sight of insured’s eye held not subject to objection. that it improperly limited recovery 
to injury and did not include result of injury. Howard v. Hartford Accident & 
Indemnity Co. of Hartford, Conn. (Kan.) : 1080 
669(12)—In action on total and permanent disability clause of group policy, where there 
was evidence that insured was no longer totally disabled, failure to instruct that, if 
total disability had ceased, jury could not find beyond time such disability ended, held 
error. Where group policy in suit was, on certain date, amended by reducing amount 
of installments that would be due for disability and evidence was not conclusive as to 
whether insured had become totally and permanently disabled before date of amend- 
ment, jury should have been directed to find when disability, if any, began. Equitable 
Life Assur. Soc. of the United States v. Preston. (Ky.) me 
669(12)—Fixing of period of in‘ured'’s disability as beginning when he quit work was 
error. where his petition sought recovery of disability benefits only from time insurer 
ceased paying them and denied further liability and evidence was directed to insured’s 
condition after such time, but not harmful to defendant. Prudential Ins. Co. of 
America v. Harris. (Ky.) ; ee sce weld : : ; 
669(12)—In action on life policy, whether insured’s death from carbon monoxide poisoning 
in automobile salesroom was suicide held for — Ritter v. Northwestern Mut. Life 
Ins. Co. (Pa.) 
669(12)—-Charge to jury in action on life insurance policies for accidental death indemnities 
that presumption against suicide has same probative force as direct evidence of 
accidental death held erroneous. Court’s charzes to jury in action on insurance policies 
that necessary element of insured’s accidental death was prima facie supplied by 
presumption against suicide and that law presumed that death was accidental held 
erroneous. Watkins v. Prudential Ins. Co. of America. Seen  eaeaet 
669(12)—Whether insured shot himself to death intentionally, precluding recovery on life 
policy, held for jury. Gibson v. Reliance Life Ins. Co. of Pittsburgh, Pa. (S. C.) 
663(12)—Instruction that total disability did not mean state of absolute helplessness, but 
meant an inability to do substantially ail material acts necessary to prosecution of 
insured’s occupation as roadmaster in substantially his usual and customary manner, 
held not error as eliminating distinction in accident policy between total disability and 


partial disability for which another measure of indemnity was stipulated. Harrison v. 
Provident Life & Accident Ins. Co. (Tenn.) Matern 867 
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(13). Notice, proofs, and adjustment of loss. 
€69(13)—Whether loss of first, second, and third fingers and greater part of little finger 
of right hand constituted permanent total disability within total disability clause of 
life policy held for jury. Jones v. Connecticut General Life Ins. Co. (W. Va.) 158 
§ 670. VERDICT AND FINDINGS. 
670—In action on accident policy, special findings that prior to date of accident insured 
had no affliction of his eye, and that within 90 days thereafter he had irrecoverably 
lost sight of his eye, held not to entitle insured to judgment, notwithstanding general 
verdict for insurer. Howard vy. Hartford Accident & Indemnity Co. of Hartford, Conn. 
(Kan.) ; ; , 1080 
670—Action on fire policies, record held to disclose that jury based verdict for insurers 
solely on insured’s participation in arson and his subsequent attempt by perjury and 
fraud to collect over-insurance. Zane v. Home Ins. Co. of New York et al. (Minn.) 794 
670—In action on life policy, findings establishing defense of compromise and_ settlement 
held sufficient under statute. Painter v. Prudential Ins. Co. of America. (Mo.) 981 
§ 672. JUDGMENT. a eile P 
672—In action on group life and health policy for total, permanent disability, judgment 
should not have been for aggregate sum payable in monthly installments, absolutely 
and unconditionally, but court should have retained control over case to protect 
insurer in event total disability ceased or in event remaining installments became payable 
to beneficiary upon insured’s death. Equitable Life Assur. Soc. of the United States 


vw; Wreath, CURD ack okdcsecccsccanasa ceseuciedesgcnesesicd sv mtisiveve wees ste ce chusss 693 
$72—In action on disability clause of group life and health policy, judgment directing 

payment of past and future installments when due, with provisions protecting insurer 

if disability should cease, held not erroneous though policy provided for payment of 

installments unpaid at insured’s death to his beneficiary. Equitable Life Assurance 

Society of United States v. Goble. (Ky.) ‘ 1261 


672—In action on disability clause of group life and health policy, judgment directing payment 
of past and future installments when due, with provision protecting insurer if dis- 
ability should cease, held not erroneous. Where certificates were issued under group 
life and health policy whereby insurer agreed to pay $52.13 monthly in 35 installments 
in event of total and permanent disability, but rider attached to policy provided for 60 
installments of $31.71 each, and disability commenced after effective date of rider, 
rider controlled and judgment should have provided for installments payable accordingly. 
Equitable Life Assurance Society of United States v. Sesco. (Ky.).. ; 457 
672—In action on disability clause of group life and health policy, judgment directing 
payment of past and future installments when due, with provision protecting insurer 
if disability should cease, held not erroneous. Equitable Life,Assurance Society of the 
United States v. Patrick. (Ky.) Z Buide dena wh wen Stal ewe tc eo 1459 
672—In action for past-due disability installments under life policy, including in the 
judgment a provision that plaintiff had suffered irrecoverable loss of use of one hand 
and one foot, which was controlling issue in case, held not error. In action for past-due 
disability installments under life policy, refusal to incorporate in judgment for plaintiff 
a “no prejudice” provision held not error as against defendant. Pacific Mut. Life 
Ins. Co. of California v. Berryhill. (Tex.) en ens 744 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. —— CONSTRUCTION AND OPERATION. 

679—Under provision in reinsurance contract insuring excess liability under double 
indemnity clause. in life insurance policy, requiring reinsurer to nay expenses where 
reinsured claimed is adjusted or litigated reinsurer held not liable for expenses, in 
absence of showing that claim was adjusted or litigated in accordance with contract. 
Central States Life Ins. Co. v. Employers’ Indemnity Corporation. (Mo.) 85 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—In insurer’s action against reinsurer of excess liability under double indemnity clause 
in life insurance policy, evidence held insufficient to establish accidental death of 
insured as hasis for liability under double indemnity clause. In insurer’s action 
against reinsurer of excess liability under double indemnity clause in life insurance 
policy, evidence held insufficient to establish that reinsurer knew of or participated 
in adjustment of liability so as to bind itself to pay proportionate share of loss. Central 
States Life Ins. Co. v. Employers’ Indemnity Corporation. (Mo.) 


(A) CORPORATIONS AND ASSOCIATIONS. 


§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Fraternal beneficiary society’s exemption from general laws of insurance enacted for 
control of other insurance companies does not extend to matters arising under law 
affecting contracts in general. Biggs v. Modern Woodmen of America. (Mo.)... 1198 


XX. Mutual Benefit Insurance. 
§ 698. SPECIAI FUNDS. 


698—Fraternal benefit society’s endowment fund into which members paid stipulated sum 
and out of which death claims were payable was by operation of law held in trust 
for that purpose. Death claims against fraternal benefit society were not limited 
to endowment funds received by society’s insurer on specific dates, none of claims 
having priority over others and all claims being payable to extent of money in endow 
ment fund. Booker T. Washington Burial Ins. Co. v. Roberts. (Ala.) 390 
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§ 699. REINSURANCE. 

699—If reinsurer was not fraternal benefit society, it was prohibited from  reinsuring 
fraternal benefits society’s insurance though contract was approved by governing boards 
of society and reinsurer. Booker T. Washington Burial Ins. Co. v. Roberts. (Ala.) 

(B) THE CONTRACT IN GENERAL. 

§ 711. NATURE OF CONTRACT. 

71i—Member of fraternal beneficiary society ordinarily occupies dual capacity that of insurer 
as well as of insured. Biggs v. Modern Woodmen of America. (Mo.)......... 1198 

§ 712. WHAT LAW GOVERNS. 

712—Where insured was resident of state when life policy was signed, delivered, and 
premiums paid, policy was governed by Oklahoma laws, though insurer was foreign 
insurance company doing business in state, and policy was executed at home office 
in another state. Minton v. Minton et al. (Okla.).. ; eres | 

§ 713. APPLICATION AND ACCEPTANCE. 

713—Contract of insurance held to exist although not issued pursuant to an application, 
since rule that offer was necessary to create valid contract was inapplicable where 
parties embodied all the terms of contract in certificate. Fraternal benefit association 
had _ responsibility of procuring insurance application which would protect it from 
misrepresentations, and, on its failure to obtain or to prove that it has obtained such 
application, it must bear the consequences. Glou v. Security Ben. Ass’n. (Pa.) 1423 
715. APPLICATION AS PART OF CONTRACT. 

15—-Application for membership in fraternal association, articles, certificate, and by-laws 
constituted contract of insurance. Modern Woodmen of America v. Seargeant. (Ark.) 661 

§ 715. APPLICATION AS PART OF CONTRACT. 

715—In action on fraternal benefit certificate, in absence of any evidence of an application 
signed by insured, association, by issuance of certificate fixing obligations of parties, 
held to have waived statutory provision that application should constitute part of 
contract of insurance. Glou v. Security Ben. Ass’n. (Pa.).... 1423 

§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PA 

718—Application for membership in fraternal association, articles, certificate, and by-laws 
constituted contract of insurance. Modern Woodmen of America v. Seargeant. (Ark.) 661 

$ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. —— EXISTING PROVISIONS. 

718—Application for membership in fraternal association, articles, certificates, and by-laws 
constituted contract of insurance. Modern Woodmen of America v. Seargeant. (Ark.) 661 

718—-Where insured in fraternal insurance organization contracts to be bound by by-laws, 
rules, and regulations and constitution of order, beneficiary is likewise bound, Perry v. 
Sovereign Camp, W. O. W. (S. C.) : 1007 

£$ 719. - SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1)—Where original insurance contract obtained from fraternal association did not 
cover death by inhaling of gas or asphyxiation, amendment of association’s constitution 
so as to expressly exclude liability for carbon monoxide poisoning held reasonable and 
binding on prior members. Palmer et al. v. Order of United Commercial Travelers of 
America. (Minn.) eae pee ; ee ; 

719(1)—Statute making by-laws duly enacted subsequent to issuance of life insurance 
certificate by fraternal or beneficial order binding on certificate holder held to con- 
template only reasonable changes in contract. By-law enacted by fraternal order subse- 
quent to issuance of certificate of life insurance, providing that there shall be no 
presumption of death after seven years unexplained absence, held unreasonable and void 
as to such certificate. Cutler v. The Modern Samaritans. (Minn.) 


§ 724. ESTOPPEL OR WATVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentation, breach of warranty, or fraud. 

724(2)—Insurer accepting premiums and dues on benefit certifictae for several months after 
its supreme medical examiner knew of insured’s misrepresentations and after insurer 
had voted to expel insured from association held estopped from canceling certificate 
because of misrepresentations. The Maccabees v. Helton. (Tex.) 

§ 725. MODIFICATION AND REFORMATION. 

725-—New henefit certificate issued by fraternal organization in lieu of older certificate and 
accepted by insured in writing with all conditions and provisions preserves no rights 
under old certificate except those made part of new certificate. German Beneficial Union 
v. Weinfurtner. (Ohio) 

§ 726. CONSTRUCTION AND OPERATION IN GENERAL, 

726—Courts will construe uncertain or ambiguous insurance policies and benefit certificates 
liberally in insured’s favor, but cannot make contract for parties by adding to or 
striking from policy corditions. Fowler v. Brotherhood of Railroad Trainmen. (Ky.)..1084 

726—Fraternal benefit certificate must be construed most favorably toward insured. 
German Beneficial Union v. Weinfurtner. (Ohio) 7 450 

726—While law in determining insurance claims abhors forfeiture, it does not assume to 
prevent one unless there is foundation in fact or law to justify such action. Perry v. 
Sovereign Camp. W. O. W. (S. C.) tic 1007 

§ 730%. ———— 

7 4—Execution of petition for reinstatement did not bar insured’s right of action for 
wrongful cancellation of fraternal policy which mutual life company had taken over, 
where premium had been paid within time fixed by custom. Columbian Mutual Life 
Ins. Co. v. High. (Ark.) 42 
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(C) DUES AND ASSESSMENTS. 

§ 735. AMOUNT OF ASSESSMENT. 

735—Where fraternal insurance association’s by-laws required that camp dues be fixed under 
by-laws of local camp, but local camp had no by-laws, camp dues fixed by president 
of association, not member of local camp, were unauthorized. Sovereign Camp, 
We. Ge as Cos. aia kc dea Re weieaa den wkscouesenueuasube: 671 

(D) FORFEITURE OR SUSPENSION. 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 753. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 
(1). In general. 
753(1)—Where beneficiary certificate issued in 1914 was surrendered in 1929 for new 
certificate which provided that it was effective as to payment period, values and pro- 
visions as of May 1, 1927, amount available under automatic premium-loan provisions 
must be calculated as if policy issued on May 1, 1927. All provisions of beneficiary 
certificate must be construed together and if, when so construed, automatic advance- 
ments increase amount, insured should have benefit of it, so as to prevent forfeiture 
for nonpayment of premiums. Facts held to show that under beneficiary certificate 
issued in 1929, in substitution for certificate issued in 1914, and which provided 
that it should be effective as to payment period, values, and provisions as of May 1, 
1927, there were sufficient funds available under automatic premium loan feature 
to prevent forfeiture of certificate, where insured quit paying premiums in August 
1930, and died March 29, 1933. Sovereign Camp, W. O. W. v. Easley. (Ark.).... 406 
753(1)—Camp dues wrongfully assessed against member of fraternal insurance association 
and paid by him remained his property in hands of association, and association was 
required to apply such funds to prevent forfeiture of policy. Sovereign Camp, 
Wes he We, es CIE 5 cvs cand narscadascisweuduveccedavataadateneaa sins 671 
(2). Person to whom payment may be made. 
753(2)—Tender of dues to officer of fraternal society to whom all other dues had been 
paid kept member in good standing until death and enabled beneficiary to recover on 
fraternal policy. Grand Lodge, K. P., of North America, etc. v. Waker. (Ala.)...... 923 
753(2)—Where check, paying several months ‘dues to fraternal organization on insurer’s 
behalf, was payable to organization’s collecting secretary as agent of organization, 
secretary was unauthorizedly directed by insurer’s collecting secretary to repay dues 
advanced by him, neld not to bar recovery on ground of estoppel. Foster et al. v. 
Soeudretan Games We. Oy We, Cee oii a ce lac scncnnatnnensenscatenvecseduade veges en 420 
§ 754. EXCUSES FOR NONPAYMENT. 
754—Failure of sick member of fraternal benefit society to pay special taxes to endowment 
and burial departments thereof precluded recovery of death and burial benefits, not- 
withstanding provision of by-laws of local lodge prohibiting suspension of member for 
nonpayment of dues during sickness. International Order of Twelve Knights & 
Daughters of Tabor of Texas v. Smell. (Tex.) .....0-cccceccccccccccccccccsescess 1432 
§ 755. ie — AFFECTING RIGHT OF FORFEITURE. 
1 n general, 
755(1)—Inferior lodge of mutual benefit society is generally agent of supreme lodge, and 
its acts or omissions may constitute grounds for estoppel against society, or waiver 
of right of forfeiture. Burklow v. Sovereign Camp, W. O. W. (Ky.) ............ 70 


755(1)—Beneficiary could not be deprived of insurance on account of insured’s failure to 
pay premiums, when such failure was brought about by misrepresentations and conduct 
of fraternal beneficiary society’s special agent. Fraternal beneficiary society’s statutory 
exemption from general insurance laws did not prevent its estoppel to urge nonpay- 
ment of premiums brought about by misrepresentations and conduct of its special 
agent. Fact that each member of fraternal beneficiary society was charged with notice 
of acts of central organization did not prevent insurer’s estoppel to urge nonpayment 
of premiums caused by misrepresentations and conduct of its special agent. Member 
of fraternal beneficiary society has right to rely on, statement of society’s special 
agent that society would not further recognize validity of insurance contract, but policy 
or certificate was not thereby abrogated, where member of fraternal beneficiary society 
failed to pay premiums because of misrepresentation of society’s special agent that society 
would not further recognize validity of insurance contract, beneficiary could recover on 
benefit certificate with deduction of premiums which would have been paid, so that 
recovery is not from fund to which insured did not contribute. Representations by 
special agent of fraternal beneficiary society to member that no premiums would be 
accepted on old policy would not be further recognized held not statement of opinion 
or of law, but were statements of asserted facts calculated to mislead insured and cause 


him to fail to make premium payments. Biggs v. Modern Woodmen of America. 
CRED ai ic bebe aGRle céwhae LOTEREOTE VERE TURE RRO RERenkeae Faeeeeaseeranenenad 


755(1)—Benefit society’s mailing of blanks for proof of death to local camp secretary is 
not waiver of forfeiture of benefit certificate, where, before blanks are received and 
filled out, society informs beneficiary that certificate is void and that mailing of blanks 
was error. Benefit society’s letter stating that blanks for proof of death had been sent 
to local camp, to which deceased had once belonged, but who died while suspended, 
did not operate to waive forfeiture of benefit certificate, where letter recited that 
right of approval of proof was reserved to society. Klanecky v. Woodmen of the World. _ 
1 | eer ee rere rrr rr ery ery ee ee ere er ener 


755(1)—Where new fraternal benefit certificate issued for old one contained nonforfeiture 
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clause effective after three years from actual date of issue, and recited that certificate 
was issued October 1, 1931, and that it was effective as to non-forfeiture values as if 
issued October 1, 1922, nonforfeiture clause applied, though insured died, while in 
default in premiums, June 23, 1932. German Beneficial Union v. Weinfurtner. (Ohio) 
755(1)—Fraternal insurance organization, in order to waive or be estopped to assert rules 
applicable to payment of dues and suspensions, must be shown to have had knowledge 
of ass on which waiver or estoppel is founded. Perry v. Sovereign Camp, W. O. W. 
(2). Powers of officers and agents. 
755(2)—Where beneficiary relied on estoppel preventing fraternal beneficiary society from 
urging nonpayment of premiums, owing to misrepresentations of society’s special agent, 
beneficiary was not required to prove that society specifically authorized particular 
wrongful, and untrue representations and statements that were made. Biggs v. 
Modern Woodmen of America. (Mo.) 
755(2)—Action of local secretary of fraternal insurance organization in assisting bene- 
ficiary to secure reinstatement of insured by payment of dues after death cannot bind 
national organization unless brought to its attention and acquiesced in by it. Perry v. 
Sovereign Camp, W. O. W. (S. C.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—Fraternal association accepting, in connection with supplemental report payment 
of insured’s assessment for previous month, and not notifying insured of any suspension 
for failure to pay assessment within required time, held estopped from claiming 
forfeiture of insurance certificate for nonpayment of assessment. Wilson v. Sovereign 
Camp, W. O. W. (La.) 
. Custom and course of dealing. 
755(4)—Although by-laws of insurer provided that unless local secretary made his report 
by 15th of month, local camp and all its members would be suspended, where local 
secretary had frequently made report after 15th of month and no suspension had ever 
taken place, insurer waived right to suspend local camp. Sovereign Camp, W. 
v. Kropp. (Ark.) 
755(4)—Assurances of financial secretary of local camp of mutual benefit society that 
insured’s assessments were being kept up by camp held to estop sovereign camp from 
claiming certificate had lapsed at insured’s death where secretary was authorized to 
give such assurance. Burklow v. Sovereign Camp, W. O. W. (Ky.) 
755(4)—One suspended for nonpayment of dues in fraternal insurance order could not be 
reinstated by payment of dues after death, on theory of waiver or estoppel to assert 
provisions regarding payment of dues and suspensions, where there was no competent 
evidence that insurer’s national organization had any notice of custom of paying dues 
after due date. Perry v. Sovereign Camp, W. O. W. (S. 
(5). Effect of provisions as to reinstatement. 
75£(5)—Fraternal insurance contract held not modified, nor suspension or forfeiture thereof 
waived, by letter from insurer’s secretary, urging insured to pay delinquent dues and 
reinstate insurance, though speaking of such dues as ‘delinquent installments.” 
Sovereign Camp, W. O. W. v. Lambert. (Ala.) 
55(5)—Benefit society’s offer to suspended member, to permit his reinstatement on condi- 
tions stated, does not waive forfeiture of benefit certificate, in absence of compliance 
with conditions named. Klanecky v. Woodmen of the World. (Neb.) 
§ 758. REINSTATEMENT. 
§ 759. —— RIGHT IN GENERAL. 
759—Parties to fraternal insurance contract may stipulate as to whether insurance of one 
whose benefit certificate is no longer in force because of nonpayment of due shall 
ever again be put in force and terms and conditions on which insurance suspended subject 
to reinstatement shall again become effective. Sovereign Camp, W. O. W. v. Lambert. 
(Ala.) ‘ 
§ 761. ‘HEAL TH AND CONDITION OF INSURED. 
741—Fraternal insurance society’s receipt of money in payment of delinquent dues while 
suspended member was in good health and his continued good health for 30 days 
thereafter held conditions precedent to his reinstatement under society’s constitution and 
by-laws. Term “good health” in provisions of fraternal insurance society’s consti- 
tution and by-laws for reinstatement of suspended member in good health at time of 
and for 30 days after paying delinquent dues held to exclude injury and death from 
accident or violence, as well as disease or sickness materially affecting risk. Sovereign 
Camp, W. O. W. v. Lambert. (Ala.) 


761—Where insurance contract provided that member should be reinstated if in good health, 
mere fact of making application for reinstatement without disclosing illness of member 
constituted implied statement that he was in good health. Where members of fraternal 
association could be reinstated only if in good health, and suspended member was 
mortally ill at time payment of back dues and assessments was accepted and receipt 
issued, and insurer promptly returned payment on discovering facts, member held not 
reinstated. Modern Woodmen of America v. Seargeant. (Ark.) 

761—Insured seriously ill when past-due assessments were paid to benefit society was not 
reinstated by payments, where by-laws provided for reinstatement by payment of past 
dues only while insured was in good health which had endured for 30 days. Burklow 
v. Sovereign Camp, W. O. W. 
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(E) BENEFICIARIES AND BENEFITS. 
§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 770. STATUTORY PROVISIONS. : 
770-—Niece being blood relative to fourth degree within statute governing death benefits, 
fraternal order’s member could properly designate niece rather than widow as 
beneficiary. Johnson v. Pride of Algiers, Lodge No. 102. 
§ 771. —— PROVISIONS OF CHARTER OR BY-LAWS. 
71—As respects persons who may be beneficiaries, fraternal order’s rule making death benefits 
payable to widow, heirs, or representatives depending on priority of death held to mean 
that beneficiaries of members dying first should be paid before beneficiaries of those 
dying thereafter. Johnson v. Pride of Algiers, Lodge No. 102. (La.) 
8 777. INVALID OR INEFFECTIVE DESIGNATION. 
777—Insurer cannot waive objections to beneficiary where qualifications of beneficiary are 
prescribed by statute. Beneficiary named, not belonging to class which by rules of 
fraternal order and statute regulating it, is entitled to become beneficiary, cannot 
receive benefit funds, and acceptance of assessments paid will not confer such right. 
Question of eligibility of divorced wife to be beneficiary of life policy under statute 
—_ be raised by insured’s second wife and her son. Minton v. Minton et al. 
(Okla.) 
§ 779. CHANGE OF BENEFICIARY. 
§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
78+(1)—Under fraternal insurance society’s constitution requiring written request for 
change of beneficiary to be “properly witnessed,” request for such change held required 
to show name of witnesses and fact that he signed as witness. Where request for 
change of beneficiary in fraternal benefit certificate was dictated by insured and signed 
by wife for him, but no one signed as witness, society’s constitution requiring request 
to be “properly witnessed” held neither literally nor substantially complied with, 
though local financial secretary was allegedly present during dictation and, in his office, 
wrote, at bottom of request, a note to home office stating that insured wanted beneficiary 
changed. Provision in fraternal insurance society’s constitution requiring request for 
change of beneficiary to be properly witnessed held for protection of society as well 
as insured. Sovereign Camp, W. O. W. v. Valentine. (Miss.) 
(2). Death of member before previously designated. 
784(2)—Where, before insured’s death, there was neither literal nor substantial com- 
pliance with fraternal insurance society’s constitution and by-laws respecting change of 
beneficiary, nothing could be done after insured’s death to effect a change. Sovereign 
Camp, W. O. W. v. Valentine. (Miss.) 
(7). Estoppel or waiver as to mode of change. 
784(7)—As respects change of beneficiary, where constitution of fraternal insurance 
society provided that local financial secretary or officers should not, by acts, represen- 
tations, or waivers, have power to waive any provision of constitution and by-laws of 
association or to bind sovereign camp by such acts, neither local financial secretary 
nor any other officer of local camp had right to waive any provisions in benefit 
certifies = constitution and laws of society. Sovereign Camp, W. O. W. v. Valen- 
tine. iss. 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. IN GENERAL, 
787—Benefit certificate. insuring against “amputation or severance of an entire hand at or 
above the wrist joint,” did not cover loss of use of hand not so severed or amputated. 
Fowler v. Brotherhood of Railroad Trainmen. (Ky.) ot ats ; : 
787—Under benefit certificate, insured becoming permanently and totally disabled after one 
full year of continuous membership was entitled to payment notwithstanding disease 
or injury resulting in disability originated within one year after issuance of certificate. 
The Maccabees v. Helton. (Tex.) Fea 
Grand fraternity of fraternal benefit soci 
deceased member during illness where obligation to pay such henefits was assumed 
solely by local lodge and each local lodge was allowed to determine for itself the amount 
of sick benefits that it would pay to a member. International Order of Twelve Knights 
& Daughters of Tabor of Texas v. Snell. (Tex.) 
§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Where member’s death, within 30 days after issuance of fraternal benefit certificate, 
resulted from acute heart attack and not from chronic heart disease, chronic disease 
clause contained in certificate held not to limit recovery as provided therein. Swann 
v. National Union Ben. Ass’n. (TIl.) 
791(1)—Beneficiaries. suing on fraternal society’s policy insuring life of one whose body 
was never found after his disappearance, held not entitled to recover burial expenses. 
Clay et al. v. District Grand Lodge, No. 21, Grand United Order of Odd Fellows of 
Louisiana. (La.) é ae Geos ay Raia ; Laan eae 
791(1)—Where form for $5,000 policy was converted into $2,500 policy by indorsement 
reducing benefits 50 per cent., subsequent indorsements restricting recovery for death 
in second year after issuance of policy to 40% of benefits of policy held applicable 
to $2,500 amount. National Mut. Ben. Ass'n v. Aaron. (Tex.) ah ahy os 
(2). Benefits for disability. 
791(2)—Death from accidental taking of poisonous drug, including carbolic acid, held result 
of “external, violent and accidental means,” within double indemnity clause in fraternal 
life policy. Sovereign Camp, W. O. W. v. Beasley. (Miss.) oS aes 
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§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Divorced wife who, when insured died, was not one of persons mentioned in statute 
respecting beneficiaries, could not take proceeds of fraternal insurance certificate though 
named as es. and though beneficiary was not changed after divorce. Minton v. 
Minton et al. (Ok 
§ 798. PAYMENT OF BENEFITS. 
798—Where fraternal insurance association, during prosperous period, has invested surplus 
funds, reasonable time must be allowed for conversion of investments into cash for 
payment of claims during periods of stress. Harper v. Grand Lodge, Knights of 
Pythias of the State of Louisiana. (La.) 
§ 800. DAMAGES FOR REFUSAL OF PAYMENTS. 
800—Mutual benefit association organized in 1905 under general corporation law held not 
subject to statute respecting penalty and attorney’s fee. National Mut. Ben. Ass’n 
v. Aaron. (Tex.) 
(F) ACTIONS FOR BENEFITS 
§ 803. aa OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
HIP 
§ 805. —— RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. - 
(1). In general. 
805(1)—Fraternal beneficiary association may require members to exhaust their remedies 
within society before resorting to courts. Mere rejection of claim by tribunal first 
resorted to within fraternal beneficiary association gives claimant no right to institute 
suit without finally exhausting his remedies within order as required by its by-laws 
Fraternal benefit society, calling attention of one suing on benefit certificate in letter 
notifying him of its cabinet’s denial of his claim to fact that by-laws allowed him 
certain time to appear before cabinet and present evidence supporting claim, did not 
waive requirement that he exhaust remedies within association before resorting to 
courts. Beneficiary not appearing before fraternal benefit society’s cabinet to present 
evidence supporting claim under benefit certificate, nor appealing from cabinet’s decision 
denying claim to senate of society or board of arbitration, as authorized by its by-laws, 
held — from bringing action on certificate. New Era Life Ass’n v. Zangbell. 
(Mich. 
§ 816. EVIDENCE. 
€§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—In action on life and burial policy against fraternal insurance association, 
burden of showing lack of funds and inability to obtain funds is on defendant, 
Harper v. Grand Lodge, Knights of Pythias of the State of Louisiana. (La.) 
817(1)—There is no presumption of law that beneficiary under fraternal beneficiary certi- 
ficate comes within one of classes prescribed by law, where statute specifically provides 
who may take upon death of insured. Minton v. Minton et al. (Okla.) 
817(1)—In action on fraternal certificate, where plaintiff introduced evidence sufficient to 
establish prima facie case, burden was on association to disprove facts, or to adduce 
evidence to sustain affirmative defense. In action on fraternal benefit certificate associa- 
tion’s defense, based on untrue statements in application, constituted an affirmative 
defense as respects burden of proof. In action on fraternal benefit certificate, where 
association based its defense upon matters contained in application, association had bur- 
den of producing application. Glou v. Security Ben. Ass’n. 
$ 816. EVIDEN 
§ 818. —— ADMISSIBILITY. 
(1). In general. ‘ 
818(1)—In action on fraternal benefit certificate evidence that insured signed application 
which was delivered to member of association held competent to show that policy was 
issued ir reliance on application signed by insured, although there was no proof that 
a was delivered to association’s chief officer. Glou v. Security Ben. Ass’n. 
(Pa. 
(3). Forfeiture of certificate. 
8i8(3)—In_ action to recover death benefits of fraternal insurance in which plaintiff 
claimed wiver of provisions regarding payment of dues and suspensions, defendant’s 
evidence of letters between financial secretary of local organization and officers of 
national organization relating to claim held admissible. In action for death benefits 
due from fraternal insurance organization in which plaintiff claimed waiver of rules 
regarding payment of dues and suspensions, introduction of evidence of notification 
cards sent out by local secretary, unauthorized by laws of insurer, held error, where 
national organization did not know of use of such cards. Perry v. Sovereign Camp, 
w. 0: W.. Gd, C) . 
§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—In action on fraternal benefit certificate, plaintiff, by proving and offering original 
certificate, constitution and by-laws of association and by showing that association 
could not produce application signed by insured, made out prima facie case. In action 
on fraternal benefit certificate, where plaintiff produced evidence that insured signed an 
application and delivered it to member of association, and that thereafter she had 
received certificate and had complied with its terms until her death, association was 
not aided by fact, without explanation, that another application appeared which was not 
insured’s. In action on fraternal benefit policy, instruction that. if verdict was found for 
plaintiff, it should be for $1,400 and not for the $2,000 claimed, since actual age of 
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insured was less than amount corresponding with premiums paid, held proper, where 
counsel had agreed that premiums paid would purchase only $1,400 of insurance. 
Glou v. Security Ben. Ass’n. (Pa.) 
819(1)—In action on life and burial policy against fraternal insurance association, plaintiff 
held entitled to judgment, though cash was not available for payment of claim, where 
defendant held defaulted bonds of par value of $131,000, value of which was not shown, 
and defendant had not made sufficiently strenuous efforts to convert such assets into 
cash. Harper v. Grand Lodge, Knights of Pythias of the State of Louisiana. (Ta.) 
(2). Matters of avoidance or forfeiture 
§19(2)—In action on life certificate, burden was on insurer to establish by preponderance 
of the evidence that insured’s dues had not been paid. In action on life certificate, 
evidence held to justify finding of jury that insurer had failed to show by preponderance 
of evidence that insured’s monthly dues had not been paid. Sovereign Camp, W 
v. Kropp. (Ark.) : : 
$19(2)—Evidence held to show that premium upon fraternal benefit certificate was paid on 
October 28, 1932 as evidenced by receipt, and not on November 7, 1932, as contended 
by insurer, so as to preclude recovery because on November 7, 1932, insured was 
delinquent and could not be reinstated because he was in ill health. Boni et al. v. 
Sovereign Camp, W. O. W. (La.) ees eonwe a : ; 
(3). Estoppel or waiver. 
819(3)—In action for death benefits against fraternal beneficiary society, evidence held 
sufficient to establish that defendant was estopped to declare forfeiture of benefit 
certificate sued on for nonpayment of premiums, where insurer’s special representative 
had told insured premiums would not be accepted. Biggs v. Modern Woodmen of 
America. (Mo.) 
§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(1). In general. 
$25(1)—Whether mutual life insurer which took over fraternal policies has established 
custom of accepting payment of premiums after expiration of grace period so as to 
prevent cancellation of policy without notice for failure to pay premium within grace 
period held for jury. Columbian Mutual Life Ins. Co. v. High. (Ark.) 
625(1)—In_ action on fraternal benefit certificate where plaintiff produced evidence that 
insured had signed application and had delivered it to member of association, and that 
thereafter she had received policy and had complied with its terms until her death, jury 
could infer that certificate had been issued by virtue of application and not. as result 
of es application which insured had never signed. Glou v. Security Ben. Ass’n. 
a. 
Death or injury and cause thereof. 
825(3)—Whether insured afflicted with epilepsy disabling her from working in spinning mill 
in substantially her usual manner was “totally and permanently disabled,” so as to 
authorize recovery on benefit certificate held for jury. Richards v. Supreme Forest 
Woodmen’s Circle. (S. C.) 
§ 826. INSTRUCTIONS. 
(1). In general. 
826(1)—In action on fraternal benefit policy, instruction that, if verdict was found for 
plaintiff, it should be for $1,400 and not for the $2,000 claimed, since actual age of 
insured was less than amount corresponding with premiums paid, held proper, where 
counsel had agreed that premiums paid would purchase only $1,400 of insurance. Glou 
v. Security Ben. Ass’n. 
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